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1. Appel lant is the nother in |law of the deceased. They were living in
the same premises. \Wereas the deceased and her husband Di nesh

Danabhai were occupying the first floor,  appellants were occupying the
ground floor. There was, however, a commpn wash room at the ground

floor. The passage to the first floor of the house was al so through the
ground fl oor.

2. There was a di spute between the families in regard to the charges for
consunption of electrical energy. The dispute between the parties |ed even
to the appellant | odging a conplaint against her son Dinesh resulting in his
arrest. At the relevant point of tinme, the deceased was pregnant. At about
10.15 a.m on 31.7.2002, when Dinesh was in his office and their daughter

Dol ly was asl eep, the deceased cane to the ground floor for answering the
call of the nature.

3. As she was about to clinb the staircase for going to the first floor,
G rishbhai (Accused No. 1) is said to have caught her hair from behind and
forcibly threw her on the floor, poured sone kerosene over her body, and
appellant is said to have lighted the match stick. Both the accused thereafter
went outside the house. The deceased tried to extinguish the fire by pouring
wat er on her person from a bucket. I'n the nmeanwhil e, she received
extensive burn injuries. She cried out for help whereupon the w ves of her
el der brothers-in-law, nanely Pushpaben and G taben, canme together with
sone nei ghborers. They took her to a hospital and her husband was

i nfornmed. She discl osed the cause of her receiving burn injuries to the
doct or. She was referred to the Cvil Hospital at Ahnmedabad i'n view of
seriousness of her condition. She was i nmmedi ately taken to Ahnedabad

and was admtted in the V.S. Hospital in the burns ward.

4, Her statenment was recorded by PSI M. N J. Gohil and again she
stated about the incident at sone detail. Her dying declaration was al so
recorded by an Executive Magistrate, Metro Area Court at about 8.30 in<the
afternoon. She answered all the questions, the relevant part whereof is as
under : -

"10. Facts of the incident -

We are staying on upper portion

Qut mot her-in-1aw and brot her-

in-law deny to stay on upper

part. Latrine is at the outside.

My brother-in-law cl osed the

wi ndow whi ch is for going upper

and down house and mny brot her-

in-law nanmed G rish by pouring

Kerosene and ny not her-in-Iaw

by lighting match-stick have

burnt me."
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5. She al so made simlar statements at the time of her adm ssion in the
Burns Ward of the V.S. Hospital, Ahmedabad to the doctors.

6. Both the accused were convicted by the | earned Trial Judge and the
appeal preferred by them has been di sm ssed by reason of the inpugned
j udgrent .

7. The Special Leave Petition was filed by both of them The Specia
Leave Petition of Grishbhai was however, dism ssed.

8. M. H A Raichura, |earned counsel appearing on behalf of the
appel l ant in support of this appeal raised the follow ng contentions.

(i) There being discrepancies in the statenents of the deceased in her

so-cal | ed dyi ng decl arati ons, conviction could not have been based

sol ely thereupon, as in sonme of the dying declarations she did not

mention the specific nmention role played by the appellant herein

(ii) Her dyi ng declaration could not have been relied upon as the death
took place only after 25 days of the First Information Report.

(iii) As woul'd appear fromthe record that before the dying declarations
wer e made, her husband was present and thus, she nust have been

t ut or ed.

9. Ms. Hemanti'ka Wahi, |earned counsel appearing on behalf of the

State, on the other hand, would submit that in all her dying declarations, she
has nade a specific statement in regard to the involverment of the appell ant
together with her son Grish Bhai, and these dying declarations are

consistent in nature and there is, thus, no infirmty in the inmpugned

j udgnent s.

10. The deceased suffered 85% burn injuries which as per the statenent
of Dr. Vipul are :-

"...there were 4%burns in the head and neck of

Koki | aben. There was 9% burns on the right

shoul der upto finger. There was 5%burns from

| eft shoulder to left hand fingers. There was 6%

burn on the front side of the chest. There was 9%

burn at the back side of the chest. - There was 15%

burns on the right leg. There was 18% burn onthe

left leg. There was 1% burn on the private part. In

this way there there was total burn of 85%  The
burns had reached upto depth from upper side.....

11. The burn injuries were caused by kerosene as is al so evident fromthe
Report of the Forensic Science Laboratory (Ext. 73). It may be true that the
deceased gave her statement about the cause of her suffering injuries at

about 12.45 in the norning before Dr. Ashish, but she gave her statenent

al so before the Magistrate. Admttedly, there is no discrepancy in regard to
the invol venent of the appellant vis-‘-vis her son G rishbhai. The only

di screpancy whi ch has been pointed out by M. Raichura was that in sone of

her statenments, she had not stated the actual overt act played by appell ant
herein. In these statenents, she nerely had answered the questions put to

her by different persons. When questions are put differently, answers

woul d al so appear to be different. On a first glance, it nmay appear that the
detail ed description of the offence is mssing, but in our opinion the
statenment of the decease nust be construed reasonably. It is in dispute that
she had involved both the accused in all her statements. Only because her
husband had rushed to the hospital upon hearing the news, the same would

not nmean that the deceased was tutored by him A son woul d not falsely
inplicate his nother, despite their bitter relationships. Furthernore first

di sclosure in regard to the cause of the incident having been attributed upon
her brother-in-law and the appellant, it is unlikely that the same was tutored
by her husband. She was an educated | ady, she had studied upto the second
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year of graduation. The very fact that the appellant and her son had

developed ill relations with the deceased and her husband is an indicator to
show that why the incident had taken place. The presence of the appellant at
the house at the relevant time is not disputed. Al so, the invol verment of

G rishbhai has not been di sputed.

12. The defence case was that the deceased had committed suicide. The
def ence case to that effect was disbelieved for good reasons as because she
was pregnant and she had a daughter aged about 2 and = years. The

daught er was sl eeping on the first floor. I ndi sputably the wash room was on
the ground floor. It was a common one. Her statenent, therefore, that she
had come to answer the call of the nature and thereafter had been going
upstairs cannot be disbelieved keeping in view the nature of the injuries.
Even M. Rai chura conceded that she nust have fallen on the ground and the
kerosene was poured on the front portion of her body.

13. | mredi ately, after the incident, she raised a hue and cry. O her
relatives imedi ately cane there. She was taken to the hospital and her
husband was informed. Had the appellant not participated in the comm ssion
of the offence, she should have been the first person to raise a hue and cry
and cal |l ‘her other daughter-in-laws and nei ghbours. |Inmediately after the
occurrence, she was not found at her house. Both the accused were arrested
at a much | ater stage.

14. Much capital” is-sought to be made fromthe fact that Dr. Deepti who
took down her statenent at the hospital, Ahnmedabad has not been exam ned.
However, Dr. Nitin who treated her, has been exani ned and he al so

supported the prosecution case in regard to the incident in question. Dr.
Nitin might not have taken down her statement but it is natural that he would
ask the deceased about the cause of her sustaining burn injuries.

15. The subm ssion of M. Raichura that the ' degree of burn’ was not
di scl osed by Dr. Ashish is, in our opinion, immaterial

16. In’The Order of Things’ by M. Barbara Ann Kipfer, classification in
regard to the burn injuries has been made as under: -

"first degree (affects epiderms; as from sunburn
st ean)

second degree (affects derms; fromscalding water,
hol di ng hot netal)

third degree (full layer of skin destroyed; fire burn)"

17. In Taylor’s Principles and Practice of Medical Jurisprudence at page
250, it is stated that the classification of burns would depend upon the depth
of involvenment of the tissues which are neasured by the body surface

affected. In view of the adnmtted fact that kerosene was used for causing
injuries and having regard to the nature of the injuries, the injuries would be
of third degree as classified by WIson.

18. A dyi ng decl aration need not be cease to be one only because death
took place 25 days after the incident. Al attenmpts would be made to save a
precious life of a 25 year old young wonan. The Doctors nust have tried
their best. Dying declaration which is recorded in expectation of death, need
not be discarded only because death took place after a few days. Wat is
necessary for the said purpose inter alia is that the statement had been nade
by a person who cannot be found or who is dead and thus incapabl e of

gi ving evidence. The statenments of the deceased nust be of relevant facts
vide Najjam Faraghi v State of WB. [A I.R 1998 SC 682], B. Shashikala v
State of Andhra Pradesh [AIR 2004 SC 1610], Uka Ramv State of

Raj ast han [ AIR 2001 SC 1814], Snt. Paniben v State of CGujarat [AI R 1992

SC 1817] and Mohan Lal and O's. v State of Haryana [2007 (3) SCALE

282]
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19. Strong reliance has been placed by M. Raichura on Ravi kumar Alias

Kutti Ravi v State of T.N. [(2006) 9 SCC 240], wherein this Court opined;

"5. Section 32 of the Evidence Act, 1872 is an
exception to the general rule against hearsay. Sub-
section (1) of Section 32 makes the statement of the
deceased admi ssible which is generally described as
"dying declaration". The dying declaration essentially
neans statenments made by the person as to the cause of
his death or as to the circunstances of the transaction
resulting in his death. The admissibility of the dying
decl aration is based upon the principle that the sense of
i npendi ng deat h produces in man’s mnd the sane

feeling as that of a conscientious and virtuous nman

under oath. The dying declaration is admi ssible upon
consi deration that the declarant has nmade it in
extremity, when the maker is at-the point of death and
when every hope of this world is gone, when every

notive to the fal sehood is silenced and the mind is

i nduced by the npbst powerful consideration to speak

the truth.  Notw thstanding the sane, care and caution
nmust be exercised in considering the weight to be given
to these speci es of evidence on account of the existence
of many circunstances which may affect their truth.

The court has always to be on guard to see that the
statenment of the deceased was not the result of either
tutoring or pronpting or a product of i mgination. The
court has also to see and ensure that the deceased was
inafit state of mnd and had the opportunity to observe
and identify the assailant. Normally, therefore, the
court in order to satisfy itself that the deceased was in
fit mental condition to nake the dyi ng declaration, has
to ook for the nedical opinion. Once the court is
satisfied that the declaration was true and voluntary, it
undoubt edly, can base its conviction on the dying

decl aration wi thout any further corroboration. It cannot
be | aid down as an absolute rule of |aw that the dying
decl arati on cannot formthe sol e basis of conviction
unless it is corroborated. The rule requiring
corroboration is nerely the rule of prudence.......

This case satisfies the |egal requirenents as noticed therein

20. For the reasons aforenentioned, there isno nerit in this appea
i s disnmissed accordingly.

whi ch




