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ACT:

The Hi machal Pradesh Abolition of Big Landed Estates and
Land Reforns Act (15 of 1954)--If applicable to State as
| andl ord.

HEADNOTE:

The Hi machal Pradesh Abolition of Big Landed Estates and
Land Reforns Act, 1953, |lays down a schene for the abolition
of proprietary rights of |andowners: (1) under s. 11 there
woul d be a direct transfer of the rights of a |andowner from
the |andowner to the occupancy tenant; (2) under s. 15, in
respect of lands situate in an area specified by Government,
there would be a transfer tothe State GCovernnment, the
tenants of such Ilands becomng the tenants of the
CGovernment; and (3) wunder s. 27, in the case of |large
hol dings the ownership would be first transferred to the
State Government and thereafter by the State Government in
favour of the tenant.

The respondent made an application under s. 11 of the Act
for acquiring proprietary rights in certain |lands as he was
the occupancy tenant of those lands, the ~Union of India
bei ng the | andowner.

On the question whether the Act was intended to affect |and

owned orheld by the Union or State CGovernnent,

HELD: There is nothing in the provisions of the Act
suggesti ng, expresslyor by necessary inplication that

the Act was not applicable to the State, or any distinction
bet ween | ands owned and held by citizens and | ands owned and
held by the State. [454(C

The object of the Act was to abolish big | anded estates —and
al l eviate the conditions of occupancy tenants by abolishing
the proprietary rights of |landowners in them and vesting
such rights in the tenants. |If discrinmination between the
State and the citizen in the matter of the application of
the Act is nade it would result in the anomaly that whereas
occupancy tenants of |ands owned by citizens would have the
benefit of such a beneficent |egislation, occupancy tenants
of lands owned and held by the State would not get such
benefit. An intention to bring about such a discrinmnation
cannot be attributed to the |egislature whose avowed object
was to do away, in the interest of social and economc




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

justice, landlordismin the State. [454-D G
Superintendent and, Legal Renenbrancer V. Corporation of
Cal cutta, [1967] 2 S.C.R 170, foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 957 of 1964.
Appeal fromthe judgnment and order dated January 12, 1963 of
the Judicial Conmissioner’s Court. H machal Pradesh in
Cvil Msc. 2nd Appeal No. 15 of 1961

R Ganapathy lyer, R N. Sachthey and S. P. Nayar, for the
appel | ant.

D. R Premand R Thiagarajan, for the respondent.

448

The Judgnent of the Court was delivered by

Shelat, J. The Hinachal Pradesh State |egislature passed
the Himachal Pradesh Abolition of Big Landed Estates and
Land Reforns Act 1953 (hereinafter referred to as the Act)
on June 17, 1953 and the Act was brought into force wth
effect fromJanuary 26, 1955. The validity of the Act was
thereafter successfully inpugned (cf. Shri Vinod Kumar V.
State of H nachal Pradesh)(1). The Parlianent then passed
the Validating Act, 56 of 1958. That Act was itself then
chal | enged in Jadab Singh v. H machal Pradesh Adm nistration
(2 ) but the challenge was rejected and the Act since then
remai ns on the statute book as a valid piece of |egislation
On June 4, 1959 the respondent made an application under s.
Il of the Act for acquiring proprietary rights in the |ands
set out therein claimng to bethe cultivating tenant of
those | ands and produced a copy of Janabandhi in support of
his claim He stated that he was the tenant of the Union of
India in respect of the said |ands. that he was cultivating
the said lands, that he was paying Rs. 35/5/- annually as
rent and Rs. 23/8/- as annual land revenue and other rates
and cesses assessed on the said llands and that  he was
willing to pay conpensation as provided by the Act. On
Novermber 26, 1959 the Forest Departnment on behalf of the
Union filed objections alleging that the application was
i nconpetent, that the said l|ands formed part  of t he
pr ot ect ed forest. that the relationship between the
respondent and the Union was not that —of landlord and
tenant, that the Union being the paranount owner could not
be characterised as landlord qua the respondent.  that a
nunber of trees stood on the said | ands, that the respondent
was nerely a |l essee of the said |lands which were a forest
area, that the entries in the revenue record in respect of
the said | ands were incorrect and could not be relied on in
an application under section 11 and consequently the
Conpensation Oficer. Mhasu, had no jurisdiction to /grant
it. The Conpensation O ficer held, that the said area was
not a forest area, that there were no trees on the said
| ands as all eged and that since the respondent was menti oned
as an occupancy tenant in the Jamabandhi he was entitled to
proprietary rights in the said lands on his payi ng
conpensation which he fixed at Rs. 76.40 np. The Forest
Departnment there upon filed an appeal before the District
Judge, Mahasu. principally on the ground t hat the
Conpensation O ficer had not followed the procedure laid
down in the Act and had not given to the Forest Departnent
reasonabl e opportunity to put forward its case. The Forest
Departnment did not dispute in the said appeal that the
appel l ant held the said |lands as a tenant of the Governnent.
On July 26, 1960 the District Judge allowed the appeal and
remanded the case to the Conpensation Officer directing him
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to raise proper issues and decide the matter in accordance
with law. Accordingly. the Conpensation Oficer raised

(1) [1959] Supp. 1 S.C.R 160.

(2) [1960] 3 S.C. R 755.

449

four issues, viz., Wether there were trees on the said
| ands, whetherthe |ands forned part of the forest whether

the respondent was a tenant in respect of the said |ands
and whet her there was any i mpedi ment in the way of
granting proprietary rights to him. The Conpensati on
Oficer held that the respondent was a tenant, there was no
impediment in granting proprietary Tights to (him and
al | owed once again the respondents’ application. The appea

by the Union against the said order before the District
Judge failed. The District Judge held that the respondent
was ,the tenant of the Union' and that the Act applied to
the said lands as also'to the Union. The Union filed a
Second ~ Appeal before the Judicial Comm ssioner challenging
the correctness of the District Judge's said order. Bot h
the Conpensation Oficer and the District Judge having held
on the strength of the Jamabandhi that the respondent was
the occupancy tenant in respect of the said lands, the only

guestions raised in the Second Appeal were (1) t hat t he
Act did not bind the Union or the State Government and (2)
that the respondent’s application under s. 11 could not lie
against the Union in respect of |lands owned by it. The

Judi cial Conmissioner followed theratio laid, down in
Director of Rationing v. Corporation of Calcutta(l) which
was the lawthen prevailing and in view of that decision
posed the question whether the Act applied to and was
bi nding on the Union. He held that though the Act did not
contain any express provision to that effect, an exam nation
of sections 11, 15, 27 and 54 showed that the Act applied to
Governnment | and and was by necessary inplication binding on
the Union. He observed that the object of the Act and the
acquisition of right. title and interest of the | andowner in
the land of any tenancy held under himby a tenant was that
such interest should ultimately be transferred to the
tenant. He held that on a consideration of the relevant
provisions of the Act "the conclusion to which | have been
driven is that by necessary inplication the Act binds the

CGovernment and an application under section | 1 of the  Act
by a tenant is conpetent in respect of land held by him
under the CGovernnent." In that view he disnissed the Union's
appeal . The Union of India filed this appeal after
obtaining certificate under Art. 133(1)(c) of the Constitu-
tion. After this appeal had gone on for sonme time we felt

that as it involved a question of sone public inmportance it
was desirable that we should have the assistance of / some
senior counsel. W accordingly directed the Registrar to
appoi nt a Senior Counsel amicus curiae. Accordingly, M. D
R Prem appeared before us. W gratefully acknow edge the
assi stance rendered by him

M. Ganapathy lyer for the Union of India took us through
the different provisions of the Act and submtted that
considering the schenme and the object of the Act the
conclusion was inescapable that the legislature while
enacting the Act did not intend that

(1) [1961] 1 S.C R 158.

6SCl --3
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it should to the Governnent or to lands owned by the
Gover nnment . To appreciate the contention ;it is necessary

to exanmi ne sone of the provisions of the Act. But before we
do that it,would be expedient to clear t he ground
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regardi ng the question theapplicability of statutes on

the State and its imunity,if any,’fromsuch statutes. In
Director of Rationing v. The Corporation of Calcutta(l) the
majority judgment held that the law applicable to India
":before the Constitution was as authoritatively laid down
in the Province of Bonbay v. Minicipal Corp. of Bombay(2 )
that the Constitution has not made any change in the |ega
position and that on the other hand it has clearly indicated
that the laws in force before January 26, 1950, shal
continue to have validity even in the new set up except in
so far as they were in conflict with the express provisions
of the Constitution. The majority also held that the rule
of interpretation of statutes that the State was not bound
by a statute unless it so provided in express ternms or by
necessary inplication was still good |aw. Wanchoo J. (as he
then was) in his dissenting opinion, however, held that the
rul e of construction ~which was based on t he roya
prerogative as known to the common | aw of England could not
be applied to India nowthat there was no crown in India and
when t he ‘conmon law , of Engl and was not applicable and that
therefore the State was bound by a statute unless it was
exenpted expressly or by necessary inplication. The rule in
that decision is nolonger good law. In Supdt. & Lega
Renenbrancer, West Bengal v. Stale of Wst Bengal (1) this
Court considered /'the correctness of that decision and
di sagreeing with the majority view accepted as correct the
mnority opinion.. The Court held that the common law rule
of construction that the crown was not, unless expressly
naned or clearly ‘intended, bound by a statute was not
accepted as a rule of construction throughout India and even
in the Presidency towns it was not regarded as an inflexible
rule of construction. It was not statutorily recognised
either by incorporating in indifferent Acts or in any
CGeneral Causes Act; at the nost it was relied upon as a
rul e of general guidance in some parts of the -country. The
| egi sl ative practice est abl i shed t hat the vari ous
| egi sl atures of the country provided specifically exenptions
in favour of the crown whenever they intended to do so
i ndi cating thereby that they did not rely - upon any
presunption but only or ,express exenptions. -The Court also

observed that the Privy ,Council in Province of -Bombay v.
Corp. of Bonbay ( 2) gave it approval to the rule mainly on
concession nmade by Counsel. The Court then held that the

archaic rul e based on the prerogative an( perfection of the
crown could have no rel evance to a denocrat, republic; that
such a rule was inconsistent with the rule of law

(1) [1961] 1 S.C R 158.

(2) 73 1.A 271.

(3) [1967] 2 S.C R 170.
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based on the doctrine of equality and introduced ‘conflicts
and anomalies. Therefore, the normal construction, that an
enactment applies to citizen as well as to the state ' unless
it expressly or by necessery inpliciter excepted the State

from its operation, steered clear of all anomalies and
consistent with the philosophy of equality enshrined in the
Constitution. The position now therefore is that a statue

applies to State as nuch it does to a citizen wunless it
expressly or by necessary inplication exenpts the State from
its operation.

It is conceded that neither s. Il nor any other provision in
the Act contains any express exenption. Broadly stated, if
the legislature intended to exclude the applicability of the
Act to the- State it could have easily stated in section 11
itself or by a separate provision that the Act is not to be
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applied to the Union or to lands held by it. In the absence
of such a provision, in a constitutional set up as the one
we have in this country and of which the over,riding basis
is the broad concept of equality, free from any arbitrary
di scrimnation, the presunption would be that a | aw of which
the avowed object is to free the tenant of |andlordism and
to ensure to himsecurity of tenure would bind all |andlords
irrespective of whether such a landlord is an ordinary
i ndi vidual or the Union

The question then is whether in the absence of any express
exenption the statute exenpts the State by necessary
i mplication? The preanble of the Act declares that its
object is not only to abolish big | anded estates but also to
reformthe law relating to tenancies. Section 2(3) provides
that the expression "estate", "land-owner" and "hol ding"
W1l have the neani ngs respectively assigned to themin the
Punjab Land Revenue Act, 1887.- Turning, therefore to the
Punj ab -~ Land Revenue Act, 1887 we find that section 3(1) of
the Act ~'defines "estate" as neaning any area for which a
separate ' record-of-rights has been nmade or which has been
separately assessed to land revenue or which the State
Government may by general rule or special order declare to
be an estate. Section 3(2) provides that "l andowner" does
not include a tenant or an assignee of |and revenue, but
i ncludes a person/to whom a holding 'has been transferred,

or an estate or holding has been let in farmunder the Act
for the recovery of an arrear of |and revenue or of a sum
recoverable as such an arrear and every other person not
herei nbefore in this clause nentioned who is in_possession
of an estate or any share or portion thereof. or in the
enjoynment of any part. _of the profits of -an estate.

"Hol di ng" has been defined as neaning a share or portion of
an estate held by one | and-owner or jointly by two or nore
| andowners. Since the land in- question is adnmttedy
assessed to land revenue as is clear fromthe copy of the
Jamabandhi produced by the respondent here can be no
gquestion that the land is estate and the Union of India is
the | andowner thereof. Reverting nowto the Abolition Net,

section 2(5) defines "land" as neaning |and which is not

452

occupied as a site of any building in a town or
village and in occupied or has been |let for agriculture
purposes or purpose subservient to agriculture,or f or
pasture. Section 2(6) defines "land | ord" as a person under
whom a tenant holds land and to whomthe tenant is or but
for a contract to the contrary would be liable .to pay rent
for that land. C ause 13 defines "rent" as neani ng whatever
is payable to a landlord in noney, kind or service be a
tenant on account of the use or occupation of land held by
him Cause 17 defines a "tenant" as neaning a person who
holds land wunder another person, andis or but for a
contract to the contrar would be liable to pay rent-for that
land to that other pet-son an clause 19 defines "tenancy" as
meani ng a parcel of land held by tenant of a |andl ord. under
one |lease or one set of conditions. | view of these
definitions there can be no doubt that the responder was -a
tenant having a right of occupancy within the neaning of
sections 3 And 4 of the Act. |Indeed, all throughout the
proceedi ngs the position that he was a tenant and the Union
was h landl ord and the | andowner of the land in question was
accept wthout any dispute. Section 3 defines a tenant as
having a right of occupancy in the land and section 8
provi des t hat a tenant who immediately before the
comencenent of the Act had a right ¢ occupancy in any |and
under the Punjab Tenancy Act 1887, a applied to H macha
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Pradesh shall on the comencenment of the Act be held to have
for all purposes a right of occupancy in th |and. Chapt er
1l of the Act deals with acquisition of proprieter rights
by tenants. Sections 9 and 10 provide for the appointnent
of conpensation officers to carry out the purposes of the
Act an confer power on the State GCovernnent to exercise
control an superintendence over such officers, to issue
instructions for the guidance of conpensation officers and
to cancel or revise any the orders, acts and proceedi ngs of
such officers other than those in respect of which an appea
lies wunder this Act. Section | idea with the right of a
tenant to acquire the interests of a |l andown and provides
inter alia that a tenant shall on application made the
conpensation officer at any tine after the comencenent this
Act be entitled to acquire on paynent of conpensation. the
right, title and interest of the |landowner in the |and of
the tenant held by hi munder such | andowner. Sub-section 2
contains certain exenptions with which we are not concerned
in this appeal. Sub section 3 enjoins upon the conpensation
of ficer on a tenant neani ng an applicati on under sub-section
(1). to determne the anobunt of conpensation payable to the
 andowner in respect of the at in accordance with the
provisions of sections 12 and 13. Under sub-section 5 the
applicant has to deposit the anmount of conpensation in a
Government treasury and thereupon the Conpensation O ficer
has to issue a certificate declaring the tenant to be the
| andowner in respect of the land -specified, in the
certificate. Sub ‘section 6 provides-that onand from the
date of the grant of the certificate the tenant shall becone
the owner of the land comprised in the tenancy and the
right, title and interest, of the | andowner

453

in the said land -shall determ ne. Sections 12 and 13 deal
as aforesaid, wth conpensation payable by the ' tenant.
Section 14 provides that a tenant” holding a tenancy
exceeding 12 acres of |and can surrender 1/4th of such | and
to the | andowner whereupon the tenant woul d becone the owner
of the rest of the land of his tenancy.

There is nothing in these sections which would indicate that
they or any of theminpliedly exenpt the State or its |ands
from their operation. Sections 11 to 14 thus contain
provisions where, under the tenant, as a result of their
operation, acquires the right, title and interest in the
land held by himas a tenant on his paying conpensation to
the I andowner as fixed by the Conpensation Oficer.

Under sections 15 to 24, notw thstanding the provisions of
sections 11 to 14, the State Government is enpowered on a
declaration mmde by it to acquire the right, title and
interest of the | andowners in the | ands of any tenancy / held
under himby a tenant in -respect of such area or ~at/ such
time as may be specified by it in a notification. “They al so
provide that upon such declaration the right. title and
i nterest of such | andowner vests in the CGovernment. Such a
| andowner is entitled to conpensation as provided in section
16 and onwards on his rights vesting in the Governnent. In
such cases the tenant becomes the tenant of the Governnent
and has to pay rent directly to the Governnent and the
| andowner becones henceforth exenpt from paynent of |[|and
revenue. Section 27 then provides that notw thstanding
anyt hing contained in section 11 and onwards a | andowner who
holds land,. the annual |and revenue of which exceeds Rs.
125, the right, title and interest 'of such [|andowner in
such land except such land which is wunder his persona
cultivation shall be deened to have been transferred and
vested in the State Governnent. Such a |andowner also is
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entitled to conpensation determned having regard to
sections 17 and 18 in accordance with the provisions of Sch

. Sub-section 4 of section 27 provides that the right,
title and interest of the |andowner conferred on the
CGovernment by subsections | and 2 shall be transferred by
the State Government on payment of conpensati on in
accordance wth Sch. 1 to such tenant who cultivates such
land. Sub-sec. 5 provides for rehabilitation grant payable
to such snall |andowners whose right, title and interest
have been extingui shed and who do not have any other rmeans
of livelihood.

A reading of sections 11 to 27 reveals that they lay down
three parts of the schenme of abolition of proprietary rights
of land,owners; (1) under.s. Il there would be a direct
transfer to and -vesting of the right, title and interest of
the [landowner in the occupancy tenant on his payi ng
conpensation as assessed by the Conpensation Oficer; (2)
under section 15 in respect of -lands situate in an area
speci fied by Government, there would be a transfer and

454

vesting of ownership of such |ands in the State Governnent
and the tenants of such | and becoming the tenants of the
CGovernment and (3) under S 27 where the holding is |I|arge
enough to have an annual assessnent of over Rs. 125, the
ownership in such lands would be first transferred and
vested in the State Governnment and thereafter by the State
Governnment in favour of the tenant.

The contention, however, was that these three ways of abo-
lishing the | andowners’ interest and transferring in two out
of these three nethods of the proprietary rights to the
tenants suggest that the Act was not intended to affect the
land owned or held by the Union or the State Governnent.
Thi s contention cannot be accepted, for, there is nothing in
t hese provisions suggestive of their being not applicable to
the State or of any distinction between the |ands owed and
held by citizens and | ands owned and held by the State.
There can therefore be no roomfor any assunption that the
| egi slature had in mnd any such discrinination between the
State and the citizens.

M. Ganapathy Iyer drew Qur attention to sections 48 and
54(1)(g) also but we fail to see how they can be relevant
for finding out whether the State is by inplication exenpted
fromthe operation of the Act.

It is clear that the object of the Act was to abolish big
| anded estates and alleviate the conditions of occupancy
tenants by abolishing the proprietary rights of t he
| andowners in them and vesting such rights in the tenants.
That being the paranount object of the legislature it is
hardly likely that it would nmake any di scrimnation between
the State and the citizen in the matter of the application
of the Act. This is especially so because if- such a
di scrimnation wer e to be brought about t hr ough a
construction suggested by the State it would result in an
anomaly in the sense that whereas occupancy tenants of | ands
owned by citizens would have the benefit of such a
beneficent |egislation occupancy tenants of |ands owned and
held by the State would not get such benefit. An intention
to bring about such a discrimnation against the latter
class of tenants cannot be attributed to the |egislature
whose avowed- object was to do away in the interest of
social and economic justice landlordismin the State. In
view of the decision in Supdt. & Legal Renenbrancer v. Corp

of Calcutta(l) the State cannot al so claimexenption on the
ground only that the Act does not expressly or by necessary
implication make it binding on the State.
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For the reasons aforesaid, we nust hold that the conclusion
arrived at by the Judicial Conmm ssioner was correct. The
appeal is dismissed. No order as to costs.
V.P. S

Appeal dism ssed.
[1967] 2 S.C.R 170.
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