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Vet her by nere use of a premi ses as a ’'Dharansala for about
125 years would lead to an inference that the same belongs to a public
trust, is the question involved in this appeal, which arises out of a
judgrment dated 19.11.1996 passed by a Division Bench of the High
Court of Hi nachal Pradesh at Shima in Regular First Appeal No.44 of
1984 whereby and whereunder the judgnent of a |earned Single Judge of
the said Court dated 20.3.1984 passed in Gvil Suit No.22 of 1979 was
reversed

Fact of the matter shorn of all ‘unnecessary details is as under :-

Raj Kumar Bir Singh, was the owner of Nahan Estate. He
constructed the said Dharanmsala on a land nmeasuring 1702 sq. yards and
18 sq. Grha; conprising of Khasra Nos. 991 with Gosha A & B, 992,
993 with Gosha, 994, 995 with Gosha, 996 and 999 situated in the town
of Nahan as per M sal Hagiyat of Settlenment Sani. As per the | atest
settl enent the new Khewat Khatuni Nos. with Kharsa Nos. are Khewat
No. 78, Khatuni Khata Nos. 133 to 137 and Khata No.28/50, 914, 915,

955, 956, 959, 962, 963, 957, 960, 961 & 958. Allegedly, the said

Dhar ansal a was dedicated to the general public wherefor a stone plaque

on the top of its main gate was affixed. The public in general, the
travellers and in particular those taking part in an yearly fair known as
Renuka Fair admittedly could stay therein for three days wi thout

perm ssi on whereafter, pernission of the owner of the property was
necessary.

Raj Kumar Bir Singh died in or about the year 1881 whereupon
the properties owned by hi mdevol ved upon Surjan Singh, Upon the
death of Surjan Singh, the properties devol ved upon Ranzor Singh
Ranzor Singh died on 14.11.1947 and on his death his properties were
i nherited by Jagat Bahadur Singh.

Jagat Bahadur Singh allegedly sold the suit property by reason of
three docunents in favour of the appellants herein which were preceded
by agreenents of sale executed in the year 1963.

Claimng the said property to be a trust property, a suit was filed

by the Advocate General of the Government of H nmachal Pradesh

purported to be under Section 92 of the Code of Civil Procedure alleging
therein that the sane had been dedicated to the public for public

pur poses by the aforenmentioned Raj Bir Singh

It was contended that while dedicating the said property to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 11

public Raj Kumar Bir Singh, as founder of the trust becane the sole

trustee and remai ned as such and upon his death the Dharansal a was

| ooked after and managed by Ranzor Singh in the sanme capacity. Upon

the death of Ranzor Singh, Jagat Bahadur Singh becane the trustee but

he (Original Defendant No.1l) started msappropriating the trust property

for his own use and denying the very existence and nature of the said
property. It was alleged that with a viewto defeat the trust and grab for
hinsel f the said property, he entered into the aforenentioned

transactions.

The cause of action for the said suit was said to have ari sen on
25.4.1963 and 1.1.1970 when Defendant No.1 sold the property in suit to
Def endant Nos.2 and 4 respectively and al so on 29. 3. 1968 when
Def endant No.2 sold the property to Defendant No.3

The defendants in their respective witten statenents deni ed and
di sputed the allegations nmade i.n the plaint that the property in question
was dedicated to the public. According to the defendants, the secul ar
nature or ‘character of the said property was never changed and it al
al ong remained the personal property of Oiginal Defendant No.1 and
hi s predecessors in interest.

The Defendants Nos.3 to 5in their witten statenents further
clained that they were bona fide purchasers of the suit property for
val uabl e consi derati on; and have effected inprovenents thereof upon
conmi ng into possession and have been running a tourist hotel therein

The | earned Singl e Judge having regard to the pl eadi ngs of the
parties framed as nmany as ten issues.

In the said suit, the Plaintiff exam ned a |arge nunber of w tnesses
in support of his case. The |earned Single Judge on anal yzing the
mat eri al s brought on records by the parties including the revenue records
cane to the conclusion that a public trust was not created and the
Dharansal a i n question had all along been treated by Raj Kumar Bir
Singh, Ranzor Singh and Jagat Bahadur Singh as their own property
and not as trustees thereof.

The | earned Single Judge further held that Defendant Nos.3 and 5
being i n possession of the property in suit for a period of nore than
twel ve years acquired title by adverse possession

The plaintiff- Respondent No.1, nanely, the Advocate General of

the CGovernnent of Hi machal Pradesh, preferred a Letters Patent appea

agai nst the said judgnment and decree. The Division Bench by reason of

the i npugned judgnment reversed the judgnent and decree passed by the

| earned Single Judge holding that as no instrunent was required for
creation of a trust, the only test therefor would be to see as to whether
the general public in exercise of their rights have been deriving the
benefits of institution in sequence of the objects for which it cane to be
established. The Division Bench further held that the purported
alienations made by the Oiginal Defendant No.1 in favour of

Def endants Nos.3 to 5 were illegal and they did not derive any right, title
or interest in relation thereto. It wa 7

bj bj U U
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trust, is the question involved in this appeal
whi ch arises out of a judgnent dated 19.11.1996
passed by a Division Bench of the Hi gh Court
of Hi machal Pradesh at Shima in Regular First
Appeal No. 44 of 1984 whereby and wher eunder
the judgnent of a |earned Single Judge of the said Court dated
20.3.1984 passed in Civil Suit No.22 of 1979 was reversed.
Fact of the matter shorn of all unnecessary details is as under :-

Raj Kumar Bir Singh, was the owner of Nahan Estate. He
constructed the said Dharanmsala on a |and nmeasuring 1702 sq. yards and
18 sq. Grha; conprising of Khasra Nos. 991 with Gosha A ot support
the case of a dedication of the property; (2) The plaintiffs have utterly
failed to discharge their onus of proof to show that there was ever any
dedi cation of property in favour of the general public; (3) The
admini stration of the Dharansala was all along in the hands of the
menbers of the famly; (4) No contribution had ever been made by the
public; and (5) “No materials have been brought on records to show that
the suit property was used or —managed by the general public.

M. Sanghi woul d urge that the burden of proof heavily |ay upon
the plaintiff to show that there had been a conpl ete dedication of the
property in question in favour of the general public which was not
di scharged. The | earned counsel would contend that a suit under Section
92 of the Code of Civil Procedure would be nmaintainable only in the
event it is proved beyond any pale of doubt that the trust is a public trust
and not ot herw se. In support of the said contention, strong reliance
has been placed in Menakuru Dasaratharam Reddi. vs. Duddukuru
Subba Rao [(1957) SCR 1122], The Bihar State Board Religi ous Trust,

Pat na vs. Mahant Sri Biseshwar Das [(1971) 1 SCC 574] and Sri
Radhakant a Deb and Another vs. Commi ssioner of H ndu Religious
Endownents, Orissa [(1981) 2 SCC 226].

M. N K. Sharna, |earned counsel appearing on behal f of
Respondent No.1, on the other hand, would submt that the w tnesses
exam ned on behalf of the plaintiff-respondent were all old and
respect abl e people. Sone of themhad worked under the Raja. It was
submitted that the user of the property as Dharnmsala has not been and
could not be disputed. Such user having been continued for a period of
125, years the same could not have been treated as private property and,
thus, a conpl ete dedication thereof for user of the public nmust be
i nferred.

M. Sharnma woul d urge that the conduct of the contesting

def endant s- appel | ants shoul d al so be taken note of, as a power of

attorney holder, i.e. the father of the appellants sold the same in their
favour. It was pointed out that the appellants even did not prove their
title deeds in respect of the suit property.

It was pointed out that the w tnesses exami ned on behal f of the
plaintiff-respondents categorically stated that for nmaintenance and
managenment of the property a separate cell was created and the incone
derived therefrom was being used for maintenance thereof. Only when
the Dharamsala fell in disrepair, the Town Minicipal Conmittee started
mai nt ai ni ng the sane.

The primal question which falls for our consideration is as to
whet her the plaintiff has been able to prove that Raj Bir Singh had
created a public trust in respect of the Dharansala in question.

It is beyond any dispute that a Hndu is entitled to dedicate his
property for religious and charitable purposes wherefor even no
instrument in witing is necessary. A Hindu, however, in the event,
wi shes to establish a charitable institution nust express his purpose and
endow it. Such purpose nust clearly be specified. For the purpose of
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creating an endownrent, what is necessary is a clear and unequi voca

nmani festation of intention to create a trust and vesting thereof in the
donor and another as trustees. Subject of endownent, however, nust be
certain. Dedication of property either may be conplete or partial. Wen
such dedication is conplete, a public trust is created in contra-distinction
to a partial dedication which would only create a charity. Although the
dedi cation to charity need not necessarily be by instrunent or grant,
there nmust exist cogent and satisfactory evidence of conduct of the
parties and user of the property, which show the extinction of the private
secul ar character of the property and its conplete dedication to charity.

[ See Menakuru Dasarat haram Reddi vs. Duddukuru Subba Rao

(supra)].

Admittedly, in the instant case, no instrunent in witing was
created. Establishment of a Dharansala may constitute a charitable

trust. It is also not in dispute that Khasra No.995 is recorded as ’'Parao
(vacant site). Khasra No.993 makes a reference of denolished site
relating to 'parao’. 1n Khasra No.994, ’'katcha’ latrine is entered

whereas in Khasra No.992 a 'residential house’ is recorded.

[t is not in dispute that in'the revenue records the ownership of the
property stands in the name of° Ranzor Singh. The right of the genera
public is not nmentioned therein. Only because a 'sarai’ or ’'parao
existed in the disputed property would by itself not be sufficient to arrive
at a conclusion that the same was a public trust. It appears fromthe
revenue records that /even in the possession columm, the names of Ranzor
Singh or Surjan Singh were nentioned. Some individuals have been
shown in possession of the shops and the houses. The undi sputed ora
evidence is that the tenants and | essees were paying rents to the owners.

It may be that an engrafted stone was fixed over the main gate of the

Sarai mentioning that the sane was constructed by Raj Kumar Bir

Si ngh, but the sane is of little or no value for arriving at a finding that
Raja Bir Singh dedicated the property to the public. " For the purpose of
finding out as to whether the Plaintiff has been able to discharge the
heavy burden of proof upon himas to how the sane was treated, we may

take notice of the evidence adduced on behalf of the Plaintiff.

P.W 1, Ram Gopal Abhi, who was the main witness in the case,
adnmtted that an Adult Education School was al so opened on the first
fl oor of the Dharansala. He categorically stated that the nenbers of the
public never spent any anount for maintenance of the Dharansala.  He
feigned his ignorance when suggested that horses of the police personne
were tied or used to be tied in the courtyard inside the Dharansal a. He,
however, accepted that Ranzor Singh appointed a Chowkidar to | ook
after the Dharansal a and he used to pay his salary fromhis own pocket.
He al so admtted that the di sputed Dharansala was being used on the
occasi on of marriage of his sister for accombdating the marriage party
with the perm ssion of Ranzor Singh and for accommodati ng the barat
they had taken two roons in the first floor and these were the V.I|.P.
roons which could be utilized by any person only with the perni ssion
of Ranzor Singh.

P.W2, Des Raj, stated that the travellers used to tie their cattle
and horses etc. in the open site. The public in general/visitors/travellers
used to stay in the disputed Dharansal a wherefor no charge used to be
taken. He, however, did not know that the Chowki dar who used to | ook
after the said Dharamsal a was nmi ntai ning any regi ster or not. Renuka
Fair admittedly used to be held in the nonth of kartic every year.

P. W3, Kanshi Ram stated that the Dharansala is a double storey
bui | di ng havi ng about two roons in the upper storey and three or four
roons in the ground floor; whereas P.W1, Shri Ram Gopal Abhi stated
that there were about 24 roons in the Dharansal a.

P. W4, Phool Chand, in his evidence stated that the public could
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stay in the Dharansala for three days w thout permi ssion but thereafter
the perm ssion of Ranzor Singh was necessary. He admtted that about
20- 22 years back, one saw nmill had been fixed in a roomof the disputed
Dharanmsal a. He accepted that the public did not contribute anything for
mai nt enance and upkeep of the Dharanmsal a nor any register was

mai nt ai ned. He al so accepted that only the private persons of Raja
Sahib used to stay in the two roons of the upper storey.

P.W7, Dalip Singh, who was marri ed at Nahan and whose

marriage party came to Nahan from Shakargarh, stated that the
Dharansal a had only two rooms in the first floor and many rooms in the
ground floor. He, however, could not say as to whether any perm ssion
had been taken by his in-laws for use of the Dharansal a.

P.W8, Jagmohan Ranpl, who was a Sanitary |nspector, stated :

"....0One Chowkidar used to sit in the

Dhar ansal a and Dhar ansal a had been

constructed by the ancestors of Mharaja Jagat
Bahadur. ' They were the owners of the
Dharansala. |-do not know'if the trucks of
Surjan Singh were parked in the vacant site. It
is, however, a fact that the trucks of different
persons used to be parked there."

P.W 14, Suraj Lal Bansal, who was the power of attorney hol der
of Maharaj a Jagat Bahadur Singh stated :

"There were two shops in the disputed
Dharansal a. The shopkeepers used to pay the
rent to Bahadur Singh for further paynment to
Mahar aj Bahadur Singh and Kanwar Ranj or

Singh. The shopkeepers never paid rent to the
Chowki dar. The travellers or the public who
used to stay in the disputed Dharmasal a were
not to pay anything for their |odging. There
were no orders of receiving any paynment from
such public persons”

He further stated

"Kanwar Ranjor Singh and Maharaj Jagat

Bahadur had one tenple of their own within the
Mahal area. They and their forefathers had also
constructed tenples in nahan Town and these
tenmpl es were for public purposes. | did not see
any Trust deed by | have only stated that

maharaj Jagat Bahadur and Kanwar Beer Singh

were trustees because they used to mmintain the
di sput ed Dharansal a. Defendants No. 4 and 5

are in possession of the property, where the old
di sput ed Dharansal a was situated. From

out si de they have constructed sonme shops which
are visible fromoutside. | never went

i nsi de".

He accepted that the rent received fromthe two shops was too
neagre to nmaintain the di sputed Dharansal a and Jagat Bahadur Singh was
mai nt ai ni ng the sane.

I f the Dharansal a was constructed for the purpose of Sarai wthin
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the neaning of provisions of the Sarai Act, 1867 still it nay not anpunt to
creation of a public trust. Dharansala was not even regi stered under the
Sarai Act. No evidence had been brought on record to show that the

provi sions thereof had been conplied with either by the ruler of the State
or by the Chowki dar.

Al PW and in particular PWwho was in service of the Raja, did
not state that the provisions of the Sarai Act had been complied with.
P.W1, as noticed hereinbefore, categorically stated that the roons in the
first floor were nmeant for use by the fanmly nenbers of the Raja and/or by
others with his perm ssion. A part of the Dharamsal a which, thus,
remai ned under the conplete control of the owner of the property and,
thus, the sane cannot answer the description of a public trust.

Long user of a property as Dharansala by itself would not |ead to an

i nference that dedication of the property by Kunwar Bir Singh in favour of
the public was conpl ete and absolute. Had such dedication been made, the
sane was expected to be recorded in the revenue records.

In terns of Section 35 of the Evidence Act, the entries in the
revenues record woul d be presunmed to be correct; although the same is a
rebuttabl e one.

Anot her aspect of the matter nust al so receive serious consideration

It appears fromthe evidence of PW8 that Bir Singh and his successors
have constructed many tenples for general public. If a trust was created it
was expected that all the trust properties would be managed by sone
trustees and not by the rulers on their own. ‘Furthernore, if there were

ot her properties which were also subject matter of public trust why no
claimwas made in relation thereto.

Fromthe materials brought on records by the parties, as noticed

herei nbefore, the followi ng facts energe : -~ (1) That the shops were | et out
to the other people; (2) People could conme and stay in the Dharansal a but
for stay of nore than three days, only upon seeking perm ssion therefor;
(3) Rent received fromthe shops were being used by the owners for their
own purpose; (4) Dharansal a was bei ng nanaged/ nai ntained fromthe
personal funds of the owner; (5) The managenent and control of the
Dharansala was all along with the owners; (6) A school was opened in the
Dharansal a; (7) A chowki dar was appointed by ~Ranzor” Singh to | ook

after the Dharansala and his salary used to be paid by the owner fromhis
own pocket ; (8) Dharansal a could be used for marriage purpose . but

only with the perm ssion of the owners; (9) The first floor roons could be
used only by the officers or by others with the perm ssion of the owner;
(10) The Dharansala was ordinarily being used by the pilgrinms only
during fair; (11) The public never contributed anything for maintenance of
the Dharamsal a; (12) No nenber of public had any say as regards

managenment of the Dharansala and had no | egal right to use the sane;

(13) No nenber of public ever participated in the managenent of the

Dhar ansal a; (14) No manager had ever been appointed to/|l ook after and
nmanage the property; (15) The Dharansal a was not registered under 'the
Sarais Act; (16) There is no evidence to show that the owners acted as
shabaits or trustees.

A dedi cation for public purposes and for the benefit of the genera

public would involve conplete cessation of ownership on the part of the
founder and vesting of the property for the religious object. |In absence of
a formal and express endownent, the character of the dedication may have

to be deternmined on the basis of the history of the institution and the
conduct of the founder and his heirs. Such dedication may either be

conpete or partial. Aright of easenent in favour a conmunity or a part of
the community woul d not constitute such dedi cati on where the owner

retained the property for hinself. It nay be that right of the owner of the
property is qualified by public right of user but such right in the instant
case, as noticed hereinbefore, is not wholly unrestricted. Apart fromthe
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fact that the public in general and/or any particular community did not
have any right of participation in the nanagenent of the property nor for
t he mai nt enance thereof any contribution was nmade is a natter of nuch
significance. A dedication, it may bear repetition to state, would nmean
conpl ete relinqui shment of his right of ownership and proprietary. A
benevol ent act on the part of a ruler of the State for the benefit of the
general public may or may not anmpunt to dedication for charitable purpose.

When the conplete control is retained by the ower - be it be

appoi nt nent of a Chowki dar; appropriation of rents, maintenance thereof
fromhis personal funds dedication cannot be said to be conplete. There

is no evidence except oral statements of sonme witnesses to the effect that
Raj Kumar Bir Singh becane its first trustee. Evidence adduced in this
behal f is presunptive in nature. How such trust was adm ni stered by Raj
Kurmar Bir Singh and upon his death by his successors in interest has not
been di sclosed. It appears that the fanily of the donor retained the contro
over the property and, therefore, a conplete dedication cannot be inferred
far less presumed. Furthernore, ‘a trust which has been created may be a
private trust or a public trust. The provisions of Section 92 of the Code of
Cvil Procedure would be attracted only when a public trust cones into

bei ng and not ot herw se.

Undoubt edl y, bequests for construction of a Dharanmsala will be for

a charitable purpose. It is not necessary that the properties nust be
dedi cated to any particular deity but what is essential is conplete
dedi cation for a charitable purpose. Such dedication nay be made to an
object both religious and of public utility.

I n Maharani Hemanta Kurmari Debi and others vs. Gauri Shankar

Tewari and others [(1940-41) Law Reports, |.A , Vo.68, 53], the Privy
Council while reversing the decision of the Al ahabad Hi gh Court reported
in (1936) |I.L.R 58, 818 observed

"A bat hing ghat on the banks of the Ganges

at Benares is a subject-matter to be considered
upon the principles of the Hndu law. |If dedicated
to such a purpose, |and or other property would be
dedi cated to an object both religious and of public
utility, just as much as is a dharanmsala or a math,
notwi t hstanding that it be not dedicated to any
particul ar deity. But it cannot fromthis

consi deration be at once concluded that in any
particul ar case there has been a dedication in the
full sense of the Hi ndu | aw, which involves the
conpl ete cessation of ownership on the part of the
founder and the vesting of the property in the
religious institution or object. There may or nay
not be some presunption arising in respect of this
fromparticular circunstances of a given case, but,
in the absence of a fornmal and express endownrent

evi denced by deed or declaration, the character of
the dedication can only be deternined on the basis
of the history of the institution and the conduct of
the founder and his heirs. That the dedication of
property to religious or charitable uses may be
conplete or partial is as true under the Benares as
under the Bengal school of Hndu law. Partia

dedi cation may take place not only where a nere
charge is created in favour of an idol or other
religious object, but also, as M. Mayne in his well
known work was careful to notice, "where the

owner retained the property in hinself but granted
the community or part o 7
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JUDGMENT

S.B. SINHA, J :

Whet her by nere use of a prem ses as a
' Dharansal a’ for about 125 years would |ead to an
i nference that the sane belongs to a public trust, is
the question involved in this appeal, which arises
out of a judgment dated 19.11.1996 passed by a
Di vi sion Bench of the Hi gh Court of H machal Pradesh at Shima in
Regul ar First Appeal No.44 of 1984 whereby and whereunder the
judgrment of a learned Single Judge of the said Court dated 20.3.1984
passed in Civil Suit No.22 of 1979 was reversed.
Fact of the matter shorn of all unnecessary details is as under :-

Raj Kumar Bir Singh, was the owner of Nahan Estate. He
constructed the said Dharanmsala on a |and neasuring 1702 sq. yards and
18 sq. 'Grha; conprising of Khasra Nos. 991 with Gosha A sane.

This Court in Mahant Ram Saroop Dasji vs. S.P. Sahi, Specia

O ficer-in-Charge of H ndu Religious Trusts and others [AIR 1959 SC

951] traced the history of public trust and pointed out that whereas under
English law all trusts- should be public trusts, under Hi ndu | aw, there may

be private trust also. It was held that all the statutes operating in the field
i ncluding Section 92 of the Code of Civil Procedure apply to public trust

al one.

In the Bihar State Board Religious Trust, Patna vs. Mhant Sr
Bi seshwar Das (supra), this Court upon noticing the decision of the Privy
Council in Babu Bhagwan Din vs. Gr Har Saroop [67, |I.A , 1] observed

"Thus, the nmere fact of the public having been
freely admtted to the tenple cannot nean that
Courts should readily infer therefromdedication to
the public. The value of such public user as

evi dence of dedication depends on the

ci rcunmst ances which give strength to the

inference that the user was as of right. No such
evidence of any reliable kind was available to the
appel l ant-Board in the instant case."

This Court held that the charitable trust might either be created by a
grant for an express purpose or a grant having been made in favour of an
i ndi vidual or a class of individuals, that individual or that class of
i ndividuals mght, after obtaining the grant, create a charitable trust but
here there is no evidence as regards such grant.

Yet again in Sri Radhakanta Deb and Another vs. Conmi ssioner of
H ndu Religi ous Endownents, Orissa (supra), upon taking into
consi deration a | arge nunber of decisions of the Privy Council as al so of
this Court, it was observed

"It may thus be noticed that this Court has
invariably held that the mere fact that the nmenbers
of the public used to visit the temple for the

pur pose of worship w thout any hindrance or

freely admtted therein would not be a clear

i ndi cation of the nature of the endowrent. It is
mani f est that whenever a dedication is made for
religious purposes and a deity installed in a
templ e, the worship of the deity is a necessary
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concomtant of the installation of the deity, and
therefore, the mere factumof worship would not
determi ne the nature of the endowrent. Indeed if

it is proved that the worship by the nenbers of the
public is as of right that may be a circunstance
whi ch may in some cases conclusively establish
that the endowrent was of a public nature.”

This Court laid down the followi ng tests as sufficient guidelines to
determ ne on the facts of each case whether an endownent is of a public or
private nature :

(1) Where the origin of the endownent cannot be ascertained, the
guesti on whet her the user of the tenple by nenbers of the
public is as of right;

(2) The fact that the control and managenent vests either in a
| arge body of persons or in the nenbers of the public and the
founder does not retain any control over the nanagenent.

Allied to this may be a circunstance where the evidence

shows that there is provisionfor a schene to be framed by

associ ating the nmenbers of the public at |arge;

(3) Where, however, a docunment is available to prove the nature
and origin of the endowrent and the recitals of the docunent

show that the control and managenent of the tenple is

retained with the founder or his descendants, ‘and t hat

extensi ve properties are dedi cated for the purpose of the

mai nt enance of the tenple bel onging to the founder hinself,

this will be a conclusive proof to show that the endowrent

was of a private nature;

(4) Where the evidence shows that the founder of the endowrent
did not make any stipul ation for-offerings or contributions to

be made by menbers of the public tothe temple, this would

be an inportant intrinsic circunstance to indicate the private
nature of the endowrent.

None of the aforementioned test is satisfied in the instant case. It is

true that the appellants herein did not produce their title deeds wherefor an
adverse inference could be drawn, but transfer of the suit premses in their
favour by the owner thereof stands adnmitted and in fact the said transaction
constituted cause of action for filing the suit. In any event, their possession
over the disputed preni ses stands adnitted.

We furthernmore fail to understand as to why the public in genera
did not exercise their right, if any, in respect of the suit prem ses for ‘a | ong
tine and at |east since 1963.

It may be that a part of the Dharansala in question was used by the

general public for a long tine but continuance of such a benevol ent
acts/charity would not lead to creation of a trust which alone is the
determ native factor for entertaining a suit at the instance of the Advocate
General in terms of Section 92 of the Code of Civil Procedure.

For the foregoing reasons, we are of the opinion that the judgnent

and decree passed by the H gh Court cannot be sustained. The appeal is

al | owed accordingly. However, in the facts and circunmstances of this case,
there shall be no order as to costs.




