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ACT:

Cvil Procedure Code, s. 11, Res judicata, scope of-
Conmon judgnment in/cross appeals fromtwo suits on identica
guesti ons- Seond appeal fromonly one suit, whether barred by
res judicata.

Practice and procedure-Renandi ng judgment. not appeal ed
agai nst, whet her chal | engeabl e -in appeal from fina
deci si on.

HEADNOTE

Two suits were filed in the trial court, one by the
respondents, claimng a prescriptive easement over the
appellant’s land for the ingress and egress of water, for
agriculture and prawmn fishing, and the other by the
appel l ant, seeking to restrain the respondents from using
his land for the above purposes. Due to the time-lag between
their respective institution, the tw suits,  although
i nvol ving common questions, were tried and disposed of
separately. The respondents’ easenentary right was upheld in
regard to agricultural user but not for prawn fishing. Cross
appeals were filed by the parties against both the decrees,
and the Subordi nate Judge di smissed all~ the appeals
confirmng the decrees by a common judgment. Neither side
chal | enged the decrees in appeal s arising from the
respondents’ suit, but the respondents noved the H gh Court
against the decree in appeals arising fromthe appellant’s
suit. The second appeal was contested on the ground that it
was barred by res judicata, as the question in it had
al ready been finally decided by the unchall enged decrees in
the appeals arising out of the other suit. This contention
was rejected and the appeal was remanded for a fresh
hearing. The nmatter was thereafter disposed of on nmerits by
the Subordinate Judge, and the pre-remand view stood
confirmed. The Hi gh Court allowed a second appeal by the
respondents, upholding their easenmentary right both for
agriculture and prawn fishing. In appeal therefromthe plea
of res judicata was raised before this Court, and was
contested on the ground that the remandi ng judgnent had not
been appeal ed against, and the contention was, therefore,
barred by res judicata.

Al'l owi ng the appeal, the Court
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HELD : (1) The appeals filed in the D strict Court
arose out of two different suits, one by the appellant and
the other by the respondents. The failure of the respondents
to challenge the decision of the District Court in so far as
it pertained to their suit, attracts the application of
section 11, Explanation I, Cvil Procedure Code, because to
the extent to which the District Court decided issues
arising in the respondents’ suit against them that decision
woul d operate as res judicata since it was not appealed
agai nst. [ 81A- B]

Sheodan Singh v. Sm. Daryao Kunwar [1966] 3 S.C R
300; Badri Narayan Singh  v. Kandeo Prasad Singh & Anr.
[1962] 2 SCR 759, referred to.

Nar hari v. Shanker [1950] SCR 754, distinguished.

(2) The circunmstance that the remandi ng judgnment of the
H gh Court was not appeal ed agai nst assum ng that an appea
lay therefrom cannot precl ude the appel | ant from
chal l enging the «correctness of the view taken by the Hi gh
Court in that judgment. [81 D E]

Sat yadhan Chosal & O's. v. Smt. Deorajin Debi & Anr.
[1960] 3 S.C. R 590, followed.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ Civil Appeal No. 1283 of
1973

(Appeal by special |eave fromthe judgnent and order
dated the 8.4.1971 of the kerala H gh Court -in'S. A No.
1190/ 65)

D. V. Patel and A S. Nanbiar, for the appellant.

T. C. Raghavan and S. Bal akri shnan, for respondents.

The Judgrment of the Court was delivered by

CHANDRACHUD, J.-This 22-year old Ilitigation concerns
the right of two adjacent owners to catch prawns on their
respective | ands.

Survey No. 673 of Kadanmkudi, District ~ Ernakul am
nmeasuring about 11 acres originally belonged to the Cochin
Covernment but by diverse transfers the title thereto is now
vested in the appellant, Lonankutty. The land is bounded on
the West and South by a river. A portion of the land on the
North-East can be put to agricultural use for a part of the
year but the land, by and large, is water-1ogged and can
profitably be wused for prawn-fishing. In order to make
fishing feasible, the appellant has constructed a bund on
the western side of the land for arresting the flow of the
river water. The contrivance is calculated to permt
collection of water on the land, alnbst to the point of
subnerging it. The prawns enter the land with the high tide,
they breed and multiply on the land, and the water while
receding |eaves the prawns behind. The appellant  then
catches them presumably under a |licence fromthe Governnent
of Keral a.

Survey Nos. 672, 677, 655/4 and 670 which sprawl on al
sides of survey No. 673 belong to the respondents : Thomran
and his nmother Annam W are concerned with the prescriptive
rights claimed by themin respect of survey No. 672 which is
situated towards the north-east of survey No. 673. Survey
No. 672 is al nmost |andl ocked and between it and the river on
the south stands the vast expanse of survey No. 673
bel onging to the appellant.

Prawns have an export value and catching them is so
much nore profitable than growing food-crops. But the
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respondent’s | and being | and-1ocked, they have no direct
access to the river on the west or the south. They cannot
therefore do any fishing operations because, for prawn-
fishing it is necessary that the river-water nust enter
their land, and collect on it so that after the prawns have
bred, the water can be released back to the river. For
achieving this result, respondents constructed a bund with
sl ui ce-gates on the border between their |and and survey No.
673. Their case is that they have a prescriptive easenent to
take water fromthe appellant’s land and to divert it back
through the same | and, both for fishing and agriculture. The
appel  ant has grave objection to permtting the respondents
to engage thus in prawn-fishing because along with the water
which would pass from his land (survey No. 673) to the
respondents’ land (survey No. 672), prawns al so woul d pass.
And when the water would be released back from survey No.
672 through the sluice gates, survey No. 673 would get
fl ooded, carrying back the prawns left on his |and,

76

to the river on the south. ~This is the genesis of the
di spute between the parties.

The appellant filed G vil Suit No. 666 of 1954 agai nst
the respondents for a perpetual injunction restraining them
fromtaking water from survey No. 673, from di scharging the
wat er back through survey No. 673 and for a nandatory
injunction directing themto denolish the bund and cl ose the
sluice gates. The appellant disputed the right clained by
the respondents in'its entirety, contending that they had no
right to the flow of water either way for either purpose-
fishing or agriculture.

The respondents filed Cvil Suit No. 5 of 1957 for an
injunction restraining the appellant fromtrespassing on the
bund constructed by them and for preventing the appell ant
frominterfering with their right to take water from Survey
No. 673 and to discharge the water back through that | and.
Respondents clainmed this prescriptive right for fishing as
wel | as for agricultural purposes.

Both the suits were instituted in the court of the
Munsi ff of Cochin but in view of the tine-lag between their
respective institution, they were tried and disposed of
separately. By a judgnent dated Septenber 20, 1957 the
| earned Munsiff decreed the appellant’s suit  (No. 666 of
1954) partly, granting an injunction against the respondents
to the effect that they had no right to take water fromthe
appellant’s land nor to discharge the water back through
that land for the purposes of prawn-fishing. The | earned
j udge, however, expressly uphel d t he respondents’
easenentary right to the two-way flow of water from and
through the appellants land for agricultural  operations
during the agricultural season

The suit filed by the respondents (No. 5 of ©1957) was
di sposed of by the Ilearned Munsiff by a judgnent | dated
Cctober 11, 1958. Consistently with the decree passed . in the
appel lant’s suit, he dism ssed the respondent’s suit in so
far as it related to the fishing rights clained by thembut
decreed it to the extent of the right clained by themin
regard to agricultural user. Briefly, the result of the
decrees passed in the tw suits was that the respondents
could take water from the appellant’s |and and discharge
wat er back through that |and for agricultural purposes only
and during the agricultural season which begins on the 15th
Meenam and ends on 15th Vrischi gam of each year

Fromthe decree passed in the appellant’s suit, two
cross-appeals were filed in the court of the |earned
Subordi nate Judge, Ernakulam the appeal filed by the
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appellant being A S. 64 of 1956 while that filed by the
respondents being A S. 66 of 1958. Simlarly, two cross-
appeals were filed by the parties as against the decree
passed by the trial court in the suit filed by the
respondents, A S. 1 of 1959 being the one filed by the
respondents while A S. 17 of 1959 being the one filed by
the appellant. Since these four appeals involved conmmon
qguestions for decision the |earned Subordinate Judge heard
them together and disposed themof by a common judgnent
dat ed January 28, 1960. The | earned Judge dism ssed all the
appeal s and confirmed the decrees passed by the Trial Court.
77

No further appeal was filed by either side fromthe
decrees passed by the |earned Subordinate Judge in Appeals
Nos. 1 of 1959 and 17 of 1959, which arose out of the
respondents’ suit. But respondents filed a Second appeal in
the H gh Court against “the decree passed by the |[earned
Subordinate Judge in-appeal No. 66 of 1958 which arose out
of the decree passed by the trial court in the suit filed by
the appellant. That was Second Appeal No. 1149 of 1960.

Bef ore the Hi gh Court-it was contended on behal f of the
respondents that the ~subordinate Judge had failed to
consider the entire evidence in the case and therefore his
judgrment was vitiated. On the other hand, the appellants,
who were defending the judgnents of the Subordinate Judge,
contended that the question raised by the respondents in
their Second Appeal was barred by res-judicata as the
decrees passed by the Subordinate Judge in appeals arising
out of the respondents’ suit had becone final, not having
been appeal ed against. A learned single judge of the High
Court, by his judgnent dated July 8, 1964 accepted the first
of these contentions, set aside "the judgnent and decree of
the Subordi nate Judge which was under appeal" and renmanded
the appeal for a fresh hearing. The appellant’s contention
of res judicata was rejected by the learned Judge on the
ground that since in the four appeals the Subordi nate Judge
had passed only one judgnent and one decree, it was enough
for the respondents to file one appeal in which they could
chal | enge every one of the findings recorded against them

On  remand, the appeals wer e _heard by anot her
Subor di nate Judge before whomthe appellant, once again and
with some inpropriety, pleaded the bar of res judicata.
| mpropriety, because the High Court having rejected that
plea by its renmanding judgnent, the court of renand-the
Subor di nate Judge-was bound by the Hi gh Court’s decision on
the question of res judicata. Apparently, the |earned
Subordi nate Judge was in a doubting disposition and he
expressed his reaction favourably by observing that the
appel l ant’s contention of resjudicata was plausible. But
very rightly, he proceeded to dispose of the natter on
nerits as directed by the H gh Court. By his judgnment dated
Decenber 22, 1964 he disnmissed A S 66 of 1958 which was
filed by the respondents against the decree passed by the
Trial Court 1in the appellant’s suit. Thus the view taken in
the judgnent before remand stood confirned after remand on a
further consideration of evidence in the case.

Respondents filed Second Appeal No. 1190 of 1965
agai nst the Subordinate Judge’s judgrment, which was all owed
by a Division Bench of the Kerala Hgh Court on April 8,
1971. The High Court held that the respondents had a right
tothe flow of water through the appellant’s |and not only
for the purposes of agriculture but for the purposes of
prawn-fishing al so. Appellant raised once again the plea of
res judicata but it was rejected on the ground, rightly,
that the plea was concluded by its remanding judgment. In
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the result, the Hgh Court disnmissed the appellant’s suit
(No. 666 of 1964), giving rise to this appeal by specia
| eave.
78

Learned counsel appearing on behalf of the appellant
contends that the High Court exceeded its jurisdiction in
interfering with the findings of fact recorded by the
Subordi nate Judge and that it had overlooked certain
fundanental principles of law while adjudicating upon the
prescriptive claim rmade by the respondents. It is
unnecessary to go into these questions because another
subm ssi on made on behal f of the appellant goes to the root
of the matter and if that subm ssion is accepted, the Hi gh
Court’s judgnent woul d’ be inpossible to sustain. The
contention is that the issue as regards the respondents’
right to the flow of water through the appellant’s [ and for
fishing purposes is barred by res judicata, and therefore,
the H gh Court could  not try 'and decide that issue in the
Second ' Appeal whi ch-cane before it.

This contention is well-founded and nmust be accepted.
By section 11, Code of Cvil ~Procedure, in so far as
rel evant, no court shall tryany suit or issue in which the
matter directly and substantially in issue has been directly
and substantially in issue in a former suit between the same
parties and has been heard and finally decided. Explanation
| to the section provides that the expression "former suit"
shal | denote a suit which has been decided prior to the suit
in question whether or not it was instituted prior thereto.
The only other aspect of the rule of res judicata which on
the facts before us nust be borne in mnd is that it is not
enough to constitute a natter res judicata that it was in
issue in the former suit. It is further necessary that it
must have been in issue directly and substantially. And a
matter cannot be said to have been "directly and
substantially" in issue in a suit unless it was alleged by
one party and denied or admitted, ~ either expressly or by
necessary inplication, by the other

In the instant case, two suits were filed in‘the tria
court: one by the appel l ant " and the other by the
respondents. The plaintiff in the first —suit was the
defendant in the second suit while the defendants in the
first suit were plaintiffs in the second. To particul arize
inthe interests of clarity, appellant who was plaintiff in
the earlier suit (No. 666 of 1954 was the defendant in-the
later suit (No. 5 of 1957). Respondents who were plaintiff
insuit No. 5 of 1957 were defendants in suit No. 666 of
1954. In the appellant’s suit, the trial Court framed the
followi ng issues for decision in so far as rel evant:

"1. Wether the defendants have trespassed into
the north-eastern boundary of the plaint
schedul e property and have begun construction
of a bund there as alleged in para 3 of the

plaint ?

2. How | ong has the bund on the western boundary
of S. No. 672 been in existence?

3. Wet her defendants 1 to 3 have acquired any

ri ght of easenent over the plaint schedule
properties as contended for in paras 4 and 5
of the witten statenent?

4. VWet her the defendants enjoyed such a right
agai nst schedule properties as owners and
occupi ers of S. Nos.

79
672 and 667 openly as of ri ght and
continuously and for the prescribed period?




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

5. Whet her defendants 1 to 3 have no out-let for
water fromS. Nos. 667, 672, 655, 670 and 671
other than through the pl ai nt schedul e
properties?

6. VWet her the right to let in and | et out water
for purpose of prawn-fishing operation is a
right of easenent capable of being acquired
in |aw?

7. Whether the plaintiff is entitled to the
i njunction prayed for?"

In the respondents’ suit the following issues were
franmed:

"1. Wiether the plaintiffs have got any easenent
right to let in and let out water fromthe
plaint A schedule properties through B
schedul e property?

2. Whether the defendant can obstruct that
right if any, by putting up a bund?

3. Wiether the plaintiffs are entitled to the
i njunction prayed for?"

The trial court decreed the appellant’s suit partly by
hol di ng that the respondents had not acquired any right of
easenent over the appellant’s land for the ingress and
egress of wat er for fishing purposes but they had
established such a right for agricultural purposes during
the agricultural season. The trial” court i ssued an
i njunction restraining the respondents from taking or
letting out water from or through the appellant’s [and for
fishing purposes. In the respondents’ suit, the trial court
recorded simlar findings and issued an injunction agai nst
the appellant restraining him from interfering wth the
respondent’s easenent right limted to agricultural purposes
during the agricultural season

Each party being partly aggrieved by both the decrees,
each filed an appeal in the District Court against the two
decrees. The |earned Subordinate Judge, sitting in appeal
had thus 4 appeals before him 2/arising fromeach suit. He
confirmed the decrees under appeal and dismissed all the
appeal s.

Respondents did not file any further appeal against the
decree passed by the District Court in the appeals arising
out of their suit. They filed a Second Appeal in the H gh
Court, only as against the decree passed by the District
Court in A S. 66 of 1958 which arose out of the decree
passed by the trial court in the appellant’s suit. Thus, the
decision of the District Court rendered in the appea
arising out of the respondents’ suit becane final and
concl usive. That decision, not having been appeal ed agai nst,
could not be re-opened in the Second Appeal arising out of
the appellant’s suit. The issue whether respondents had the
easenentary right to the flow of water through the
appellant’s land for fishing purposes was directly and
substantially in issue in the respondent’s suit. That issue
was heard and
80
finally decided by the District Court in a proceeding
between the sane parties and the decision was rendered
before the H gh Court decided the Second Appeal. The
decision of the District Court was given in an appea
arising out of a suit, which though instituted subsequently,
stood finally decided before the Hi gh Court disposed of the
Second Appeal. The decision was therefore one in a "forner
suit" within the meaning of section 11, Explanation 1, G vi
Procedure Code. Accordingly, the High Court was in error in
deciding an issue which was heard and finally decided in a
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"former suit" and was therefore barred by res judicata.

The High Court in its judgnment dated April 8, 1971
assuned wongly that suit No. 666 of 1954 filed by the
appellant and suit No. 5 of 1954 filed by the respondents
were "originally disposed of by a comon judgnent". They
were not. The appellant’s suit was di sposed of by a judgnent
dat ed Septenmber 20, 1957 while the respondents’ suit was
di sposed of by a judgnent dated Cctober 11, 1958. Naturally,
2 separate decrees were drawn in the 2 suits and those
decrees gave rise to 4 cross-appeals, 2 fromeach suit.

Inits remanding judgnment dated July 8, 1964 by which
the plea of res judicata was repelled, the H gh Court relied
principally on the decision of this Court in Narhari v.
Shanker. That decision is in our opinion distinguishable
because in that case only one suit was filed giving rise to
2 appeals. Afiled a suit against B and C which was decreed.
B and C preferred separate appeals which were allowed by a
comon judgnent, but the appellate court drew 2 separate
decrees. A preferred an appeal against one of the decrees
only and " after the period of I|inmtation was over, he
preferred an appeal against the other decree on insufficient
court-fee. The H gh Court held that A should have filed 2
separate appeals and since one of the appeals was tine
barred, the appeal filed wthintine was barred by res
judicata. This Court held that "there is no question of the
application of the principle of res judicata", because "Wen
there is only one suit, the question of res judicata does
not arise at all". 'This was put onthe ground that "where
there has been one trial, one finding, and one decision
there need not be two appeals even though two decrees may
have been drawn up." In our case, here were 2 'suits and
since the appellate decree in one of the suits had becone
final, the issues decided therein could not be re-opened in
the Second Appeal filed against the decree passed in an
appeal arising out of another suit. ~This precisely is the
ground on which Narhari’'s case was distinguished by this
Court in Sheodan Singh v. Smt. (Daryao Kunwar. It was held
therein that where the trial court has decided 2 /suits
havi ng comon i ssues on the nerits and there are two appeal s
therefromthe decision in one appeal wll operate as res
judicata in the other appeal

The circunmstance that the District Court disposed of
the 4 appeals by a comon judgnent cannot affect the
application of section 11 because as observed in Badri
Nar ayan Singh v. Kandeo Prasad Singh
81
and Anr., (1) even where 2 appeals arise out of one
proceeding and even if the appeals are disposed of by a
conmon judgnent, the decision in that judgnment may anpunt to
2 decisions and not to one if the subject-natter of each
appeal is different. The case before wus is stronger stil
for the application of section 11 because the appeals filed
inthe District Court arose not out of one proceeding but
out of 2 different suits, one by the appellant and the other
by the respondents. The failure of the respondents to
chal | enge the decision of the District Court in so far as it
pertained to their suit attracts the application of section
11 because to the extent to which the District Court decided
issues arising in the respondents’ suit against them that
deci sion would operate as res judicata since it was not
appeal ed agai nst.

It is necessary to add that the decision rendered by
the Hgh Court by its judgnment of renand dated July 8, 1964
in Second Appeal No. 1149 of 1960 that the contention raised
by the respondents is not barred by res judicata can be re-
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opened in this appeal against the final judgnment of the High
Court. The decision of this Court in Satyadhyan CGhosal and
Os. v. Snt. Deorajin Debi and Anr.,(2) is directly in point
on this question. Relying upon certain decisions of the
Privy Counci l it was held by this Court that an
interlocutory order which had not been appeal ed fromeither
because no appeal |ay or even though an appeal |ay an appea
was not taken, could be challenged in an appeal fromthe
final decree or order. Accordingly, the circunstance that
the remandi ng judgnment of the High Court was not appeal ed
agai nst, assuming that an appeal lay therefrom cannot
preclude the appellant from challenging the correctness of
the view taken by the H gh Court in that judgment.

In view of our decision that the contention raised by
the respondents is barred by res judicata, it nmust be held
that the H gh Court was. . in error in allowing the
respondent s’ appeal and accepting hi s contenti on.
Accordingly, we allowthis appeal, set aside the judgnent of
the H gh 'Court and restore that of the District Court. In

the circunstances, there will be no order as to costs.
W would like to state by way of clarification that our
judgrment will not affect the respondents’ right to the flow

of water through the appellant’s land for agricultura
pur poses from 15th Meenamto 15th Vrischigam every year

MR Appeal all owed.
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