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CASE NO. :
Appeal (civil) 2266-67 of 2002

PETI TI ONER
Bl BHUDATTA MOHANTY

Vs.

RESPONDENT:
UNION OF I NDIA & ORS

DATE OF JUDGVENT: 20/ 03/ 2002

BENCH:
Syed Shah Mphammmed Quadri & S..N. Variava

JUDGVENT:

SYED SHAH MOHAMVED QUADRI, J.
Leave i s granted.

These appeal s are fromthe judgment and order of the

Di vi sion Bench of the Hi gh Court of Orissa at Cuttack in
0. J. C. No. 8733 of 2000 dated Septenber 12, 2000 and fina
order of Novenber 3, 2000 in Civil Review No.137 of 2000,
respectively.

The unsuccessful petitioner in the said OJ.C and Cvi
Review is the appellant. He was tenporarily appointed in the
post of Extra Departnental Mail Carriers (for short, 'the
EDMC ) in the Sithal o Branch Post O fice, by the Assistant
Superi nt endent of the Post O fices (1/C), Jagatsinghpur Sub-
Di vi si oi n, Jagatsi nghpur (for short, ’'respondent No.4’) on
February 1, 1997. He worked in that post till Septenber 3
1997. He was again appointed as a substitute in the said post
for the period fromMuy 9, 1998 to August 24, 1998 i n-Pal aso
Branch Post Office. For filling up the post on permanent basis,
respondent No.4 sent a requisition to the Enpl oynent

Exchange to sponsor candi dates having qualification of VIII
standard passed for the post of EDMC. It may be mentioned
that in the requisition to Enpl oynent Exchange there was no

nmention that preference will be given to the candi dat es' who
passed matricul ati on. The Enpl oynment Exchange accordingly
sponsored 40 names having VIII class passed qualification and

out of themonly 13 candidates applied for the post.  As the

name of the appellant did not figure in the Iist of the candidates

sponsored by Enpl oynent Exchange, he filed O J.C. No.12733

of 1998 before the High Court for a direction to respondent
No.4 to consider his candidature for the said post. Having
regard to the judgnent of this Court in Union of India &
Os.etc. Vs. N Hargopal & Os. etc. [AIl.R 1987 SC 1227], a
Di vi sion Bench of the High Court issued a direction to
respondent No.4 to consider the case of the appellant on nerit
and in accordance with rules and thus di sposed of the wit
petition on Septenber 15, 1998. Respondent No.5 who was

al so aspiring for the post, having learnt that his name was not
sponsored by the Enpl oyment Exchange in response to the

requi sition of respondent No.4, approached the Centra
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Admi ni strative Tribunal, Cuttack Bench, Cuttack (for short,

"the Tribunal’) for a direction to consider his candidature for the
said post. On January 28, 1999, the Tribunal issued an interim
direction to respondent No.4 to consider the candidature of
respondent No. 5.

On February 2, 1999, after considering all the applicants,

the fourth respondent sel ected and appointed the appellant as a
EDMC Pal asol Branch Post Office. He joined the post on

February 4, 1999 and was working as such. While so,

respondent No.5 questioned the appoi ntment of the appell ant
before the Tribunal stating that inspite of being a SSC passed
candi date no preference was given to him In the counter
affidavit filed on behalf of respondent Nos.1l to 4 it was averred
that the appellant was sel ected on nerit and he was senior in
age.

By order dated August 18, 2000, the Tribunal set aside

the appoi ntnent of the appellant by allowing OA No.227 of
1999. Aggrieved by the said order of the Tribunal the appellant
filed Wit Petition (O J.C  No.8733 of 2000) which was

di smi ssed on Septenber 12, 2000. Then he filed review

petition challenging the correctness of the said order but that
was al so di sm ssed on Novenber 3, 2000. " The said two orders
are assailed in these appeal s by special |eave.

M. Manoj K. Das, the |earned counsel appearing for the
appel l ant, contended that the selection of the appellant was on
the basis of nerit and not nerely on the ground of age; he
fulfilled the requirenent of residence; the requisition sent by
Respondent No.5 to the Enpl oynment Exchange did not specify

that matricul ates would be given preference, therefore, the
Tribunal and the High Court erred in setting aside his
appoi nt nent .

M . Anoop Choudhary, the |earned senior counse

appearing for the Union of India and the official respondents,
submtted that the appoi ntment of the appellant was on overal
consi deration of various factors but pursuant to the order of the
Tri bunal a fresh selecti on was nmade and respondent No.5 had

been appoi nt ed.

M. Aj ay Choudhary, the | earned counsel appearing for

respondent No.5, contended that the appellant was appoi nted on
ext raneous ground of seniority in age so his appoi ntment was
rightly quashed; that respondent No.5 possessed Hi gher

Secondary Certificate and had better qualification, so after the
order of the Tribunal he was appointed, therefore, his
appoi nt nent ought not to be disturbed in these appeals. He
further subnitted that the requirenent of residence was
subsequently nodi fied and it was not necessary to reside in the
area of the post office.

A big fight is on for a small post of EDMC. The short
guestion that arises for our consideration is : whether the
i mpugned Judgnents and Orders of the H gh Court confirmng
the order of the Tribunal, quashing the appointment of the
appel l ant, is unsustai nabl e.

A perusal of the order of the Tribunal shows that the
appoi nt nent of the appellant was set aside taking the view that
he was selected solely on the ground that anongst all the
candi dat es he was the senior nost in age and that was an
extraneous consideration. The H gh Court agreed with the
reasoni ng of the Tribunal
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The rel evant portion of the counter filed by respondent
Nos.1 to 4 reads thus :

"Sri Bhi budatta Mbhanty having essentia
qualification and senior in age fromanong all the
candi dat es has been selected on nerit and
appointed to the post of EDMC Pal asol BO w.e.f.
4.2.99. In the requisition vide Annexure R-1 there
was no mention regarding giving preference to
candi dat es who have passed HSC exami nati on and
al so to the candi dates bel onging to the reserved
conmunity. "
[ Enphasi s suppl i ed]

Those averments are attenpted to be diluted in the counter
affidavit filed in‘the special leave petition, which are

i nconsistent so we are inclined to ignore them

Admittedly inthe requisition sent by respondent No.4 to

the Enpl oynment Exchange candidates having VIII class passed
qual i fication were called for consideration and accordingly the
Enpl oynment Exchange sponsored-as many as 40 candi dates al

VIIl class passed. It is true that the guidelines contained in
"Met hod of Recruitment” nmentions that the mninum
educational qualification is VIII passed and preference will be

given to SSC passed. / But the requisition did not specify that
preference woul d be given to SSC passed candidates. Had the
fourth respondent notified this condition, perhaps the

Enpl oyment Exchange woul d have al'so sponsored SSC passed

candi dates as well. As the basis of selection was in terns of
requisition to the Enploynent Exchange, the sel ection
authority has commtted no illegality in not giving preference to

SSC passed candi date - respondent No.5. However, the

preference clause for higher qualification does not nean that
irrespective of fulfillnent of other nornms SSC passed have to

be preferred. Were any rule or guideline provide preference in
respect of sone higher qualification, it only means that all other
requi renents being equal, a person possessing higher

educational qualification will be preferred. It cannot, however,
be considered as the sole criteria for preference in selection and
appoi nt nent .

The Tribunal did not properly appreciate the order of

this Court in Secretary (Health) Departnent of Health vs.
Dr.Anita Puri and Ors. [JT 1996 (8) SC 130]. Speaking for this
Court Pattanaik,J. held

"When an advertisenment stipulates a particul ar
qualification as the mninmumqualification for the
post and further stipulates that preference shoul d
be given for higher qualification, the only neaning
it conveys is that sone additional weightage has to
be given to the higher qualified candi dates. But by
no stretch of imagination it can be construed to
nean that a higher qualified person automatically

is entitled to be selected and appointed."

In that case the advertisement, calling applications fromB.D.S.
did nention that preference would be given to MD. S
qualification. 1In the instant case, the requisition did not even
nmention that preference would be given to SSC passed

candi dates. Therefore, respondent No.5 could not have cl ai ned
any preferential treatnent in selection

Further, the Tribunal is not right in ignoring the avernent
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in the counter affidavit of the official respondents, extracted
above, that the appellant was selected on nerit and erred in
hol ding that the sel ection was nade solely on the ground that

anongst all the candi dates he was the seniornmost in the age. It
is thus clear that the selection of the appellant was on nerit and
not solely on the ground of being senior in age. It cannot be

di sputed that a selection solely on the basis of being senior in
age is vitiated by extraneous consideration. But when, as in this
case, the selection is on the basis of nmerit, nerely because the
seniority in age of the candidate is also taken into consideration
it would not be right to invalidate the selection.

Wt hout properly examning the contents of the counter

affidavit the Hi gh Court sustained the order of the Tribunal. In
the light of the above discussion, we are of the view that the
sel ection of the appellant was wongly set aside. Insofar as the

sel ection of respondent No.5 is concerned that is a
consequential action and it cannot stand as the inpugned orders
of setting aside the selection and the appoi ntnent of the
appel l ant' is held to be bad. ~ Therefore, the sel ection of
respondent No.5 automatically falls to the ground. The

i mpugned orders of the High Court maintaining the order of the
Tri bunal are set aside. The appellant shall be reinstated into
service within one nonth fromtoday with continuity of service.

However, he will not be entitled to any pay for the period he
remai ned out of service. The appeals are accordingly allowed.
No costs.
................................................ J.
[ Syed shah Mohamed Quadri ]
............................................ J.

[ S N Variava]
March 20, 2002.




