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ACT:

Sal es Tax- Tanned hi des and skin inported from outside and
sold inside the State-H des and skins tanned and sold inside
the State-Sal es Tax higher on the latter-I1f discrimnatory-
Od rule Substituted by new rule-Od rule does | not revive
when new rules declared invalid-Constitution  of India,
Arts. 301, 304- Madras General Sales Tax Act (I X OF 193), ss.
3,5, 19. Madras General Sales Tax Rules, r. 16.

HEADNOTE:

This is a petition under Art. 32 of the Constitution, the
petitioners are dealers in hides and skins in the State of
Madras. The inpugned sal es tax assessment relates to turn-
over of sales of tanned hides and skins which had been
obtained from outside the State of Madras. The rmain
contention of the petitioners is that the tanned hides and
skins imported fromoutside and sold inside the State are,
under r. 16 of the Madras CGeneral Sales Tax Rules, subject
to a higher rates of tax than the tax inposed on hides and
skins t anned and sold wthin the State and this
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discrimnatory taxation offended Art. 304 (a) of the
Constitution.

The respondents contentions were (a) sales tax doe,; not
cone within the purview of Art. 304 (a)’ as it is not a tax
on the inport of goods at the point of entry, (b) the
i mpugned

436

rule is not alaw nmade by the State legislature, (c) the
i mpugned rule by itself does not inmpose the tax but fixes
the single point at which the tax is inposed by ss. 3 and 5
of the Act is to be levied. (d) The inpugned rule was not
made with an eye on the place of origins of the goods.

Held, that it is now wel| settled that taxing laws can be
restrictions on trade, commerce and intercourse, if they
hanper the flow of trade and if they are not what can be
ternmed to be conmpensatory taxes or regulating measures.
Sal es Tax, of the kind under consideration, cannot be said
to be a neasure, regulating any trade, or a compensatory tax
levied for the use of trading facilities, Sales Tax which
has the effect of discrimnating between goods of one State
and goods of another, may affect the free flow of trade and
it will then offend against Art. 301 and will be valid only
if it comes within the terns of Art. 304 (a).

Atiabari Tea Co. Ltd. v. State of Assam [1961] 1 S. C. R
809, Aut onobil e /Transport, Rajasthan Ltd. v. State of
Raj asthan, [1963] 1 S. C. R 491, foll owed.

Article 304 (a) allows the legislature of a State to inpose
taxes on goods inported fromother States ‘and does not
support the contentions that the inposition nust be at the
poi nt of entry.

Section 19 (5) of the Madras General Sal es Tax Act - provides
that the ’rules made thereunder shall have “effect. as if
enacted in the Act and r. 16 of the Madras General Sal es Tax
Rules would fall within a | aw made by the State Legi slature.
VWhat that rule provides is a step necessary fur the
imposition of tax in view of ss. 3 and 5 and therefore the
i mpugned rule is a part of the enactnent which inposes the
t ax. The fact that the inpugned rule was nmade in’~ view of
ss. 385, in order to prescribe the single point in series of
sal es does not justify its discrimnatory character, Rule 16
(2) discrimnates against the inported hides or skins which
had been purchased or tanned outside and therefore it
contravenes Art. 304 (a) of the Constitution.

Once an old rule has been substituted by a new rule, it
ceases to exist and it does not get revived when the new
rule is held invalid.

The tax inposed in the present case has not been inmposed by
m sconstruing the provisions of a valid Act but it has  been
i nposed without jurisdiction by reason of the invalidity of
r. 16.
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Ujam Bai v. State of U P., [1963] 1 S.C. R 778,
di sti ngui shed.

JUDGVENT:

ORI G NAL JURI SDICTION : Petition No. 147 of 1959.

(Under Article 32 of the Constitution of India for the
enf orcenent of Fundanental Rights).

S.T. Desai and S. Venkatakrishnan, for the petitioner

A. Banganadham Chetty and A. V. Rangam for respondents
Nos. 1 and 2.

R V. S. Mani, for the intervener

1962. November, 22. The judgnent of the Court was
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del i vered by

RAGHUBAR DAYAL, J.-This petition under Art. 32 of the
Constitution raises the question of the validity of r. 16 of
the Madras General Sales Tax (Turnover & Assessnent) Rules,
1939, hereinafter called the rules. The inmpugned rule was
published on Septenber 7, 1955, and was substituted in the
place of old r. 16. The newrule was to be effective from
April 1, 1955.

The petitioner is a dealer in hides and skins. He sells
hi des and skins tanned outside the State of Madras, as well
as those tanned inside the state. The Deputy Commercial Tax
Oficer, 1, More Market Division, Midras, assessed the
petitioner to sales tax for the year 1955-56 on a turnover
of Rs. 29,89, 624-15-11. Qut of this a turnover of Rs.
28,10,625-2-0 represented sales of tanned hides and skins
whi ch had been obtained fromoutside the State of Madras.

Sal es tax was | evied on hides and skins under the provisions
of the Madras Ceneral Sales Tax Act,

438

1939 (Act I X of 1939), hereinafter called the Act. Section 3
is the charging section and its relevant portions read:

"3. (1) Subject to the provisions of this Act, (a) every
deal er shall pay for each year a tax on his total turnover
for such year; and

(b) the tax shall be calculated at the rate of three pies
for every rupee in such turnover :-

X X X X X
Section 5 of the Act provides for exenptions and reductions
of tax in certain cases. Cause (vi ) thereof provides that
the sale of hides and skins, whether tanned or  untanned,
shall be liable to tax under section 3, ~sub-section (1),
only at such single point in the series of 'sales by
successi ve deal ers as nmay be prescri bed.

Section 19 enmpowers the State Government to make rules to
carry out the purposes of the Act.

The new rule 16, whose validity is challenged for the
petitioner, reads :

"16.(1) In the case of untanned hides and/or skins the tax
under section 3(1) shall be levied fromthe dealer who is
the last purchaser in the State not exenpt from taxation
under section 3(3) on the anpbunt for which they are bought
by him

(2) (i) In the case of hides or skins which have been
tanned outside the State the tax under section 3(1) shall be
levied fromthe dealer who in the State is the first _dealer
in such hides or skins not exenpt from taxation under
section 3(3) on the amount for which they are sold by him
439

(ii)In the case of tanned hides or skins which have been
tanned within the State, the tax under section 3(1) shall be
levied froma person who is the first dealer in such hides
or skins not exenmpt fromtaxation under section 3(3) on the
amount for which they are sold by him

Provided that, if he proves that the tax has already been
| evied wunder sub-rule (1) on the untanned hides and skins
out of which the tanned hi des and skins had been produced,
he shall not be so liable.

(3) The burden of proving that a transaction is not |Iliable
to taxation under this rule shall be on the dealer."

It is contended for the petitioner that the effect of this
rule is that tanned hides or skins inported from outside the
State and sold within the State are subject to a higher rate
of tax than the tax inposed on hides or skins tanned and
sold within the State-, inasnuch as sales tax on the
importer] hides or skins tanned outside the State is on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

their sale price while the tax on hides or skins tanned
within the State, though ostensibly on their sale price is,
in view of the proviso to cl. (ii) of sub-r. (2) of r. 16.
really on the sale price of these hides or skins when they

are pur chased in the raw condition and whi ch is
substantially less than the sale price of tanned hides or
ski ns. Further, for simlar reasons, hides or ski ns

i mported fromoutside the State after purchase in their raw
condition and then tanned inside the State are al so subject
to higher taxation than hides or skins purchased in the raw
condition in the State and tanned within the State, as the
tax on the former is on the sale price of the tanned hides
or skins and on the latter is on the sale price of the raw
hi des or skins. Such a discrimnatory taxation is said to
440

offend the provisions of Art. 304(a) of the Constitution
Simlar are the contentions for-the interveners in the case.
The contentions for the respondents are Sales tax does not
cone within the purview of Art. 304(a) as it is not a tax on
the inport of goods at the point of entry. (2) The inpugned
rule is —not -alaw mde by the State Legislature. (3) The
i mpugned rule, by itself, does not inpose the tax, but fixes
the sin-ale point at which the tax inmposed by ss. 3 and 5 of
the Act is to be levied. (4) The inpugned rule was not nmade
with an eye on the place of origin of the goods but as a
matter of necessity, in view of the requirenents of the
statutory provisions to the effect that hides or skins, raw
or tanned, came w thin one category and that the tax on them
could be levied at a single point only. The inpugned rule,
therefore, fixed that single point with respect to the sale
of raw hides or skins at the last purchase by the dealer in
the State and with respect to the sale of tanned hides or
skins at the first sale of such tanned hides or skin$ by the
dealer in the State. In the former case, the tax was |evied
on the price the purchaser paid while in the latter case it
was on the price at which the seller sold.

Article 301 of the Constitution which provides for trade,
conmerce and intercourse throughout the territory of /India
to be subject to the other provisions of Part XIIl, has been
construed by this Court in Atiabari Tea Co. Ltd. ~v. The
State of Assamand O hers (1) and in Autonobile  Transport
(Raj asthan) Ltd. etc. v. The State of Rajasthan and Os.(2)

The majority viewin the Atiabari Tea Co. Case (1) which has
been accepted in the Autonpbile Transport Case (2) is, as
expressed by Gaj endragadkar, J., at p. 860 :

"Thus considered we think it would be reasonabl e and proper
to hold that restrictions freedom

(1) [1961] 1. S.C. R 809.

(2) [1963] 1 S.C R 491
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from which is guaranteed by Art. 301, wuld be such
restrictions as directly and i mediately restrict or inpede
the free flow or movenent of trade. Taxes may and do anpbunt
to restrictions; but it is only such taxes as directly —and
imediately restrict trade that would fall wthin the
purview of Art. 301......... We arc therefore satisfied that
in determining the limts of the width and anplitude of the
freedom guaranteed by Art. 301 a rational and workable test
to apply would be : Does the inmpugned restriction operate

directly or imediately on trade or its nmovement ?...... Qur
conclusion therefore is that when Art. 301 provides that
trade shall be free throughout the territory of India it

nmeans that the flow of trade shall run snmooth and unhanpered
by any restriction either at the boundaries of the States or
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at any other points inside the States thenselves. It is the
free novenent or the transport of goods from one part of the
country to the other that is intended to be saved, and if
any Act inposes any direct restrictions on the very nmovement
of such goods it attracts the provisions of Art. 301, and
its wvalidity can be sustained only if it satisfies the
requirenents of Art. 302 or Art. 304 of Part XIII."
In the majority judgnment in the Autonobile Transport Case
(1) it was said at p. 1424 :
"The interpretation which was accepted by the mpjority in
the Atiabari Tea Co. Case is correct, but subject to this
clarification. Regul atory rmeasures or measures inposing
Conpensatory taxes for the use of trading facilities do not
cone within the purview of the restrictions contenplated by
Art. 301."
Earlier in the judgnment it was observed, at p. 1422:
"Such regul atory nmeasures as do not inpede
(1) [2963] 1 S.C.R 491
442
the freedom of  trade, comerce and i ntercourse and
conpensatory taxes for the use of trading facilities are not
hit by the freedom declared by Art. 301. They are excluded
from the purview of the provisions of Part X Il of the
Constitution for the sinple reason that they do not hanper
trade, comerce and intercourse but rather facilitate them"
Subba Rao J., concurred in this view and said at p. 1436
"(1) Art. 301 declares a right of free novenment of trade
wi t hout any obstructions by way of barriers, inter-State or,
intrastate, or other inpediments operating as
such barriers. (2) The said freedom is not
i npeded, but, on the other hand, pronoted, by
regul ations «creating conditions for the free
novemnent of trade, such as, police
regul ati ons, provision for services, | nain-
tenance of roads, provision for aerodrones,
wharfs etc., with or w thout conpensation."
It is therefore now well settled that taxing laws/ can be
restrictions on trade, commerce and intercourse, if/ they
hanper the flow of trade and if they are not what can be
ternmed to be conmpensatory taxes or regulatory rmeasures.
Sal es tax, of the kind under consideration here, cannot be
said to be a nmeasure regulating any trade or a conpensatory
tax levied for the use of trading facilities. Sal es tax,
whi ch has the effect of discrimnating between goods of one
State and goods of another, nmay affect the free flow of
trade and it will then offend against Art. 301 and will be
valid only if it cones within the terns of Art. 304 (a).
Article 304(a) enables the Legislature of a State to . make
| aws affecting trade, comrerce and intercourse. It enables
the inposition of taxes on goods from other States if
simliar goods in the State are
443
subjected to sinmiliar taxes, so as not to discrinnate
bet ween t he goods manufactured or produced in that State and
the goods which are inported fromothers States. This neans
that if the affect of the sales-tax on tanned hides or skins
imported fromoutside is that the latter beconmes subject to
a higher tax by the application of the proviso to sub-rule
of r. 16 of the Rules, then the tax is discrimnatory and
unconstitutional and nust be struck down.
W do not agree with the contentions for the respondents.
The contention that Art. 304 (a) is attracted only when the
impost is at the border, i.e., when the goods enter the
State on crossing the border of the State, is not sound.
Art. 304(a) allows the Legislature of a State to inpose
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taxes on goods inported fromother States and does not
support the contention that the inmposition nust be at the
poi nt of entry only.
Section 5 (vi) provides that the sale of hides or skins,
whet her tanned or untanned, shall be liable to tax under s.
3(1) only at such single point in the series of sales by
successive dealers as nay be prescribed. ’'Prescribed neans
"Prescribed by rules nade under the Act.’ Rule 16 prescribes
such single point. This rule was nade by the Governor in
the exercise of power confer-red on himunder s. 19 of the
Act and woul d therefore have statutory force. |In fact, sub-
s. (5) of s. 19 provides that the rules shall have effect as
if enacted in the Act. W therefore do not agree that r. 16
is not a law which would fall within a | aw made by the State
Legi sl ature.

It is true that the inpugned rule, by itself, does not
i mpose the tax, but fixes the single point at which the tax
i mposed” by ss. 3 and 5 is to be |evied. VWhat the rule
provides i's a step necessary for the inposition of the tax,
in viewof ss. 3-and 5 and therefore the inpugned rule is a
part of the enactnment which inposes the tax.
444
The fact that the “impugned rule was made in order to
prescribe the single point inthe series of sales by
successive dealers at which the tax on sale of hides or
skins was to be levied, in view of ss. 3 and 5 of the Act,
does not justify the making of ~such a rul e whi ch
di scri m nates between the tax inposed on goods inported from
outside the State and the goods produced or manufactured in
the State.

Now, the only question that remmins for ~consideration is
whether this rule discrimnates between hides or skins
imported fromoutside the State and those  nanufactured or
produced in the State.

Sub-rule (1) of the rule deals with the sale of raw hides
and skins. The tax is levied fromthe dealer who is the
| ast purchaser in the State. Its vires is not challenged.
Clause (i) of sub-r. (2) provides for the levying of tax on
the sale of hides and skins which had been tanned outside
the State. The tax is levied fromthe deal er who.. in the
State, is the first seller of such hide or skins. The
result is that a dealer in hides or skins which have -been
tanned outside the State has to pay the tax on the ~anount
for which such hides or skins are sold by him Cause (ii)
of this sub-rule is in identical ternms with respect to the
sal e of tanned hides or skins which have been tanned wthin
the State. The tax is to be levied fromthe person who is
the first dealer in such hides or skins and is |evied on the
amount for which they are sold. The descrimnation. it is
argued, comes in on account of the proviso to this sub-cl
(ii). The proviso is to the effect that if the dealer of
hi des or skins which had been tanned within the State proves
that tax had already been Il evied on those hide or skins in
their raw condition, in accordance with sub-r. (1)., he wll
not be liable to the tax under sub-cl. (ii) of sub-r. (2).
The result therefore is that the sale of hides or skins
whi ch had been purchased in the State and then tanned wthin
t he

445

State is not subject to any further tax. H des and skins
tanned within the State are nobstly those which had been
purchased in their raw condition in the State and therefore
on which tax had already been levied on the price paid by
the purchaser at the time of their sale in the raw
condi tion. If the quantum of tax had been the sane, there
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m ght have been no case for grievance by the dealer of the
tanned hides and skins which had been tanned outside the
State. The grievance arises on account of the anpbunt of tax
levied being different on account of the existence of a
substantial disparity in the price of the raw hides or skins
and of those hides or skins after they had been tanned,
though the rate is the sane under s. 3 (1) (b) of the Act.
If the dealer has purchased the raw hide or skin in the
State, he does not pay on the sale price of the tanned hides
or skins, he pays on the purchase price only. |If the dealer
purchases raw hides or skins fromoutside the State and tans
themwithin the State, he will be liable to pay sal es-tax on
the sale price of the tanned hides or skins. He too wll
have to pay nore for tax even though the hides and skins are
tanned within the State, nerely on account of his having
imported the hides and skins from outside-, and having not
therefore paid any tax under sub-r. (1). It is true that
deal ers, though few, selling hides and skins which had been
tanned withinthe State will also have to pay simlar tax if
no tax had been paid previously, they having not purchased
the raw hides and skins at all as they were from the
carcasses of animals owned by them but this does not affect
the discrimnatory nature of the tax as al ready indicated.

It is wurged for the respondent State that to consider
di scrimnation between the inported goods and goods produced
or manufactured in the State, circunmstances and situations
at the taxable point nust be simlar -and that t he
circunstance of hides or skins tanned within the State and
on whi ch tax had been
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paid earlier at the tinme of their purchase in the raw
condition is sufficient to consider such hides or skins to
be different fromthe hides or skins which had been ' tanned
outside the State. W do not ~consider that the nere
circunstance of a tax having been paid on the sale of @ such
hides or skins in their raw condition justifies their
formng goods of a different kind fromthe tanned hides or
ski ns which had been inported fromoutside. At the tine of
sal e of those hides or skins in the tanned state, there was
no difference between them as goods and the hides or skins
t anned outside the State as goods. The simlarity
contenmplated by Art. 304 (a) is in the nature of the quality
and kind of the goods and not with respect to whether they
were subject of a tax already or not.

We are therefore of opinion that the privisions of r. 16 (2)
di scrimnate against the inported hides or skins which had
been purchased or tanned outside the State ~and t hat
therefore they contravene the provisions of Art. 304 (a) of
the Constitution.

It has been urged for the respondent that if the i npugned
rule be held to be invalid, old r. 16 gets revived.and that

the tax assessed on the petitioner will be good. W do not
agr ee. Once the old rule has been substituted by the new
rule, it ceases to exist and it does not automatically get

revived when the newrule is held to be invalid.

Lastly, we may refer to the Prelimnary objection raised on
behal f of the respondent to the maintainability of this
petition, in veiw of the decision of this Court in Ujam Ba
v. State of Uttar Pradesh (3). This petition does not cone
within that decision. This is not a case in which the tax
has been levied by the Deputy Commercial Tax Oficer by
m sconstruing certain provisions of a valid Act, but is a
case where the taxing officer had no juris-

(1) [1963] 1. S.C R 778.
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diction to assess the tax on account of the invalidity of
the rul e under which the tax was assessed.

W therefore allowthis petition with costs holding the
i mpugned rule 16 (2) invalid and order the issue of a wit
of mandanus to the State of Madras and the Sales Tax
Aut horities under the Act to refrain from enforcing any of
the provisions of r. 16 (2) and direct themto refund the
tax illegally collected fromthe petitioner.

Petition All owed.




