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State of Punjab and others
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S.B. SINHA & V. S. SI RPURKAR

JUDGVENT:
JUDGMENT

ClVIL APPEAL NO. 1731 COF 2008
(Arising out of SLP (C) No. 24789 of 2003)

S.B. SINHA, J.

Leave granted.

1. Appel | ant was enpl oyed as a Chowki dar by the respondent No. 3. He
applied for his appointnment to the said post of Chowki dar upon havi ng cone

to learn that the same was |ying vacant. Respondent No.3 had issued an offer
of appointment in his favour on or about 3rd August, 2002. Hi s appoi nt ment
was to be on probation for one year and subject to approval of Director of
Public Instructions Pnnjab, Chandigarh. He was, however, relieved fromhis
duties with effect from28th July, 2003 on the premnise that his services were
no | onger required by the College.

3. He served a legal notice upon the authorities of the College as also the
Director of Public Instructions. « Respondent No.3 in reply to the said notice
on the Advocate of the appellant dated 20th Cctober, 2003, inter alia stated :-

" 3. Ref. to para No.3 your client was appointed as
chowki dar on 3.8.2002 after retirement of Shri Ram

Bahadur on 31.3.2002 with the pay scale of 2620 + DA

& other all owances as per CGovt. rate. Ref. to your points
under para No.3, it is stated that his case was sent to the
DPI (C) Punjab, Chandigarh for approval but the same

was rejected by the DPI (C) Punjab, Chandigarh due to
non-cl earance of Punjabi as a subject in 8th Std. vide
letter No.2314 grant |11, dated 28.3.2003.

4, Ref. to para No.4 as stated earlier that his approva
for the post of chowkidar was rejected by the DPI (O,

Punj ab, Chandi garh vi de above said letter no. due to non-

cl earance of Punjabi as a subject in 8th Std. & no grant

was received for his post till date fromthe DPI (C

Punj ab, Chandigarh and the coll ege has nade the

paynment of his salary by Managi ng Conmittee account.

Thus there is no question of his extension of probation at
this stage."

4, An advertisenent was also issued in regard to the filling up of the said
post .

5. Appel l ant thereafter filed a wit petition before the Punjab and
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Haryana High Court. The said wit petition has been di sm ssed by reason of
the i npugned judgnent dated 2nd Septenber, 2003.

6. M. Shekhar, |earned senior Counsel appearing on behalf of the
appel I ant woul d subnlt that the respondents having prerunciated its stand
fromstage to stage, the inpugned judgnment is wholly unsustainable. He

drew our attention to the fact that the stand taken before this Court that the
Director of Public Instructions had refused to accord his approval is factually
incorrect and in that view of the natter the inmpugned judgnment should be set

asi de.

7. This Court noticing the specific stand taken that the Director of Public
Instructions had refused to accord approval of the appointnent of the

appel l ant, directed to file an affidavit in regard thereof; pursuant whereto
Mani nder Dhillon, Deputy Director (C&P) has affirned an affidavit stating:-

"3. That this i's the actual letter which was received in
the office and was returned in original to the D A N
Col | ege of Education for Wrnen, Nawa Shahar Doaba

wi th objections to produce the followi ng docunents.

i) Si gned copy of the joining report.
||) Certificate of Punjabi Pass

That the fact of refusing the letter in original and
rece|pt thereof by the college representative is
evident fromthe noting portion of the file No.8/14-
07-Grant-11(3) page 22 & 23."

8. By reason of the said purported |l etter dated 28th March, 2003, thus,
the application of the appellant together wi th other documents were sent

back to the College so as to enable it to send the same back together with the
certificate that the appellant holds the requisite qualification as also the
signed copy of his joining report.

9. It is now conceded before us that the Director of Public Instructions
expressly had not refused to accord its approval to the appointment of the
appellant in the College. Such a stand, therefore, ought not to have been

taken. It is expected of an educational institutional to take a fair stand before
a Court of Law.

10. It, however, appears fromthe records of the case that the sanction for
the sai d appoi ntnent was not received by the Institute. The salary of the
appel l ant was being paid by the College itself fromits funds and not from

the grant received fromthe State. It is not in dispute that the institution in
guestion being a Grls Institution, a Chowkidar is required to possess a
certificate of know edge of the Punjabi | anguage.

11. Appel | ant has passed his Matricul ati on examnation from Utar
Pradesh. As noticed hereinbefore, the Appellant in-view of the reply of the
College to the | earned Advocate for the appellant rust' have know edge t hat
one of the requisite qualifications required for his appointment was that he
must had Pnnjabi as a subject in VIII class.

12. In his wit petition, however, the appellant did not state that he
possessed the said qualification. Even in the special |eave petition he did not
make any statement that he holds the requisite qualification. If he does not
possess the requisite qualification, this Court and also for that matter the

H gh Court, could not issue a wit, which would be futile in nature.

13. It may be that the respondents had taken different stands at different
stages but the fact remains that his services have not been approved by the
Director of Public Instructions. He does not possess the requisite
qualification. Unless an express approval of the competent authority is
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granted, he cannot be permitted to continue in services with the Coll ege.

14. For the reasons aforenentioned, we are of the opinion that it is not a
fit case where this Court could exercise its jurisdiction under Article 136 of
the Constitution of India. The appeals fails and is accordingly dism ssed.

In he facts and circunstances of the case, however, there shall be no order as

to costs.




