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ACT:

I ndustrial Disputes Act 1947 Schedule 2 Item No. 3
and Schedule 2 Item 6.
Public Scctor Undertaking-Standing Order No. 32-
General Manager enpowered to dism ss workman-w t hout hol di ng
an enquiry if ’'inexpedient or against the interests of
security to continue to enploy the workman-Such  Standing
Order whet her violative of the principles of  natura
justice-Dismssal of enpl oyee without holding donestic
enquiry under the Standing Order Wether valid, |egal and
per m ssi bl e.

Constitution of India 1950 Article 311(2Z) provisos (b)
and (c).

Power of dismiss civil servant wi thout hol ding
i nqui ry-\Wen ari ses- I nt roduction of saf eguar d- That
authority rust specify reasons why not reasonabl e
practicable to holding inquiry.

Practice and Procedure-Labour disputes-Adjudication
of - Di smissal of enpl oyee-Decision of enployer to dispense
with donmestic enquiry questioned- Deputy ~of enployer to
satisfy the court that holding of enquiry would be counter
productive or cause irreparable and irreversibl e damage.

HEADNOTE

Standing Order 31 of the 1st Respondent/Public Sector
Undert aki ng prescribed a detail ed procedure for dealing with
cases of msconduct; and for inposing nmmjor penalty, the
enpl oyer had to draw up a chargesheet and give an
opportunity to the delinquent workman to nake hi s
representation within 7 days. |If the allegations were
controverted, an enquiry had to be held by an officer to be
nom nated by the nmanagenent and in such an enquiry
reasonable opportunity of explaining and defending the
al l eged m sconduct had to be given to the workman.
Suspension of the delinquent workman pending enquiry was
also permitted. At the end of the enquiry, if the charges
were held proved, and it was provisionally decided to inpose
a major penalty, tho delinquent workman bad to be afforded a
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further reasonable opportunity to represent why the penalty
shoul d not be inposed on him

Standing Order 32 provided for a special procedure in
case of a workman was convicted for a crimnal offence in a
court of law or where the General Manager was satisfied for
reasons to be recorded in witing that it was inexpedient or
against the interests of security to continue to enploy the
wor kmen’, viz., the workman could be renmoved or disnissed
fromservice wthout following the procedure laid down in
St andi ng Order No. 31.

429

The appellant an Assistant in the 1st Respondent-
undert aki ng was A renoved from service on the ground that it
was no |onger expedient. to enploy him The nanagenent
di spensed with the departmental enquiry, after looking into
the secret report of one of their officers that the
appel l ant had m sbehaved with ~the wife of an enployee and
that a complaintin respect thereof had been | odged with the
pol i ce.

In _the reference to the Industrial Tribunal, the
Tri bunal held that as the enployer dispensed wth the
di sciplinary enquiry in exercise of the power conferred by
Standing Order 32, it could not be said that the dismssa
fromservice was not justified, and that if there were
al | egations of msconduct, the enployer was quite conpetent
to pass an order of renmpval from service w thout hol di ng any
enquiry any in view of the provisions contained in Standing
Order 32, and rejected the reference.

Al'l owi ng the appeal, by the enployee to this Court,

N

HELD: 1. The reasons for dispensing with the enquiry
do not spell out what was the nature of the misconduct
alleged to have been conmitted by the appellant and what
prompted the General Manager to dispense with the enquiry.
[ 437D

2. As there was no justification for dispensing with
the enquiry, inmposition of penaly of dism ssal w thout the
di sciplinary enquiry as contenplated by Standing O'der 31 is
illegal and invalid. [437F]

3 The respondent shall recall —and cancel the order
dat ed August 24, 1970 renoving the appellant from service
and reinstate himand on the same day the appellant shal
tender resignation of his post which shall be accepted by
the respondent. The respondent shall pay as and by way of

back wages and future wages, a sumof Rs.-|.5 lakhs to the
appellant within 2 nonths which shall be spread over from
year to year conmencing from the date of  renmoval from
service. The appellant shall be entitled to relief under

Section 89 of the Income-tax Act, 1961 for which he shal
nake the necessary application to the appropriate authority.
who woul d consider granting of relief. [438CGD;F] F

4. VWere an order casts a stigma or ‘affects
livelihood, before making the order, principles of natura
justice in a reasonable opportunity to present one s case
and controvert the adverse evidence nust have full play.
Even he Constitution which permts dispensing with the
inquiry under Article 311 (2) a safeguard is introduced that
the concerned authority rmust specify reasons for its
decision why it was not reasonably practicable to hold the
inquiry. [435 A-B]

5. (i) Standing Order 32, nowhere obligates the
CGeneral Manager to record reasons for dispensing with the
inquiry as prescribed by Standing Order 31. On the contrary,
the I anguage of Standing Order 32 enjoins a duty upon the
CGeneral Manager to record reasons for his satisfaction why
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it was inexpedient ar against the interest of the security
of the State to continue to enploy the worknan. Ressons for
di spensing with the enquiry an reasons for not continuing to
enpl oy the workman stand, wholly apart from each other
[ 435C- D]
430

(ii) A Standing Order which confers such arbitrary.
uncanal i sed and drastic power to dismiss an enployee by
nerely stating that it is inexpedient or against the
interest of security to continue to enploy the workman is
violative of the basis c requirement of natural justice, as
tho General Manger can _inpose penalty of such a drastic
nature as to affect the livelihood and put a stigma on the
character of the wor kman wi t hout recording reasons why
di sciplinary enquiry is dispensed wth and, what was the
m sconduct 13 al | eged agai nst .t he enpl oyee. [435D E]

6 Wen the ~decision of the enployer to dispense with
the enquiry 1is questioned, the enployer nust be in a
position to satisfy the Court that holding of the enquiry
will be ei ther~ counter-productive or nmay cause such
i rreparable and irreversible danage  which in the facts and
circunst ances of the case need not be suffered- This mnimum
requi rement cannot and should not be dispensed with. [436B-
d

L. Mchael and “Anr. v. Ms. Johnston Punps India Ltd
[1975] 3 SCR 489, referred to.

7. It is time for the 1st respondent-public sector
undertaking to recast Standing Oder 32, and to bring it in
tune with the philosophy of the Constitution failing which
the vires of the said standing Order would have to be
exam ned in an appropriate proceedi ng. [438D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1 1 37
of 1981 .

From the Award dated 22nd Decenber, 1978 of the 9th
Industrial Tribunal, West Bengal in Industrial Case No. X-
7/74 (GO No. 8231-IR IR 10L-3 (K)/73:.

R K. Garg, P.K Chakravarti_and A K Ganguli for
the Appell ants.

G B. Pai, S. Chatterjee, Ataf Ahned and A K Panda for
the Respondents.

The Judgnent of the Court was delivered by

DESAI, J. In exercise of the power conferred by Sec.
10 of the Industrial Disputes Act, 1947, the Government of
the State of Wst Bengal as an appropriate Governnent
referred the following dispute to the N nth  Industria
Tri bunal, West Bengal for adjudication. The reference reads
as under:

"Whet her the termination of services of Shri Manas

Kumar Mukherjee is justified ? To what relief, if any is he
entitled ?"

Hi ndustan Steel Ltd. (' Enployer’ for short)

di sm ssed Manas Kumar  Mukherjee(’ Wrkman’ for short)
wi t hout hol ding any inquiry
431

and wthout giving any opportunity to the workman to
guestion or A correct the allegation of m sconduct |evelled
against him and in violation of principles of natura
justice. The enmployer tried to sustain its action by
i nvoking its powers under Standing Order 32 of the certified
Standing Orders of the H ndustan Steel Ltd. S. O 32 reads as
under: B
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"32. Special Procedure in certain cases.

Wher e a wor knman has been convicted for a crimna
offence in a Court of Law or where to Ceneral Manager
is satisfied, for reasons to be recorded in witing,
that it is inexpedient or against the interests of
security to continue to enploy the workman, the workman
may be renmbved or dismissed from service wthout
following the procedure laid down in Standing Order
31."

S.O 31 prescribed detail ed procedure for dealing with
cases of m sconduct. Briefly st at ed, t he procedure
prescribed in S.O 31 for inposing major penalty is that the
enpl oyer has to draw up a charge-sheet and give an
opportunity to the delinquent workman to nake his
representation within seven days. |If the allegations are
controverted, an enquiry has to be held by an officer to be
nom nated by the managenent and in such an enquiry
reasonable opportunity of explaining and defending the
al l eged m sconduct nmust be given to the workman. The
del i nquent worknan nay al so be given the assistance of a
fell ow enployee. The procedure also pernits suspension of
the delinquent workman pending enquiry. At the end of the
enquiry. if the charges” are held proved, and it is
provisionally decided to inpose maj or penal ty, the
del i nquent worknan/ has to be afforded 'a further resal able
opportunity to represent why the penalty should not be
i mposed on him According to the enployer-it can dispense
with such an enquiry in exercise of the power conferred by
S.0O 32. The scope and anmbit of SO 32, will be presently
exam ned.

The Tribunal held that as the enpl oyer dispensed with
the disciplinary enquiry in exercise of the power conferred
by S.O 32, it cannot be said that dismssal fromservice
was not justified. The Tribunal observed that even if there
were allegations of msconduct, the enployer was \quite
conpetent to pass an order of renoval from service without
hol di ng any enquiry in view of the provision con-

432

tained in S.O 32- The Tribunal concluded that the enpl oyer
accused the workman of comitting m sconduct and proceeded
to pass the order of removal from service w thout hol ding
any enquiry into the allegations of m sconduct, it cannot be
said to be a colorable exercise of power and the workman
woul d not be entitled to any relief. The Tribuna
accordingly rejected the reference. Hence this  appeal by
speci al | eave.

The only question that must engage our attention is
what is the scope and ambit of S.0O 32. It has already been
extracted. Upon its true construction the standing O der
does not provide that for reasons to be recorded in witing,
an enquiry into msconduct can be dispensed with. S.O 32
clearly confers power upon the General Manager that on his
being satisfied that it is inexpedient or against the
interest of security to continue to enploy the workman, then
for reasons to be recorded in witing the worknman may be
renoved or dismssed from service wthout following the
procedure laid down in Standing Oder 31. This archaic
standi ng order remniscent of the days of hire and fire is
relied upon by a public sector wundertaking to sustain an
utterly unsustainable order and to justify an action taken
in violation of the principles of natural justice, an action

which has the- effect of denying livelihood and casting a
stigna. One can appreciate-that in a given situation, and
enquiry into nm sconduct may be count er - producti ve.

Constitution itself contenplates such a situation when it
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enunerates siltations in which a punishnent of dismssal
renoval or reduction in rank can be inmposed w thout hol ding
a disciplinary enquiry. Let it be extracted:

"311. Dismissal, renpbval or reduction in rank of

persons enployed in civil capacities under the Union or a
St at e-
(1) oo i e e e
(2) No such person as aforesaid/shall be

di smi ssed or renoved or reduced in rank except after an
inquiry in which he has been infornmed of the charges
agai nst himand given a reasonabl e opportunity of being
heard in respect of those charges:

433
Provided further —that this clause shall not
apply- A
(a) where a person is dism ssed or renoved or reduced
in rank on the ground ' of conduct which has led to his
conviction on a crimnal charge: or
(b) where the authority enpowered to dismss or
renove a person or to reduce himin rank is satisfied
that for some reason, to be recorded by that authority
inwiting, it is not reasonably practicable to hold
such inquiry; ‘or
(c) where the President or the Governor as the case

may be, is satisfied that in the interest of the
security of the State it is not expedient to hold such
inquiry."

A bare perusal of the situations and contingencies in
which a di sciplinary —enquiry affording a reasonabl e
opportunity of being heard before inmposing the enunerated
penalty can be dispensed with will ~clearly show that the
power is not given to dismiss renpve or reduce in rank the
del i nquent worker but the power conferred by the afore-
mentioned provision is to dispense with an enquiry before
i nposing major penalty. Sub-art- . (3) of Art- 311 provides
that "if, in respect of any such person as aforesaid, a
guestion arises whether- it is reasonably practicable to
hold such inquiry as is referred toin clause (2). the
deci sion thereon of the authority enmpowered to-dismss or
renmove such person or to reduce himin rank shall be final.’
Now the three situations contenplated by the provision arc
such that hol ding of an enquiry woul d be counter-productive.
Wiere the penalty of dismissal, renoval or reduction in rank
is to be inmposed on the ground of a conduct which has |ed
to his conviction on a crimnal charge, obviously, the
enquiry will be superfluous or a repeat performance because
a judicial tribunal has held the charges proved. But where
the authority enpowered to inpose the penalty is satisfied
for reasons to be recorded by it in witing to dispense with
an enquiry, the reasons so recorded nust ex-facie show that
it was not reasonably practicable to hold a disciplinary
enquiry. Simlarly, where in the interest of the security of
the State, the President or the Governor, as the case my
be, is satisfied that it is not expedient to hold such
enquiry, the same can be dispensed with. In the |[ast
mentioned situation, the highest executive of the country,
the President and the highest executive of State the
CGovernor alone is entitled to dispense with the inquiry, if
it is satisfied that in the interest of the security of the
State, it is not
434
expedient to hold such enquiry Dispensing with the enquiry
in the first and third situation does not present a
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difficulty because in the first situation there is a
conviction by a crinmnal court and in the third situation
the highest executive in the Centre and the State is
enpowered to dispense with the enquiry. It is in the second
fact situation that one must evaluate the wdth of
di scretionary power to dispense with enquiry. The appointing
authority is invested with power to dispense with enquiry.
And in case of persons belonging to Cass |V services, the
appointing authority may be some-one in t he | ower
admini strative hierarchy and such an officer is invested
wi th such draconi an powers. Were such a power is conferred,
on an authority entitled to inpose penalty of dismssal or
renoval or reduction in rank, before it can dispense with
the inquiry, it nust be satisfied for reasons to be recorded
inwiting that it isnot reasonably practicable to hold
such an enquiry. Power to dispense with enquiry is conferred
for a purpose and to effectuate the purpose power can be
exercised. But power is hedged in wth a condition of
setting dowmn reasons in witing why power s exercised.
Qovi ously therefore the reasons which woul d permit exercise
of power —nmust be such as~ would clearly spell out that the
inquiry if held would be counter-productive. The duty to
specify by reasons the satisfaction for holding that the
inquiry was not reasonably practicable cannot be dispensed
with. The reasons / nust be germane to the issue and woul d be
subject to a limted-judicial review -Undoubtedly Sub-art.
(3) of Art. 311 provides that the decision of the authority
inthis behalf is final. This only mean that the Court
cannot inquire into adequacy or sufficiency of reasons. But
if the reasons ex-facie are not germane to the issue nanely
of dispensing with enquiry the Court ina petition for a
wit of certiorari can always exam ne reasons ex-facie and
if they are not gernane to the issue record a finding that
the pre-requisite for exercise of power having not. been
satisfied, the exercise of _power ~was bad or Wthout
jurisdiction. If the court s satisfied that the  reasons
whi ch pronpted the concerned authority to record a finding
that it was not reasonably practicable to hold the enquiry,
obviously the satisfaction would be a veneer to dispense
with the inquiry and the court nay reject the sanme. Wat is
obligatory is to specify the reasons for the satisfaction of
the authority that it was not reasonably practicable to hold
such an inquiry. Once the reasons are specified and are
certainly subject to limted judicial review as-in a wit
for certiorari, the court would exanm ne whether the reasons
were gernmane to the issue or was nmerely a cloak, device or a
pretence to dispense with the inquiry
435
and to inpose the penalty. Let it not be forgotten what is
laid down A by a catena of decisions that where an order
casts a stigma or affects livelihood before making the
order, principles of natural justice nanely a reasonable
opportunity to present one’s case and controvert the adverse
evi dence nust have full play Thus even where the
Constitution permts di spensing with the inquiry, a
safeguard is introduced that the concerned authority nust
specify reasons for its decision why it was not reasonably
practicable to hold the inquiry.

Turning to S. 0 32, it nowhere obligates the Genera
Manager to record reasons for dispensing with the inquiry as
prescribed by S.O 31. On the contrary, the | anguage of S O
32 enjoins a duty upon the CGeneral Manager to record reasons
for his satisfaction why it was inexpedient or against the
interest of the security of the State to continue to enpl oy
the workman. Reasons for dispensing with the inquiry and
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reasons for not continuing to enploy the workman stand
whol Iy apart from each other. A Standing Order which confers
such arbitrary, wuncanalised and drastic power to dismss an
enpl oyee by nerely stating that it is inexpedient or against
the interest of the security to continue to enploy the
wor kman are violative of the basic requirenent of natura
justice inasmuch as that the General Manager can inpose
penalty of such a drastic nature as to affect the livelihood
and put a stigna on the character of the workman w thout
recordi ng reasons why disciplinary inquiry is dispensed with
and what was the m sconduct all eged agai nst the enpl oyee. It
is time for such a public sector undertaking as Hi ndustan
Steel Ltd to recast S.O 32 and to bring it in tune with the
phi |l osophy of the Constitution failing which it being other
authority and therefore a State under Art. 12 in an
appropriate proceeding, the vires of S O 32 will have to be
examned. It is not necessary . to do so in the present case
because even on'the terms of S.O 32, the order nade by the
General Manager is unsustai nable.

The view we are taking gets sonme support from a
decision of this Court. In a slightly different situation
this Court in L. Mchael & Anr. v. Ms Johnston Punps India
Ltd Il) observed that discharge sinplicitor on the ground of
| oss of confidence when questioned before a court of |aw on
the ground that it was a colorable exercise of power or it
is a mala fide action, the enployer nust disclose that he
has acted in good faith and for good and objective reasons.
Mere ipse dixit of the enmployer in such a situation is of no
significance. Were a disciplinary enquiry is dispensed with
on the specious plea that it was not reasonabl e practicable
to hold one and a penalty
(1) [1975] 3 S.C R 489.

436

of dismssal or renmoval fromservice is inposed, if the same
is challenged on the ground that it was a col orabl e exercise
of power or mala fide action, the same situation would
enmerge and the enployer nust satisfy the Court the good and
obj ective reasons show ng both proof of m sconduct and valid
and obj ective reasons for dispensing with the enquiry. In
our opinion, when the decision of the enployer to dispense
with enquiry is questioned, the enployer nmnust be in a
position to satisfy the Court that hol ding, of the enquiry
will be ei ther counter-productive or nmay cause such
ireparable and irreversible danage which in the facts and
circunst ances of the case need not be suffered. This mnimm
requi rement cannot and should not be dispensed with to
control wide discretionary power and to guard against the
drastic power to inflict such a heavy punishnent as denia
of livelihood and casting a stigna wthout giving the
slightest opportunity to the enployee to controvert the
all egation and even without Iletting him know what s his
m sconduct .

Turning to the facts of the case, a bare perusal of
the inmpugned order is both instructive and provides anple
material for pointing out howthe drastic power can  be
arbitrarily exercised wi t hout keepi ng in view the
prerequisite to be satisfied for exercise of the power. The
order reads as under

" HI NDUSTAN STEEL LI M TED
DURGAPUR STEEL PLANT
Ref. No. Order/PF/ MN 1215
24t h August, 1970
ORDER
Havi ng consi dered the matter fully, | am
satisfied that it is no | onger expedient to enploy Shri
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Manas Mukharjee, Assistant, O der Departnent, Durgapur
Steel Plant any further.

It is therefore ordered that Shri Manas Mikherj ee
be renobved fromthe service of the Conpany with effect
from24. 8. 1970.

He is allowed/three nonths’ salary which he may
collect fromthe cash section of the Finance Departnent
by 26.8.1970.
Sd/
Maj . , Gon.
Di rector | neharge.
437
The expression 'no  |onger expedient’ as used in the
order A clearly spells out the fact that sone enquiry was
started. What pronpted the CGeneral Manager to close the
enquiry, one cannot gather fromthe order- But our attention
was invited to Ann. R-2 which according to the respondents
specifies the reasons recorded in witing for dispensing
with the ‘enquiry. Briefly, in Ann. R2, it is stated that
the authority concerned has |ooked into the secret . report
sent to himby Shri P S Rao Naidu, Planning & Progress
Oficer, Order Deptt. and the comrents of DGMthereon. He
has al so stated that he has | ooked into- the report received
fromSr. AO (E) and the copy of the conplaint |odged by Snt
Gta Majundar, wfe of an enployee in the plant with the
police. These recitals have been considered sufficient to
di spense with tho enquiry. If Smt. Gta Majurndat did file
a report wth the police naking accusation  against the
appel l ant, she would have to be -examned in ‘the crimna
case. She could have been nore conveniently called before
the enquiry officer, and the secret reports remain secret.
The reason for dispensing with the enquiry do not spell out
what was the nature of the m sconduct alleged to have been
conmitted by the appellant and what pronpted the '@ Cenera
Manager to dispense with tho enquiry. It is difficult to
hold that the recitals of the order spell out sone objective
reasons and the reasons were gernane to the question of
di spensing with the enquiry - Frankly speaking, we are not
satisfied in this case that for valid, objective and
rel evant reasons, the enquiry was dispensed with.

An attenpt was made to urge that some annexures to the
counter-affidavit would show certain conplaints received
agai nst; the appellant. W decline to |ook into themas they
were not given to the appellant in the course of enquiry to
neet or explain the same. W consider them irrelevant at
this stage,

Once we hold that there was DO justification for
di spensing with the enquiry, inposition of [ penalty of
di smssal without disciplinary enquiry as contenpl ated by S-
O 31 would be illegal and invalid.

Two options are thereupon open to us. One would be to
permit the GCeneral Manager, if he is so nminded to hold the
di sciplinary enquiry and cone to his own decision and the
second would be to remt the matter to the Labour Court to
permt the respondent-enployer if it is entitledinlawto
substantiate the charges of m sconduct before the Tribunal

The order renmoving the appellant from service was
passed way back on August 24, 1970. More than 14 years have
rolled by. H
438

In such a situation, to start the whole thing de nevo woul d
neither be of any help to the appellant nor would be
conducive to the nmintenance of discipline in the plant.
Undoubt edl y, once a workman is removed from service a stigm
attaches to him and if the order is held to be not in
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consonance with the provisions of the relevant standing
orders at any rate, the stigna has to be renoved

Having given the matter our anxious consideration, we
di spose of the appeal as under

The respondent shall recall and cancel the order

dat ed August 24, 1970 renoving the appellant from service
and reinstate himand on the sane day the appellant shal
tender resignation of his post which shall be accepted by
the respondent. The respondent shall pay as and by way of
back wages and future wages, a sumof Rs. 1,50,000 to the
appellant within 2 nonths fromtoday to be spread over from
year to year comencing from the date of renoval from
service. W give one npre opportunity to the respondent to
recast its Standing Order 32 within a period of two weeks to
be brought at best in conformty with the second proviso to
sub-art. (2) of Art. 311 failing which its validity will be
re-exam ned by this Court.

The anmount ~of Rs. 1, 50,000 directed to be paid to the
appel | ant 'by the respondent conprises backwages, and al
ot her all'owances adnissibleto himfrom year to year from
1970 upto  theend of 1984. The anount shall be spread over
fromyear to year. |If because of the |lunp sum paynent as
directed herein the respondent is required to deduct |ncomne-
tax as enjoined by  Sec. 192 of the y Income-tax Act, 1961
the appellant shall be entitled to relief under Sec. 89 of
the I ncone Tax Act, / 1961. For this purpose, the appellant
shal |l nmake an application as required by Sec. 89 read with
Rule 21A to the appropriate authority, who would consider
granting of relief to the appellant wunder Sec. 89 of the
I ncome-tax Act. The proceeding in this behalf  shall be
di sposed of wthin a periodof six nonths. The appeal is
di sposed of in these terns with no order as to cost.

N. V. K. Appeal al | owed.
439




