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Mai nt enance of Internal Security Act, 1971, s.. 3(3)-Delay
bet ween date of incident and date of order and delay between
date of order and date of detention-Effect of-Public order
scope of-Forthwi th', meaning of.

HEADNOTE:
The petitioner was directed to be detained by an order of
the Dist. Magi strate under the Maintenance of  Interna

Security Act, 1971. with a viewto preventing him from
acting in a manner prejudicial to the nmaintenance of  public
or der. The order was made on Decenber 29, 1973. and the
fact of making the order was reported to the State
Government on January 2, 1974. He was arrested on Jan. 8.
1974. The grounds of detention referred to only -one
incident, namely, that on the night of ~25/26-6-73, the
petitioner along with his associates being armed with fire
arms, raided a house, |ooted cash and ornaments brutally
assaul ted sone of the inmates and fired indiscrimnately a.
result of which the house owner and his nei ghbour sustained
grievous injuries and subsequently di ed.

The petitioner challenged the detention order in_ a wit
petition on the follow ng grounds :-(1) There was a tine |ag
of 6 months between the date of the incident and the date of
order and- hence the Dist. Magi strate could not  have
possibly arrived '.It his Subjective satisfaction on the
basis of that incident, (2) the incident nerely affected | aw
and order and not public order, (3) the District Magistrate
had taken into account other material in the history sheet
which was not disclosed to the petitioner. in arriving at
his subjective satisfaction, (4) there was a delay of 20
days in arresting the petitioner pursuant to the order of
detention, and (5) there was a delay of 5 days in reporting
the fact of making the order of detention to the State
Gover nment .

Dismissing the wit, petition,
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HELD . (1) (a) There is no hard and fast rule that nerely
because there is a tinme lag of about 6 nonths between the
"of fending acts’ and the date of the order of detention the
causal link must be taken to be broken and the satisfaction
clained to have been arrived at by the Dist. Magi strate
nmust be regarded as shamor unreal. Wether the acts of
the detenu formng the basi s of the subj ective
satisfaction are too renote in time nust depend on t he
facts of each case. The test of proximity is not arigid or
mechani cal test to be blindly applied by nmerely counting the
nunber of nonths between the two dates. The test is evolved
by the court for determ ning the main question whether the
past activity of the detenu is such that fromit a reason-
abl e prognosis can be nade as to the future conduct of the
detenu. The prejudicial act of the detenu may be of such a
character as to suggest that it is a part of an organised
operation, and in-such a case, the detaining authority may
reasonably feel  satisfied that the act which has conme to
Iight cannot be a solitary or isolated act but nust be part
of a course of conduct of ~simlar activities and that
therefore, it~ is necessary to detain himwith a view to
preventing him fromindulging in such activities in the
future. [999 C(Q

In the present case, the act was a daring act of dacoity in
a village by the petitioner’'s gang, and judged in its
correct setting, it could not be a stray isolated act but
must be the work of a habituated and hardened crim nal given
to conmit dacoities. and therefore, the Dist. Magi strate
could reasonably arrive ,it a satisfaction that with a view
to preventing himfromcarrying on such activities, it was
necessary to detain him [999 G H]

(b) Further, it was stated in the counter-affidavit that a
crimnal case was filed in the Magistrates’ «court in
connection with the identical incident on June 26, 1973 and
the petitioner was arrested but it was found that w tnesses

were unwilling to give evidence against him The Dist,
Magi strate
9 97

therefore. passed the order of detention in anticipation of
the petitioner being released as a result of —dropping the
crimnal case against him The petitioner was ~-discharged
bet ween January 3, 1974 and Jan. 18, 1974, and on the |atter
date he was once again arrested pursuant to the order of
detention. [1000 A-D]

Gol am Hussain v. The Conmi ssioner of Police; Calcutta & Os.
[1974] 4 S.C C. 530 and Lakshman Khatik v. State -of West
Bengal . [1974] 4 S.C.C. | referred to.

(2) The act all eged against the petitioner was calculated to
di sturb the current of life of the comunity in the village.
It was a serious act of dacoity perpetrated at ~dead of

ni ght . It created panic inthe locality and “seriously
disturbed the even tenpo of life of the community 'in the
village. It was clearly disturbance of public order and the

act of the petitioner had nexus wth the object of
mai nt enance of public order. [1001 E-G

Arun CGhosh v. State of Bengal [1970] 3 S.C. R 288. followed.
(3) There was no factual basis for the contention that the
Dist. Mugistrate had taken into account any other materia
not disclosed to the petitioner. [1002 A-B]

(4) (a) The delay of 20 days between the date of the order
of detention and the date of arrest cannot be regarded as
unr easonabl e. [1002 C- D

(b) The petitioner was in jail on Dec. 29, 1973 when the
order of detention was nmade and was once again arrested only
after he was rel eased on sone date between January 3, 1974
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and Jan. 18, 1974. and hence the del ay was expl ained. [1002
D- E]

(5) Section 3(3) of the Act requires that the fact of the
maki ng of the order of detention must be reported forthwith
to the State Government. An act which is to be done
forthwith must be held to have been so done when it is done
with all reasonable despatch and without avoidable delay.
It is a very inmportant requirement intended to secure that
t he State Governnment shall have sufficient time for
consi deration before it decides-and the decision has to be
made within 12 days of the making of the order of detention-
whet her or not to approve the order and the Court. would,
therefore. insist on strict conpliance with it and not
condone avoi dable delay even if it be trivial. Wen themis
an interval of tine between the date of order and the date
of report what has to be considered is whether the delay in
sending the report coul'd have been avoided, or to put it
differently, whether, in the present case. in spite of al
diligence, the Dist. Mugistrate was not in a position to
send the report until Jan. 2, 1974. [1003 A-C]

In the present case. the facts 'stated by the Di st.
Magi strate in his affidavit show that be acted with pronpt
despatch and was not guilty of any avoidable delay. On Dec.
29, 1973 he had passed 9 orders of detention and the typing
of the material in connection with the 9 cases took tine.
Dec. 30 was a Sunday and he could not send the reports on
Dec. 31 as he was very busy in connection wth food
procurement work.  Jan. 1, 1974 was a public holiday, and
hence, he could send the report only on Jan. 2. [1003 C E]

JUDGVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 379 of 1974,
Petition under article 32 of the Constitution of India.

CGovi nda Mukhoty, for the petitioner

P. K Chatterjee and G S. Chatterjee, for the respondent.
The Judgrment of the Court was delivered by-

BHAGMTI, J.-The District Mgistrate, 24-Parganas, ‘by an
order dated 29th Decenber, 1973 nade under sub-section (1)
read with subsection (2) of section 3 of the M ntenance of
Internal Security Act, 1971 directed that the petitioner be
det ai ned as be was satisfied that with a view to preventing
the petitioner fromacting in a manner pre-

998
judicial to the mmintenance of public order it was necessary
to detain him The fact of the making of the  order of

detention was reported by the District Magistrate to the
State Government on 2nd January, 1974 and the State
CGovernment, by an order dated 8th January, 1974, _approved
the order of detention. Pursuant to the order of detention
,the petitioner was arrested on 18th January, 1974 and
i mediately ,on his arrest he was served with the grounds on
which the order of detention was made. The grounds  of
detention referred only to the incident as form ng the basis
of arriving at the subjective satisfaction ,,as regards the
necessity for detention of the petitioner and that incident
was in the following terms :
"On the night of 25/26-6-73 at about 00.1 hrs.
you along wth your associates being armed
with lethal. weapons including fire Ar s
rai ded the house of Ananta Keyal of Naitala
under Dianond Harbour P.S. and |ooted away
cash, ornanments etc. At the tine of operation
you fixed fromyour fire arns indiscrimnately
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di sregarding hunman lives and their safety. As
a result, the house owner Ananta Kayal and his
cl ose door neighbour Ajit Kayal sustained
grievous gun shot injuries on their persons,

Subsequently both of them ,expired in D anond
Har bour Hospital. You also brutally assul ated
sone of the inmates of the house of
occurrence. Your action created such panic in
the locality and the |ocal people felt a sense

of insecurity. Thus you acted in a nanner
prejudicial to the rmaintenance of public
order."

The petitioner nmade a representation against the order of
detention on 29th January, 1974 but it was considered and
rejected by the State Governnent on 31st January, 1974. The
State Governnent thereafter  subnitted the case of the
petitioner to the Advisory  Board al ong , Wi th hi s
representation ~and the Advisory Board, after bearing the
,petitioner and taking into account the representati on nade
by him ,made a report to the State Government on 6th Mrch

1974 stating that in its opinion there was sufficient cause

for the detention of the petitioner. The State Governnent
accordi ngly passed -an order dated 14th Mar ch, 1974
confirmng the detention of the petitioner. This detention
is challenged by the petitioner in the present petition
whi ch ' has been submitted fromjail

The first contention urged M. Mikhoty, Ilearned counse

appearing amcus ‘curiae on behalf of the petitioner, was
that the solitary incident set out in the grounds of
detention was so renpte fromthe date of  the order of
detention-in fact there was atinme |ag about six nonths that
the District Magistrate could not possibly have arrived at
his subjective satisfaction on the basis of that incident.
The requirenment of proximty, said M.~ Mikhoty, was not
satisfied and the subjective satisfaction said to have been
reached by the District Magistrate could not be regarded as
real or genuine. Nowit is true, as pointed out /'by this
Court in Golam Hussain v. The Commissioner of Police,
Calcutta & O -.v.(1) that "there nust be a live l'ink between
the grounds of crinminal activity alleged by the detaining
authority and the purpose of

(1) [1974] 4 S.C C. 530.

99 9

detention, nanmely, inhibition of prejudicial activity of the
species specified in the statute. This credible chain is,
snapped if there is too long and unexplained an -interva

bet ween the offending acts and the order of detention. Such
is the ratio of proximty in Lakshman Khatik v.State of West
Bengal (1). No authority, acting rationally, can be
satisfied, subjectively or otherwi se, of future ~mschief
nerely because | ong ago the detenu had done sonething  evil.
To rule otherwise is to sanction a simulacrumof a statutory
requi rement. But no nechanical test by counting the nonths
of the interval is sound. 1t all depends on the nature  of
the acts relied on, grave and determ ned or |ess serious
land corrigible, on the |length of the gap, short or long, on
the reason for the delay in taking preventive action, Ilike
information of participation being available only in the
course of an investigation. W have to investigate whether
the casual connection has been broken in the circunstances
of each case". There is, therefore, no hard and fast rule
that nerely because there is a tine |lag of about six nonths
between the 'offending acts’ and the date of the order of
detention, the causal link nmust be taken to be broken and
the satisfaction claimed to have been arrived at by the
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District Mgistrate nust be regarded as sham or unreal
Whet her the acts of the detenu formng the basis for
arriving at a subjective satisfaction are too renmpte in
point of time to induce any reasonabl e person to reach such
subj ective satisfaction nmust depend on the facts and
ci rcunst ances of each case. ’'The test of proximty is no* a
rigid or nmechanical test to be blindly applied by nerely
counting the nunber of nmonths between the 'offending acts’
and the order of detention. It is a subsidiary test evol ved
by the court for the purpose of determining the nmain
guestion whether the past activities of the detenu is such
tat from it a reasonable prognosis can be made as to the
future conduct of the detenu and its wutility, therefore,
lies only in so far as it subserves that purpose and it
cannot be allowed to dom nate or drown it. 'The prejudicia
act of the detenu may in a given case of such a character as
to suggest that it is a part of an organi sed operation of a
conpl ex of agencies  collaborating to clandestinely and
secretly /carry on'such activities and in such a case the
detaining —authority may reasonably feel satisfied that the
prejudi cial act of the detenu which has cone to |ight cannot
be a solitary 'or isolated act, but nust be part of a course
of conduct of such or simlar activities clandestinely or
secretly carried on by the detenu and it is, therefore,
necessary to detain himwith a viewto preventing him from
indulging in such activities in the future. Here in the
present case, the, act alleged against the petitioner was a
daring act of dacoity in a village by a gang consisting of
the petitioner and his associates and if this act is judged
in its correct setting, grave proportions and cl ear
inplications, it would be clear that it cannot be a stray
isolated act but nust be the work of a habituated and
hardened crimnal given to comrit dacoities and the District
Magi strate could, therefore, reasonably arrive at a
satisfaction that with a viewto preventing the petitioner
fromcarrying on such activities it was necessary to detain
hi m Moreover, the affidavit inreply filed on behalf of
the State Governnment by the Secretary in the Departnment of
Public Rel ations and Youth

(1) [1974] 4 s.C.C 1.

1000

Services, points out that in connection with the incident
set out in the grounds of detention a crimnal case was
filed in the court of the Sub-, Divisional Judi ci a
Magi strate, Dianond Harbour on 26th June, 1973 and he was
arrested in connection wth that case, but it —appeared
during investigation that witnesses were unwilling to give
evidence in open court against the petitioner and his
associates and it was, therefore, felt that it was futile to
proceed with the crimnal case and it was decided to drop it
against the petitioner. Now, if the crimnal case were
dropped, the petitioner would have to be released ‘and in
that event he would be free to carry on his nefarious
activities. The District Magistrate, therefore, passed the
order of detention on 29th Decenber, 1973. The order  of
detention was in fact passed in anticipation of t he
petitioner being released as a result of dropping of the
crimnal case against him The record of the case which was
produced before us by the |Iearned counsel appearing on
behalf of the State showed that the crimnal case was
actually pending against the petitioner on. 3rd January,
1974. That neans that the crimnal case nmust have been
dropped and the petitioner must have been di schar ged
soneti ne between 3rd January, 1974 and 18th January, 1974,
the latter being the date when he was once again arrested
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pursuant to the order of detention. It is, therefore, not
possible to say that the District Magistrate could not have
arrived at a subjective satisfaction or) the basis of the-
incident set out in the grounds of detention, or that the
subj ective satisfaction reached by hi mwas sham or unreal
M. Mikhoty on behalf of the petitioner then urged that even
if the incident set out in the grounds of detention were
true, it nmerely affected maintenance of |law and order and
did not have any inpact on public order and hence there was
no nexus between the act alleged against the petitioner and
the subjective, satisfaction reached by the District
Magi strate. Now, there can be no doubt that the acts of the
det enu on which a subjective satisfaction is clained to have
been reached by the detaining authority nust have relevance
to the formation of such subjective satisfaction. If the
acts of the detenu relied. on by the detaining authority are
irrelevant, no reasonable person could possibly arrive at a
subj ective satisfaction on the basis of such irrelevant acts
and the subjective satisfaction said to have been reached by
the detaining authority would be a nere pretence. It is,
therefore necessary to consider whether the act alleged
agai nst the petitioner in the grounds of detention could be
said to be relevant to the formation of a subjective
satisfaction that it was necessary to detain the petitioner
with a view to preventing himfrom acting in a manner
prejudicial to the nmaintenance of public Oder. What was
the potency or radiation of the act alleged against the
petitioner: did it affect naintenance of public order or was
its prejudicial effect confined merely to maintenance of |aw
and order? The distinction between | aw and order, on the
one hand, and public order, on the other, has been brought
out admirably by H dayatulla, C J., in a recent decision in
Arun Ghosh v. State of West Bengal . (1) The |earned. Chief
Justice pointed out in that case the ~difference ' between
mai nt enance of |aw and order and its disturbance and the
mai ntenance of public order and its disturbance in the
fol |l owi ng words
(1)-[1970]3 S. C R 288
1001
"Public order was said to enbrace nore of the
conmunity than | aw and order. Public order is
the even tenpo of the life of ~the comunity
taking the country as a whole or _even a
specified locality. Disturbance of  public,
or der is to be distinguished from  acts
directed against individuals which do not
di sturb the society to the extent of causing a
general disturbance of public ‘tranquillity.
It is the degree of disturbance and its effect
upon the life of the community in a 1locality
whi ch determi nes whether the di-st ur bance
amounts only to a breach of law and ' order
Take for instance, a man stabs anot her
Peopl e may be shocked and even di sturbed, but
the life of the community keeps noving at  an
even tenpo, however much one may dislike the
act. Take another case of a town where there
is comunal tension. A nman stabs a different
sort. Its inplications are deeper and it
affects the even tenpo life and public order
is jeopardi zed because the repercussions of
t he act enbrace large sections of t he
conmunity and incite them to nake further
breaches of the |law and order and to subvert
the public order.. . . It neans therefore that
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the question whether a man has only commtted
a breach of law and order or has acted in a
manner |ikely to cause a disturbance of the
public order is a question of degree and the
extent of the reach of the Act wupon the
society. . . . The question to ask is: Does it
| ead to disturbance of the current of life of
the community so as to anobunt to a di sturbance
of the public order or does it affect nerely
an individual leaving the tranquillity of the
soci ety undi st urbed?"
If we ask this question in relation to the facts of the
present cases, it is obvious that the act alleged against
the petitioner was calculated to disturb "the current of
life of the community" in the village. It was a serious act
of dacoity which was all eged against the petitioner and it
was perpetrated at dead of night and the petitioner and his
associ ates who participated were arned with |ethal weapons
i ncl udi ng 'guns and they used these | ethal weapons recklessly
and indiscrimnately in utter disregard of hunan |ife and
actually —caused grievous injuries to at least two persons
and beat up several others. This act of dacoity created a
panic in the locality and seriously disturbed the even tenpo
of life of the community in the village.  There was clearly
di sturbance of public order and the act alleged against the
petitioner had nexus wth the object = of  mmintenance of
public order. The subjective satisfaction reached by the
District Magistrate could not, therefore, he said to be
based on an irrel evant ground.
Then it was contended on behalf of the petitioner that the
District Magistrate had taken into account other  nateria
contained in the history sheet of the petitioner in arriving
at his subjective satisfaction and since this material was
not disclosed to the petitioner, he had no opportunity of
maki ng an effective representation and that the order of
detention was, therefore, invalid. ~Now, the proposition can
no |longer be disputed that if any material which ‘has not
been di scl osed to the
17-1L346SupCl 75
10 0 2
Petitioner has gone into the formation of the ~subjective
satisfaction of the detaining authority it would have an
i nval i dating consequence on the order of detention. But in
the pesent case it is not possible to say that any materia
other than that that set out in the grounds of detention was
taken into account by the District Magistrate in reaching
his subjective satisfaction- W have | ooked at the history-
sheet of the petitioner which was produced before us by the
| ear ned counsel appearing on behal f of the State  Governnent
and we do not find any material prejudicial to t he
petitioner other than that set out in the grounds of
detenti on. There is, therefore, no factual basis for this
contention and it must be rejected.
M. Mikhoty on behalf of the petitioner also tried to
persuade us to strike down the order of detention on the
ground that though the order of detention was nade on 29th
Decenmber, 1973, the petitioner was not arrested until 18th
January, 1974 and there was thus a delay of twenty days in
arresting the petitioner pursuant to the order of detention-
But this is equally unsustainable and for two very good
reasons. In the first., place. the delay of twenty days
between the date of the order of detention and the date of
arrest cannot be regarded as unreasonable. Secondly, there
is sufficient explanation for the delay. The petitioner was
actually in jail on 29th Decenber, 1973 when the order of
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detention was made and it was only on sone date between 3rd
January, 1974 and 18th January, 1974 that |lie was released
and then once again arrested on 18th January, 1974.

The last contention urged by M. Mikhoty on behalf of the
petitioner was that though the order of detention was made
by the District Magistrate an 29th Decenber, 1973, he did
not report the fact of the making of the order of detention
to the State Governnent until 2nd January, 1974 and there
was thus a delay of about five days which constituted a
violation of the statutory requirement of section 3, sub-
section (3 ) that the fact of the making of the order of
detention nmust be reported forthwith to the State
Government. This contention raises the question as to what
is the true nmeaning and connotation of the word ’'forthwth’
as used in section 3 sub-section (3). The, question is
fortunately not res integra. It is concluded by a decision
of this Court ~in Keshav Nilkanth Joglekar V. The
Conmi ssioner of Police, Geater Bonmbay.(1l) The statutory
provi sion’ which came up for consideration in that case was
section 3, sub-section (3) of the Preventive Detention Act,
1950 which contained an identical provision as section 3.
subsection (3) of the present Act and the question which
arose was as to whether Commi ssioner who rmade the order of
detention on 13th - January, 1956 could be said to have
reported that fact 'forthwith’ to the State Governnent under
section 3, sub-section (3) when he did so as |late as 21st
January, 1956. The Court was, therefor-., called upon to
construe the word "forthwith' in section 3, sub-section (3)
and after discussing various authorities, English as well as
Indian, bearing on the interpretation of this word, the
Court, speaking through Venkatarama Ayyar, J. -pointed out
that : "On these authorities, it may be taken. an act which

is to be done forthwith nust be held to

(1) [1956] S. C R 653.

1003

have so done, when it is done with-all reasonable despatch
and wi t hout avoi dable delay", and proceeded to add ; "under
section 3(3) it is whether the report has been sent at the
earliest point of tinme possible, and when there, ‘is an

interval of tinme between the date of the order and the date
of the report, what has to be considered is whether the
delay in sending the report could have been avoided-the
result then is that the report sent by the Comm ssioner to
the State on 21-1-1956 could be held to have been sent
"forthwith™ as required by section 3(3), only if the
authority could satisfy us that, in spite of all diligence,
it was not in a position to send the report .during the
period. from 13th to 21st January, 1956". The sane . test
nust be applied in the present case and we nust inquire
whet her the District Magistrate sent the report to the State
CGover nirent "with all reasonable despatch and wi t hout
avoi dable delay", or, to put it differently, whether in
spite of all diligence the District Magistrate was not in a
position to send the report until 2nd January, 1974. Now,
the District Magistrate has made an affidavit explaining the
reason for the delay in sending the report to the State
CGover nrent . He has pointed out that 29th Decenber, 1973,
whi ch was the date when the order of detention was rmade, was
a Saturday and on that day he had passed ei ght other orders
of detention and the materials in connection with all these
ni ne cases had to be typed out by the typist which could not
possi bly be conpleted in one single day. 30th Decenber, 1973
was a Sunday and, therefore, the earliest when the report
could be subnmitted to the State GCovernment was 31st
Decenmber, 1973. But the District Magistrate could not send
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the report on that day as he was very busy in connection
with food procurement work in the district and the next day,
nanely, 1st January, 1974 being a public holiday, he
could send the report only on 2nd January, 1974. Thi s
explanation given by the District Magistrate it, in our
opi nion, sufficient to show that he sent the report to the
State Governnent with all reasonabl e despatch and there was
no avoi dable delay on his part. Wilst taking this view on
facts, we do not wi sh to underscore the need for strict
conpliance with this requirenment of section 3, sub-section
(3). It is a very inportant requirenent intended to secure
that the State CGovernnment shall have sufficient time for
consi deration before it decides-and this decision has to be
nmade within twelve days of the making of the order of
det ention-whether or not to approve the order of detention
and the Court would, therefore, insist on strict conpliance
with it and not condone avoidable delay, even if it be
trivial~ But in'the present case the facts stated by the
District Magistratein his affidavit show that be acted with
pronpt " despatch and was not guilty of any avoi dabl e del ay.
The District —Magistrate must, therefore, be held to have
sent the report 'forthwith’' as required by section 3, sub-
section (3).

These were the only contentions urged on behalf of the
petitioner in support of the petition and since there is no
substance in them /the petition fails and the rule is
di schar ged.

V.P. S

Petition dism ssed.
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