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1. Thi s appeal by special leave is filed by the
appellant Carona Ltd. (hereinafter referred to as 'the
tenant’) agai nst the judgnent and order passed by the
H gh Court of Judicature at Bonmbay on Novenber 1,

2004 in Wit Petition No. 8781 of 2004. By the said
order, the learned Single Judge of the H gh Court

dism ssed the wit petition filed by the tenant and
confirmed the order passed by a Bench of Snall Causes
Court at Bombay on August 3, 2004 in Appeal No. 277 of
2003 which in turn confirned the judgnent and decree

of eviction dated February 11, 2003, passed by a Judge
of Small Causes Court at Bonmbay in T.E. & R Suit No.
226/ 240 of 2001 in favour of the respondent-partnership
firm(hereinafter referred to as "the landlord ).

FACTS

2. To appreciate the controversy raised in the
present appeal, few relevant facts may be stated.

3. The appel | ant-tenant was the origina

def endant whereas the respondent-1|andl ord was the

original plaintiff in the suit instituted in the Court of
Smal | Causes at Bonbay. The landlord is a partnership
firmregi stered under the Partnership Act, 1932. " It

owned a prem ses, bearing Shop No. 2, situated at

ground floor of Plot No. 3, A M Wrd, Chenbur, Govind
Road, Munbai (hereinafter referred to as '"the suit

prem ses’). According to the landlord, the suit prenises
was let out to the tenant. It was alleged that tenant was
not paying rent regularly. It also initiated certain
proceedi ngs agai nst the | andlord. The landlord did not
want the tenant to continue to occupy the suit prem ses.
Accordingly, by a notice dated February 23, 2001, the

| andl ord determined the tenancy with effect from March

31, 2001. In spite of determination of tenancy, the
tenant did not hand over vacant and peaceful possession

of the suit premises to the landlord. The Iandlord,
therefore, filed a suit in the Small Causes Court, Bonbay
on April 2, 2001. In a witten statenent, dated August 1,
2001, the tenant disputed the avernents made and

al l egations levelled by the I andl ord and contended that it
was not liable to be evicted. The Snall Causes Court,
Bonbay, however, passed a decree of eviction against the
tenant on Decenber 16, 2002 which was confirmed by a
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Bench of that Court as also by the Hi gh Court. The said
order is challenged in the present appeal

| NTERI M ORDER BY THI S COURT

4. On February 21, 2005, notice was issued by
this Court. Status quo as regards possession was

ordered to be maintained. On April 18, 2005, |eave was
granted. Pendi ng appeal, stay of dispossession was
continued subject to the tenant depositing a sum of Rs.
twenty four |akhs with the Registry of the Court wthin

ei ght weeks which was allowed to be w thdrawn by the

 andl ord without furnishing security. The matter was
ordered to be placed for final hearing and that is how the
matter is before us.

SUBM SSI ONS

5. We have heard the | earned counsel for the
parties.

6. M. Cupta, |earned counsel for the appellant-

tenant contended that all the courts conmitted an error

of law and of jurisdiction in passing the decree of eviction
agai nst the tenant. He submitted that the suit filed by
the landlord was not nmintainable and it ought to have

been di snm ssed by the courts below He also subnitted

that the question as to constitutional validity of clause (b)
of sub-section (1) of Section 3 of the Maharashtra Rent
Control Act, 1999 (hereinafter referred to as 'the Rent
Act’) is pending before this Court and in view of the said
fact, the courts bel ow ought not to have proceeded to
decide the matter. ‘Alternatively, it was argued that even
if it is assuned that the provision is legal, valid and intra
vires, it would not apply to the case on hand i nasmuch

as tenant’s net worth/paid up share capital has been
substantially eroded and it was not rupees one crore or

nore when the proceedings were initiated by the

 andl ord. The provisions of the Rent Act, therefore,

applied to the suit prem ses and unless and until one of
the grounds of eviction specified(in the Rent Act had been
made out, the landlord was not entitled to a decree for
possessi on. The | earned counsel urged that the fact as to
"paid up capital’ of the Conmpany was a 'jurisdictional fact’
and in absence of such fact, the Court had no power,
authority or jurisdiction to consider, deal with and deci de
the matter.

7. It was further contended that the proceedi ngs
coul d not have been continued in view of the fact that the
tenant was a ’'sick conpany’ within the neaning of the

Sick Industrial Conpanies Act, 1985 (hereinafter referred
to as "SICA"). In accordance with Section 22 of that Act,
hence, all proceedi ngs agai nst a sick conmpany stood
suspended. No order of eviction, therefore, could have
been passed by the courts below. On all these grounds, it
was subnitted that all the courts were wong in passing

a decree of eviction against the tenant and the said order
deserves to be set aside by this Court.

8. M. Parekh, |earned counsel for the
respondent -1 andl ord, on the other hand, supported the
decree passed by the Small Causes Court, confirmed by a
Bench of that Court as also by the Hi gh Court. He
submitted that as far as constitutional validity of Section
3(1)(b) of the Rent Act is concerned, the point is covered
by a decision of the Division Bench of the H gh Court of
Bonbay in Ms Crompton Greaves Ltd. v. State of

Mahar ashtra, AIR 2002 Bom 65. The Small Causes

Court as well as the Hi gh Court were, therefore, wholly
justified in proceeding with the matter and in deciding it
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on nerits. He submtted that tenancy was termnated in
accordance with law. It was, therefore, obligatory on the
tenant to hand over vacant and peaceful possession of

the property to the landlord, but it failed to do so. The
| andl ord was, therefore, constrained to approach a Court
of | aw which passed a decree for possession in favour of
the landlord holding that since the paid-up share capita
of the Conpany was nore than rupees one crore, the

provi sions of the Act were not applicable to it. The
counsel urged that there was no illegality in the said
finding and obviously, therefore, the |landl ord was
entitled to possession of suit-prem ses and the tenant
could not resist eviction.. An appellate Court confirnmed
the said decree. Before the Hi gh Court it was contended
by the tenant that a unani nbus resol ution was passed by
the Conpany to decrease the share capital to | ess than
rupees one crore (Rs.41 l'akhs from Rs. 8.20 crores).

Such unilateral action at a subsequent stage, submtted
the counsel, would not deprive the owner of the property
to the "right accrued’ in favour of the Iandlord. The
"jurisdictional fact’ (paid up share capital of nore than
rupees one crore) was very much in existence at the tine
when the proceedings were initiated agai nst the

Conpany. But even otherwise, considering the factua
situation, the tenant was not entitled to any relief. It was
stated that though the so-called resol ution was said to
have been passed, it had not been approved by the Board
for Industrial and Financial Reconstruction (BIFR). In the
eye of law, therefore, there was no decrease of share
capital. The Hi gh Court was, hence, wholly right in
observing that even on that ground, the tenant was not
entitled to any relief. The counsel also submtted that
this Court is exercising discretionary and equitable
jurisdiction under Article 136 of the Constitution. | The
tenant is not entitled to such equitable relief. 1t was
submtted that the tenant has not paid rent since severa
years i.e. fromJanuary 1, 1995. According to the
counsel , the anmpbunt due and payabl e by the tenant as

on August 31, 2007 conmes to Rs. 56,22,000/- pursuant

to interimorder passed by this Court on April 18, 2005,
an anount of Rs. 24 | akhs was deposited by the

appel lant in this Court which was w t hdrawn by the

| andl ord, but even excluding that anmount, the tenant

is liable to pay to the | andlord an anmount of

Rs. 32,22,000/-. It was further stated that after order
dated April 18, 2005 i.e. for nore than two years, the
tenant has not paid even a pie to the landlord. Such
tenant, urged the counsel, does not deserve synpathy

and cannot claimequitable relief. On all these grounds,
the counsel prayed for dism ssal of the appeal

CONSI DERATI ON OF CONTENTI ONS

9. We have gi ven anxi ous and thoughtfu
consideration to the rival contentions of the parties. And
in our opinion, no case has been made out by the
appel | ant-tenant for grant of discretionary and equitable
relief fromthis Court.

CONSTI TUTI NAL VALI DI TY OF SECTION 3(1)(b)

10. As far as constitutional validity of Section 3(1)
(b) of the Rent Act is concerned, in our opinion, the

courts below were right in rejecting the contention raised

by the tenant and in proceeding to decide the matter on

nmerits in view of the decision in Ms. Cronpton Geaves

Ltd.
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11. Qur attention has been invited by the | earned
counsel for the parties to the relevant provisions of the
Act. The Act cane into force with effect from March 31,
2000. It repealed the Bonbay Rents, Hotel and Lodging
House Rates Control Act, 1947. The Preanble of the Act
recites;

An Act to unify, consolidate and anend
the law relating to the control of rent and
repairs of certain premises and of eviction and
for encouragi ng the construction of new
houses by assuring a fair return on the
i nvestment by l|andlords and to provide for the
matters connected with the purpose aforesaid.

Whereas it is expedient to unify,
consol i date and anmend the laws prevailing in
the different parts of the State relating to the
control of rents and repairs of certain prem ses
and of 'eviction and for encouraging the
construction of new houses by assuring a fair
return and to provide for the matters
connected with the purposes aforesaid.

12. Section 3 grants exenption and enacts that
the Act would not apply to certain premises. Cause (b)

of sub-section (1) of the said section declares that the Act
woul d not apply "to any premi ses |let or sub-let to Banks,

or any Public Sector Undertakings or any Corporation
establ i shed by or under any Central or State Act, or

Foreign M ssions, International Agencies, Miltinationa
Conpani es, and Private Linmted Conpanies and Public

Li mted Conpani es having a paid up share capita

of rupees one crore or nore". (enphasi s suppli ed)
13. It is an adnmitted fact that the appellant-tenant
is a Public Limted Conpany having a paid up share

capital of rupees nmore than one crore (Rs.8.20 crores).

The Courts bel ow considered the contention as to
constitutional validity of clause (b) of Section 3(1) of the
Rent Act and observed that the vires of the provision was
uphel d by the High Court in Ms. Cronpton G eaves Ltd.

In that case, constitutional validity of Section 3(1)(b) was
chal | enged on the ground that it was arbitrary,
discrimnatory and unjust. It was contended that the so-
call ed distinction between the Conpani es having a paid

up share capital of |ess than rupees one crore and the
Conpani es having a paid up capital of nore than rupees

one crore was arbitrary, discrimnatory and unreasonabl e
neither founded on any intelligible differentia nor the so-
cal l ed classification has rational or reasonabl e nexus to
the object sought to be achieved by the Legislation.” It

was urged that denial of protection of the Act to the
Conpani es solely on the basis of 'paid up share capital

was based on irrational criterion and was hit by Article

14 of the Constitution.

14. The Court, however, negatived the contention
and upheld the validity of the provision. The Court
st at ed;

"10. W do not see any force in any of

these contentions. The Bonbay Rent Act was
enacted originally as a tenporary measure in
order to protect the tenants fromeviction from
their premses and also fromarbitrary
enhancenent of rent. The necessity for the
control of rents by special legislation for
properties | ocated within the urban areas was
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felt during Wrld War 1l. At that time not mnuch
by way of new construction for civil popul ation
was possible. A good proportion of private
accommodati on was requi sitioned by the
authorities for the war effort. In consequence,
rents were beginning to shoot up. Landl ords
were trying to get rid of their existing tenants
to get better rents. The | egislation was
undertaken primarily to save the tenants from
harassment of unscrupul ous |andlords. To

gquote the words of Sarkaria J, Nagi ndas

Randas v. Dal patram | chharam (1974) 1 SCC

242 at page 248 : (AR 1974 SC 471) (at page
474). "The strain of the last Wrld War,

i ndustrial Revolution, the |large scal e exodus of
the working people to the urban areas and the
soci al and political changes brought in their
wake soci al problens of considerable

magni t ude ‘and conplexity and their

concomtant evils. The country was faced with
spiralling inflation, soaring cost of I|iving,

i ncreasi ng urban popul ati on and scarcity of
accommodati on. Rack renting and | arge scal e
eviction of tenants under the guise of the
ordinary | aw, exacerbated those conditions
nmaki ng the economc life of the conmunity

unst abl e and i nsecure. To tackle these

probl ems and curb these evils the Legislatures
of the States in India enacted "Rent Control
Legi sl ati ons”.

11. The rent control laws arein force in

the State for nore than 60 years. As a result of
these | egislations a host of problenms have
cropped up. These probl ens have been

di scussed by various conmittees appoi nted by
the Central CGovernnent and State

Governments. The reports of such comittees

i ndicate that freezing of rentals at old historic
| evel s, the excessive protection of tenancy
rights and the extrenme difficulties of recovering
possessi on even for the owner’s own use hit
hard the house owners of nodest neans;

rendered investnent in housing for renta
unattractive; inhibited the letting out of
avai |l abl e accommodati on and thus had

aggravated the acute scarcity of

acconmmodation for hire. It was felt that the

| aws were being often abused by the rich
tenants agai nst the poor or middle class

| andl ords.

12 The State of Maharashtra appointed a

Commi ttee known as Rent Acts Enquiry

Conmittee (for short Tenbe Committee) which
observed as under

. The result of all this has been

that the supply of rental housing in the

market is gradually shrinking. Except in

the public sector, the growing tendency is

to di spose off houses on ownership or

hire purchase basis. Rental housing has,
therefore, alnost cone to a halt in cities

| i ke Bonbay. This has adversely affected

the economically weaker sections of the

soci ety";
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'....The rent law that was enacted for the
benefit of the tenants is thus operating to
the detriment of their interest in that the
flow of rental housing is gradually
shri nki ng".

Tenmbe Committee had recomended

exenption of premi ses of floor area nore than
65 sq. neters for business, trade or storage
and 125 sq neters for residential purpose".

The Court, therefore, concluded;
"It is already seen fromthe Statement of
bj ects and Reasons that the object of the Act
is not nerely, to protect tenants but also to
provide fair returns tothe landlords and to
encour age housing activity so as to augnent
rental housing in the form of construction of
buil dings and letting themout. It is also nmeant
to legitimse the pagadi or prem um system
whi ch was prohibited earlier. Thus the Act has
been enacted in order to strike a balance
between the interests of | andlords and tenants
and for giving a boost to house buil di ng
activity and in doing sothe legislature inits
wi sdom has deci ded/and thought it fit not to
extend the protection of the Rent Act to certain
class of tenants like multinationals schedul ed
banks, public sector undertakings and private
and public limted conpani es having share
capital of nore than Rs. 1 crore. This is
essentially a matter of legislative policy. The
| egi sl ature woul d have repeal ed the Rent Act
altogether. It could also withdraw the
protection under the Rent Act on rental basis
[see D.C. Bhatiya v. Union of India, (1995) 1
SCC 104] or on incone basis [see Delhi Coth
and General MIIls Ltd. v. S. Paramit Singh
(1990) 4 SCC 923] or any other
under st andabl e basis. In our viewit.is for the
| egi sl ature to decide" what shoul d be the
appropriate basis for the purpose of
classification and the | egislature as of
necessity nmust have a lot of latitude in this
regard. Whether any particul ar category of
tenants needs to be protected under the Rent
Act is a matter of legislative determ nation
There is nothing arbitrary if such protection.is
taken away in case of certain categories of
tenants having regard to their position
det erm ned on objective and reasonabl e
criterion. These are essentially nmatters of
policy. Unless the provision is shown to be
arbitrary, capricious or to bring about grossly
unfair results, judicial policy should be one of
judicial restraint. The prescriptions may be
sonewhat cunbersonme or produce sone
hardship in their application in sonme
i ndi vi dual cases; but they cannot be struck
down as unreasonabl e, capricious or
arbitrary”.

15. It al so appears that as the point was
concluded by a decision in Ms. Cronpton G eaves Ltd.,
the issue as to vires was not pressed by the tenant before




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 17

the Trial Court. This is clear fromthe foll ow ng
observati ons nmade by the Court;

"However, the advocate for Defendant not
argued on this issue, may be in view of

j udgrment dated 20.7.2001 of the Hon' bl e High
Court of Judicature at Bonbay. The said
judgrment is reported in AIR 2002 Bonbay 65
(Ms Cronpton Greaves Ltd., v. State of
Maharashtra) (not cited at Bar). In the said
ruling, Hon' ble Hi gh Court upheld the
constitutional validity of the provisions of
Section 3(1)(b) of the Maharashtra Rent
Control Act. Therefore, this issue does not
survive. Accordingly issue No.2 is answered".

16. The courts below were, therefore, in our

opinion, fully justified in proceeding to decide the matter

on nerits.

MERI TS OF THE MATTER

17. The Trial Court franed necessary issues and

hel d that the defendant-Conpany was the tenant; the
Rent Act was not applicable; the tenancy was |l egally and
validly term nated; ‘and defendant was liable to be
evicted. A prayer was also nade by the plaintiff for
paynment of mesne profits. The Court held that the
l andl ord was entitled to a decree for possessi on. But
since the proceedi ngs were pendi ng before BIFR  Section
22 of SICA was applicable and the landl ord coul d recover
amount of nmesne profits only after taking requisite
perm ssion fromBIFR  The Court, in the light of the
above findings, issued the follow ng directions;

"The Defendants shall deliver vacant
repossession of the suit prem ses to the
Plaintiffs within 4 nonths.

The Def endants shall pay nesne profits

to the plaintiffs in respect of suit premses for
the period fromthe date Qperating Agency suit
till the Plaintiffs recover possession of the suit
prem ses.

For determ nati on of quantum of nesne
profits, enquiry under O 20 R 12(c) of the
Code of Civil Procedure is directed.

However, the order to pay nesne profits
shall be subject to the Plaintiffs obtain
perm ssion of the BIFR to recover nesne
profits agai nst the Defendants.

Prelim nary decree be drawn
accordi ngly".

18. A Bench of Small Causes Court, Bonbay
confirmed the above order and dism ssed the appeal

Before the High Court, again all the contentions were
reiterated by the tenant, but the Hi gh Court negatived
them and di smssed the wit petition. The H gh Court
noted that it was not in dispute between the parties that
notice termnating the tenancy was issued by the

 andl ord on February 23, 2001 and tenancy was

deternmined with effect from March 31, 2001. On that

day, i.e. March 31, 2001, paid up share capital of the
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Conpany (tenant) was nore than rupees one crore. |If it
were so, observed the H gh Court, Small Causes Court

was right in proceeding with the matter and in passing

the decree of eviction against the tenant.

19. The Courts were also right in relying upon
Shree Chanundi Mpeds Ltd. v. Church of South India

Trust Association, (1992) 3 SCC 1 and in hol ding that
eviction proceedings initiated by the | andl ord agai nst the
tenant were nmintai nable even if the Conpany was ’sick
under SICA and Section 22 of that Act would not operate

as bar to such proceedings.

JURI SDI CTI ONAL FACT

20. The | earned counsel for the appellant-
Conpany submitted that the fact as to 'paid up share
capital’ of Rs. one crore or nore of a Conpany is a
"jurisdictional fact’ and in absence of such fact, the Court
has no jurisdiction to proceed on the basis that the Rent
Act is not applicable. The | earned counsel is right. The
fact as to "paid up share capital’ of a Conpany can be

said to be a 'prelimnary’ or 'jurisdictional fact’ and said
fact would confer jurisdiction on the Court to consider

the question whether the provisions of the Rent Act were
appl i cabl e. The question, however, is whether in the

present case, the l'earned counsel for the appellant tenant
is right in submtting that the "jurisdictional fact’ did not
exi st and the Rent Act was, therefore, applicable.

21. Stated sinply, the fact or facts upon which the
jurisdiction of a Court, a Tribunal or an Authority
depends can be said to be a ’jurisdictional fact’. If the

jurisdictional fact exists, a Court, Tribunal or Authority
has jurisdiction to decide other issues. If such fact does
not exist, a Court, Tribunal or Authority cannot act. It is
also well settled that a Court or a Tribunal cannot
wrongl y assume exi stence of jurisdictional fact and
proceed to decide a matter. The underlying principle is
that by erroneously assuning existence of a

jurisdictional fact, a subordinate Court or an inferior

Tri bunal cannot confer upon itself jurisdiction which/'it
ot herwi se does not posses.

22. In Hal sbury’s Laws of England, (4th Edn.),
Vol .1, para 55, p.61; Reissue, Vol.1(1l), para 68, pp.1l14-
15, it has been stated:

"Where the jurisdiction of a tribunal is

dependent on the existence of a particul ar

state of affairs, that state of affairs nmay be

described as prelimnary to, or collateral to the

nmerits of the issue. If, at the inception of an

inquiry by an inferior tribunal, a challenge is

nmade to its jurisdiction, the tribunal has to

make up its mnd whether to act or not and

can give a ruling on the prelinminary or

collateral issue; but that ruling is not

concl usi ve".

23. The existence of a jurisdictional fact is thus a
sine qua non or condition precedent to the assunption of
jurisdiction by a Court or Tribunal

JURI SDI CTI ONAL FACT AND ADJUDI CATORY FACT

24, But there is distinction between "jurisdictiona
fact’ and 'adjudicatory fact’ which cannot be ignored. An
"adjudicatory fact’ is a 'fact in issue’ and can be

determ ned by a Court, Tribunal or Authority on 'nerits’,

on the basis of evidence adduced by the parties. It is no
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doubt true that it is very difficult to distinguish
"jurisdictional fact’ and 'fact in issue’ or 'adjudicatory
fact’. Nonethel ess the difference between the two cannot
be overl ooked.

25. In Hal sbury’s Laws of England, (4th Edn.),
Vol .1, para 55, p.61; Reissue, Vol.1(1), para 68, pp.1l14-
15, it is stated:

"There is often great difficulty in

determ ning whether a matter is collateral to

the merits or goes to the nerits. The

distinction may still be inmportant; for an

erroneous decision on the merits of the case

wi | | be uni npeachabl e unl'ess an error of lawis

apparent on the face of the record of the

determ nation or unlessa right of appeal lies

to a court in respect of the natter alleged to

have been erroneously determ ned. An error of

| aw or fact on an issue collateral to the nerits

may be i npugned on _an application for an

order of ‘certiorari to quash the decision or in

any other-appropriate formof proceedings,

i ncluding indirect or collateral proceedings.

Affidavit evidence is-adm ssible on a disputed

i ssue of jurisdictional fact, although the

superior courts are reluctant to nake an

i ndependent determ nation of an issue of fact

on which there was a conflict of evidence

before the inferior tribunal or which has been

found by an inspector after a local inquiry".

26. In R v. Ful ham Rent Tribunal, (1950) 2 All ER
211, it was held that the question whether prem umfor
renewal of tenancy was or was not paid was a

jurisdictional fact and, therefore, was held to be a

condi tion precedent for the lawful exercise of jurisdiction
by a Rent Tribunal. In Brittain v. Kinnaird, (1819) 1 B&B
432, however, the factumas to possession of a "boat’ wth
gunpowder on board was held to be a part of the offence
charged and thus a finding of fact or adjudicatory fact. It
was stated: "The |ogical basis for discrimnating

bet ween t hese cases and other falling on opposite

sides of the line, is not easily discernible".

(enphasi s suppl i ed)

27. Li kewi se, the fact whether the petitioner was
an "adult’ in adoption proceedings was not held to be a
"jurisdictional’ fact (Eversole v. Smith, 159 SW2nd 35).
28. In Jagdi sh Prasad v. Ganga Prasad, 1959
Supp (1) SCR 733, the questin was whether the landl ord

was entitled to enhancenent of rent. Under the Act, he

was not entitled to such rent unless a ’'new construction’
had been nmade after June 30, 1946. It was held by this
Court that the question whether construction was new or

not was a 'jurisdictional fact’ and if the court wongly
deci ded the said fact and thereby conferred jurisdiction
not vested in it, the High Court could interfere with the
order. The Court stated that "once it had the power it
coul d determ ne whether the question of the date of
construction was rightly or wongly deci ded". [See al so
Arun Kumar v. Union of India, (2007) 1 SCC 732].

29. But, in Roshanlal v. Ishwardas, (1962) 2 SCR
947, this Court held that the Rent Controller had
jurisdiction to fix standard rent for new construction

nmade after March 24, 1947. The question was as to when

the construction was nade. The Rent Controller recorded

a finding of fact that the construction was put up after
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March 24, 1947. The finding was confirmed by the
District Judge. But the High Court interfered in revision
30. Setting aside the decision of the H gh Court,
this Court stated:
"It is clear fromthe orders of the Rent
Controller and of the District Judge in appea
that the question whether the second fl oor was
new y constructed or not was really a question
of fact, though undoubtedly a jurisdictiona
fact on which depended the power of the Rent
Controller to take action under s. 7A. If the
Rent Controller had wongly decided the fact
and assuned jurisdiction where he had none,
the matter woul d be open to reconsideration in
revi sion. The Hi gh Court did not, however, go
into the evidence, nor didit say that the
finding was not justified by the evidence on
record. The High Court referred nmerely to
certain subm ssions made on behal f  of the
I andl ord ‘and t hen expressed the opinion that
what was done to the second floor was nere
i mprovenment and not a new construction. W
think that the Hi gh Court was in error in
interfering with the finding of fact by the
Rent Controller and the District Judge, in
support of which finding there was cl ear
and abundant evi dence whi ch had been
careful |y consi dered and accepted by both
the Rent Controller ‘and the District Judge".
(enphasi s suppli ed)
31. It is thus clear that for assunption of
jurisdiction by a Court or a Tribunal, existence of
jurisdictional fact is a condition precedent. But once
such jurisdictional fact is found to exist, the Court or
Tri bunal has power to decide adjudicatory facts or facts
in issue.
32. As already seen earlier, in the case on hand
the appel |l ant Conpany was having ' paid up share
capital’ of more than Rs. one crore, not only when the
noti ce was i ssued and tenancy was deterni ned but al so
when the suit for possession was instituted. \Wat was
stated was that a resolution was passed by the Board of
Directors to reduce 'paid up share capital’ fromRs. 8.20
crores to Rs.41 lakhs (less than Rs.1 crore). But it was
not approved by BIFR The Snall Cause Court- considered
this aspect and stated;
"The reasons are that the above suit is
filed on 4.4.2001. \Wereas undi sputed
docunent Ex.B. annual report of the
Def endant Conpany shows that on 30.9.1999
the paid up shares capital of the Defendant
Conpany was nore than Rs.1 crore. If the
Def endant s have noved BI FR by reference of
1997, by that time the Defendant ought to
have received favourabl e orders reducing the
pai d-up capital of the Defendants to | ess than
Rs. one crore. But no such evidence is
produced by the Defendants to rebut the
annual report Ex.B of the Defendants show ng
paid up capital of nmore than Rs.8 crores as on
30.9.1999. There is nothing before the court to
show that the paid up share capital of the
Def endants i s brought down to Rs.41 |acs as
per para 1.3(1) of the revised rehabilitation
proposal in BIFR case No.74/1999 (Ex.4). The
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advocate for Defendants has not pointed out
any order to show that the said proposal is
accept ed.

In the absence of such order of the
appropriate court or authority accepting
the proposal Ex.1 to reduce share capita

to less than 1 crore rupees, | amunable to
accept the case of the Defendants that the
sai d share capital of the Defendant

Conpany is reduced to less than Rs. 1

crore". (enphasi s suppli ed)
33. The High Court also dealt with this aspect and
concl uded;

"It is not in dispute between the parties
that the tenancy of the petitioners was
term nated with effect from 31. 3.2001 and on
that day the paid up share capital of the
petitioners/ Conpany was nore-than Rupees
one crore, no fault can be found with tria
Court taking cognizance of the eviction
proceedi ngs initiated agai nst the petitioners,
as the trial Court definitely had jurisdiction to
entertain such proceedings, considering the
provi sions of |aw conprised under Section
3(1)(b) of the said Act, as rightly submitted by
the | earned advocate for the respondents. The
cl ause (b) of Section 3(1) of the said Act clearly
provi des that "the said Act shall not apply to
any prenmises |let or sub-let to banks, or any
Public Sector Undertaking or any Corporation
establ i shed by or under any Central or State
Act, or foreign m ssions, internationa
agenci es, nultinational conpanies, and private
l[imted conpanies and public limted
conpani es having a paid up share capital of
rupees one crore or nore". Undisputedly, the
petitioner/Conpany is a Public Limted
Conpany having share capital of nore
than Rupees one crore".

(‘emphasi s suppl i-ed)

34. Al'l the Courts were, therefore, in our
consi dered opinion, right in holding that the provisions of
the Rent Act were not applicable to the present case.

SUBSEQUENT EVENTS

35. The | earned counsel for the tenant then
submitted that it was obligatory on the courts bel ow

i ncluding the H gh Court to take into consideration
subsequent events. |In support of the subm ssion, our
attention has been invited by the counsel to a |eading
decision of this Court in Pasupul eti Venkateswarlu v.

Mot or & General Traders, (1975) 1 SCC 770. |In that case,
the plaintiff filed a suit for possession on the ground of
personal requirenment for starting business. A decree for
possessi on was passed in his favour which was

confirmed by the Appellate Court. At the stage of
Revi si on, however, due to subsequent event of acquisition
of non-residential building by the plaintiff-landlord, an
application for anendnent was made by the def endant-
tenant. The Hi gh Court allowed the anendnent. The
plaintiff challenged the said order by approaching this
Court. It was contended that the H gh Court commtted
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an error in taking cognizance of subsequent event which

was ' disastrous’. This Court, however, held that the High
Court had not committed any illegality in doing so.
36. Referring to | eading cases on the point,

Krishna lyer, J. stated;

"We feel the subm ssions devoid of
substance. First about the jurisdiction and
propriety vis-‘-vis circunmstances which cone
i nto bei ng subsequent to the comencenent
of the proceedings. It is basic to our
processual jurisprudence that the right to
relief must be judged to exist as on the date a
suit or institutes the legal proceeding. Equally
clear is the principle that procedure is the
handrmai d and not the nmistress of the judicia
process. |If a fact, arising after the |lis has cone
to court and has a fundanmental inpact on the
right to relief or the manner of nmoulding it, is
brought diligently to the notice of the tribunal
it cannot blink at it or be blind to events which
stultify or render inept the decretal renedy.
Equity justifies bending the rules of procedure,
where no specific provision or fairplay is not
violated, with a view to pronote substantia
justice\027subj ect, of ‘course, to the absence of
other disentitling factors or just
circunst ances. Nor can we contenpl ate any
[imtation on this power to take note of
updated facts to confine it to the trial Court. If
the litigation pends, the power exits, absent
ot her special circunstances repelling resort to
that course in law or justice. Rulings-on this
point are |egion, even as situations for
applications of this equitable rule are nyriad.
We affirmthe proposition that for making the
right or remedy clained by the party just and
nmeani ngful as also legally and factually in
accord with the current realities, the Court
can, and in nmany cases nust, take
cauti ous cogni zance of events and
devel opnent s subsequent to the institution
of the proceedi ng provided the rul es of
fairness to both sides are scrupul ously
obeyed. " (enphasi s suppl i-ed)

37. In our judgnent, the lawis fairly settled. The
basic rule is that the rights of the parties should be

determi ned on the basis of the date of institution of the

suit. Thus, if the plaintiff has no cause of action on the
date of the filing of the suit, ordinarily, he will -not be

all owed to take advantage of the cause of action arising
subsequent to the filing of the suit. Conversely, no relief
will normally be denied to the plaintiff by reason of any
subsequent event if at the date of the institution of the

suit, he has a substantive right to claimsuch relief.

38. In the instant case, in our opinion, the courts
bel ow were right in holding that the date on which

tenancy was determined, the right in favour of the

| andl ord got accrued. Such right could not have been set

at naught by the tenant by unilateral act by passing a
resolution to reduce 'paid up share capital’ of the

Conmpany.

39. In this regard, it may be profitable to refer to a
decision of this Court in Gajanan Dattatraya v. Sherbanu
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Hosang Patel & Ors., (1975) 2 SCC 668. |In Gjanan, the
Court was call ed upon to consider clause (e) of Section
13(1) of the Bonbay Rents, Hotel and Lodgi ng House
Rates Control Act, 1947 which read thus;

13(1)(e). That the tenant has, since the
com ng into operation of this Act,
unl awful ly sublet, or after the date of
conmencenent of the Bonbay Rents, Hote
and Lodgi ng House Rates Contro
(Amendrment) Act, 1943, unlawfully given on
licence, the whole or part of the premn ses or
assigned or transferred in any other manner
his interest therein.

(enphasi s suppli ed)

40. The tenant took on | ease the prem ses on
January 1, 1960. He, however, sublet a part of the
prem ses in August, 1965. The landlord issued a notice
on April 1, 1967 and term nated the tenancy. The tenant
deni ed t hat there was unl awful sub-letting of a part of
the premises. It was further subnmitted that in any case
the so-call ed sub-tenant vacated the prenises on Apri

14, 1967 i.e. before the suit was instituted by the

| andl ord and hence, ‘cause of action did not survive. It
was contended on behal f of the tenant that Section
13(1) (e) used the expression "has sub-let", i.e. the

present perfect tense which contenpl ated the event
connected in sone way with the present tine. Since the
sub-tenant had al ready vacated and left the prem ses, at
the nmost it could be said that the tenant 'had sub-let’
the premi ses but it was not a ground for eviction under
the Act and hence no decree coul d have been passed.
Rel i ance was al so placed on an earlier decision of this
Court in CGoppulal v. Thakurji Shriji Shriji Dwarkadheshji,
(1969) 3 SCR 989 : (1969) 1 SCC 792.

41. Negati vi ng the contention, upholding the
decree of eviction and distinguishing Goppulal, this Court
sai d;

"The provisions of the Bonbay Rents,

Hot el and Lodgi ng House Rates Control Act,

1947 indicate that a tenant is disentitled to
any protection under the Act if he is w thin the
m schi ef of the provisions of Section 13(1)(e),
nanely, that he has sublet. The |anguage is
that if the tenant has sublet, the protection
ceases. To accede to the contention of the
appel  ant woul d mean that a tenant woul d not

be within the m schief of unlawful subletting if
after the landlord gives a notice termnating
the tenancy on the ground of unlawfu

subl etting the sub-tenant vacates. The

[andlord will not be able to get any relief
agai nst the tenant in spite of unlawfu
subletting. In that way the tenant can foil the

attenpt of landlord to obtain possession of the
prem ses on the ground of subletting every
time by getting the sub-tenant to vacate the
prem ses. The tenant’s liability to eviction
ari ses once the fact of unlawful subletting
is proved. At the date of the notice, if it is
proved that there was unl awful subletting,
the tenant is liable to be evicted"
(enphasi s suppli ed)
42. The Court approved the view taken by the Hi gh
Court of Gujarat in Maganl al Narandas Thakkar v. Arjan
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Bhanji Kanbi, (1969) 10 Guj LR 837. In Maganlal, the

H gh Court of Cujarat had an occasion to consider a pari

mat eri a provision under the Saurashtra Rent Contro
Act, 19517.

43. A simlar argunment was advanced before the

Court. However, considering the schene of the Act,
Court refuted the contention. The Division Bench
observed

"So far as the first point is concerned, M.
Desai laid great stress, and relied very heavily,
on the grammati cal meani ng of the words ’has
sub-let’. H's argunment is that the neani ng of
the words ' has sub-let’ include the el ement

that the subletting nmust be continuing on the
date when the plaintiff filed his suit. He stated,
and there is no dispute onthe point, that the
words ' has sub-let’ do not use of the verb ’sub-
let’” inthe present perfect tense. He referred to
page 61 of the Handbook of English G amar

by R W' Zandvoort. |n paragraph 140 of this

Book it is stated that when a verb is used in
present perfect tense, it denotes "a conpleted
past action connected; through its result, with
the present nmonment”. The argunent of M.

Desai was that the /subletting which started
sonetine after 1951, that is after the Act cane
into operation, nust be connected w th the
present nonent through its result; and his
argunent was that once the sub-tenancy was
created, it must be connected with the present
nonent-the date of filing the suit-by its result
by the sub-tenant continuing in possession of
the premises upto that date. M. Desai thus
urged before us that unless a sub-tenant were

in possession of the property sublet on the

date of the suit it cannot be said that the
tenant 'has sub-let’ the prem ses, even though

a sub-tenancy was in fact created by the

tenant. In our opinion if this interpretation
were to be accepted, the result would be that a
tenant can with impunity put sone other

person in possession of the prem ses as a sub-
tenant and avoid an order for delivery of
possessi on agai nst himby seeing to it that the
sub-tenant departs fromthe property before

the plaintiff files a suit. Having regard to the
schene of the Rent Control Act, particularly

the schene of Sections 12 and 13 of the Act

and the context in which the words ' has sub-

let’ are used, it appears to us that that is not
the way in which the neaning of the words

"has sub-let’ should be gathered. If the Rent
Control Act were not in force and the parties
were left to their ordinary rights under the
Transfer of Property Act, the landlord will have
a vested right to recover possession in himas
soon as he term nates the tenancy of the

tenant in the manner provided in the Transfer

of Property Act. After termi nating the tenancy
he can imedi ately call upon the tenant to

hand over possession to him By enacting

Section 12 of the Rent Control Act, the
landlord’ s right to term nate the tenancy is not
af fected, but the enforcenent of his right to
recover possession immediately thereafter from

t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 17

the tenant is affected. The provisions of
Section 12 prevent a landlord fromrecovering
possession of the property froma tenant even
after a lawful term nation of his tenancy,
provided the tenant fulfils the conditions
mentioned in Section 12. Section 12 does not
take away the right of the landlord to recover
possessi on of the prem ses but nerely

post pones the enforcenment of this right of the
l andl ord so long as the tenant fulfils the
conditions laid down in that section. Having
put this inpedinent in the enforcenent of the
ri ght of possession of the landlord or in other
words, having clothed the tenant with an

i munity from di spossession, ‘the Legislature
proceeds in Section 13 to lay down those
conditions on the fulfillnment of which the

l andl ord is entitled to recover possession of the
prem ses fromthe tenant. Section 13,

therefore, provides for those contingencies on
proof of whichthe tenant loses the immunity
from di spossessi on under Section 12. Sone

di scussion took place on the question whet her
the tenant has a right of possession or whether
he has nerely an i mmunity from being

di spossessed. Wether it be called an

i munity from di spossession or whether it be
call ed a personal right of possession, the fact
remai ns that by Section 13, the Legislature

has provi ded for dispossession of tenant,
despite provisions of Section 12, if the Court is
sati sfied that any one of the grounds

mentioned in Section 13 does exist. One of

such grounds is the subletting of the preni ses
or a part thereof by the tenant. In view of this
schenme of the provisions in Sections 12 and 13
of the Act, it is necessary for us to construe
the neaning of the words 'has sub-let’ keeping
in mnd that the verb "sub-let’ is used in the
present perfect tense. First, it nust be a
conpl eted past action, that is the subletting
must be conpleted. A subletting is conplete as
soon as the sub-tenant is put in possession of
the premi ses given to himon subl ease. Now,
this conpleted act of subletting nust have a
result. What would be that result in the
context of Sections 12 and 13 of the Act? The
result of subletting would be removal of the

i npediment in the way of the landlord to
recover possession of the premi ses. In other
words, the result of subletting would be to take
away that personal right of possession which
the tenant enjoyed under the provisions of the
Rent Act. Now, this result nust be connected
with the present nonent. The present nonent

will be the nmoment when the suit is filed. How
is this result connected with the filing of the
suit? The answer is quite obvious. It is this
renoval of the inpedinent in the way of the

| andl ord’ s recovery of possession which

i nduces himto go forthwith to the Court and
file a suit for possession. Therefore, the words
"has sub-let’ nmean that a sub-letting has taken
pl ace and as a result of that subletting the

i npediment in the way of the landlord to
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recover possession has been renoved, thus,
i nducing himto go to Court and ask for
recovery of possession. It is the result of the
conpleted act, i.e. the renmoval of the
i rpedi ment in his way, which permts the
landl ord to go to the Court and ask for a
decree for possession. It is not necessary,
therefore, that subletting nmust continue
enough if the preni ses have been sub-1et
sonetine after the coming into operation of
the Act. The provisions of Section 15 of the
Saurashtra Rent Control Act nake subletting
unl awful . Therefore, any subletting by the
tenant after the Act came into operation
i mredi ately renoves the inpediment in the
way of the landlord to recover possession and
entitles himimediately to go to the Court
and ask for recovery of possession. In order to
convey 't he correct meaning of the words ’'has
sub-let’ it is not necessary to show that the
subl etting was in existence on the date of suit.
It is enough that the subletting has taken
pl ace sonetime after the Act cane into
operation; it does not matter that the
subl etting came to /an end before the
| andl ord gave notice or before the |andlord
filed a suit".

(enphasi s suppli ed)

44. In our opinion, the ratio laid dow in the above
cases applies to the present case as well.~ Admttedly, on
the date the tenancy was term nated, the tenant (Public

Li mted Conpany) was having a paid up share capital of
rupees nore than one crore. Under clause (b) of Section
3(1) of the Act, therefore, the provisions of the Act were
not applicable to the suit-premses. It is true that a
resol uti on was passed by the Conpany to reduce the

paid up share capital to | ess than rupees one crore, but
the said resolution was never approved by BlIFR But

even otherwi se, once it is proved that the tenancy was
legally term nated and the Act would not apply to-such
prem ses, a unilateral act of tenant woul d not take away
the accrued right in favour of the Iandlord. Unless
conpel l ed, a Court of Law would not interpret a provision
which woul d frustrate the legislative intent and prinary
obj ect underlying such provision. W, therefore, see no
infirmty in the conclusions arrived at by the courts

bel ow.

EQUI TABLE CONSI DERATI ONS

45, The | earned counsel for the respondent-
landlord is also right in subnmtting that the appellant-
tenant does not deserve equitable relief under Article 136
of the Constitution. The tenant has not paid

"rent’ /' mesne profits’ since nore than ten years. Even
after approaching this Court, it had nmade part paynent
pursuant to interimorder made in April, 2005. But

not hi ng was pai d/ deposited thereafter even though two
years have passed. These facts have not been di sputed by
the appellant. W are, therefore, of the view that even on
that ground, the appellant-tenant cannot ask for

di scretionary and equitable relief and we are not inclined
to grant such relief.

46. For the foregoi ng reasons, the appeal deserves
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to be dismssed and is,

accordi ngly,

di sm ssed with costs.




