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PETI TI ONER
KRI SHNA KUVAR

Vs.

RESPONDENT:
Dl VI SI ONAL ASSI STANT ELECTRI CAL ENG NEERCENTRAL RAI LWAY AND

DATE OF JUDGVENT17/07/1979

BENCH
CHANDRACHUD, Y. V. ((CJ)
BENCH

CHANDRACHUD, Y. V. ((CJ)
FAZALALI, SYED MURTAZA
VENKATARAM AH, E.S. (J)

Cl TATI ON
1979 Al R 1912 1979 SCR (1) 50
1979 SCC_ (4) 289

ACT:

Constitution of° India, 1950, Article 311(1)-Power to
renove an enployee rests only with the person who appoi nted
himA delegate’s status is not enhanced to that of the
del egator by virtue of delegation of power -of appointnent-
Date of appoi ntnent is the starting point when the
constitutional guarantee under Art. 311(1) becones avail abl e
to the person holding a civil post.

HEADNOTE

The appell ant who was appointed as a Train Lighting
I nspector, Nagpur on July 11, 1974 by the Chief Electrica
Engi neer was renpoved from service by respondent No. 1; the
Di vi si onal Assistant Engi neer, Central Railway Nagpur by his
order August 31, 1976. The Wit Petition filed by the
appel lant in the Bonbay H gh Court chall enging the order of
renoval was dismssed summarily by a Division Bench of that
Court.

Al'l ow ng the appeal by special |eave, the Court
N

HELD: 1. The order of rempval is in patent violation of
the provisions of Article 311(1) of the Constitution. [53C

2. Art. 311(1) of the Constitution provides that no
person who is a nenber of a civil service of the Union or an
all India service or a civil service of a State or holds a
civil post wunder the Union or a State shall be dism ssed or
renoved by an authority subordinate to that by which he was
appoi nted. [52A]

3. Wiether or not an authority is subordinate in rank
to another has to be determned with reference to the state
of affairs existing on the date of appointrment. It is at
that point of tinme that the constitutional guarantee under
Art. 311(1) becones available to the person holding, for
exanple, a civil post wunder the Union Governnment that he
shal |l not be renoved or disnissed by an authority
subordinate to that which appointed him [52 F-Q

4. Delegation of the power to mnmke a particular
appoi nt nent does not enhance or inprove the hierarchica
status of the delegate. An officer subordinate to another
wi Il not becone his equal in rank by reason of his conming to
possess sone of the powers of that another. [53 A-B]
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The Divisional Assistant Electrical Engineer in the
i nstant case does not cease to be subordinate in rank to the
Chief Electrical Engineer nmerely because the latter’s power
to nake appointnents to certain posts has been del egated to
him the subsequent aut hori sation made in favour of
respondent, in regard to making appointnents to the post
held by the appellant cannot confer wupon respondent 1 the
power to renmbve him On the date of the
51
appellant’s appointnent as a Train Lighting I|nspector,
respondent 1 had no power to make that appointment. He
cannot have, therefore, the power to remove him [52H, 53 A-
Bl

JUDGVENT:

CIVI'L APPELLATE JURI SDICTION:. Cvil Appeal No. 755 of
1978.

Appeal by Special Leave fromthe Order dated 21-10-1976
of the Bonbay H gh Court~ (Nagpur ~Bench) in S.CA No.
4260/ 76.

R K. Garg, Edward Faleire, V.J. Francis and D.K. Garg
for the Appell ant.

R P. Bhat and /G rish Chandra for the Respondents.

The Judgrment of the Court was delivered by

CHANDRACHUD, C.J. The appellant, Krishna Kumar, was
appoi nted on May 30, 1966 as an Apprentice Mechanic
(Electrical) after sel ection by the Rail way Servi ce
Conmi ssion and on the conpletion of his training period, he
was appointed as a Train Examiner (Electrical). On July 11
1974 he was appointed as a Train Lighting |nspector, Nagpur
under an order passed by the Chief Electrical Engineer. That
the order of appointment was made by the CEE is
undi sputed and indeed there can be no controversy over it.
The list of officer declared to be heads of departnents
shows that Chief Electrical Engineers are heads of their
departnments. By an order dated August 31, 1976, the
appel l ant was renoved from service by respondent 1, the
Di vi si onal Assistant Engi neer, Central Railway, Nagpur

The appel |l ant thereupon filed a Wit Petition (No. 4260
of 1976) in the Bonbay Hi gh Court to challenge the order of
renoval . A Division Bench of the Nagpur Bench of the High
Court dismissed the Wit Petition summarily on Cctober 21
1976. Being aggrieved by that order the appellant has filed
this appeal by special |eave.

The Special Leave Petition came up before this Court on
February 22, 1978 when a Bench consisting of Justice V.R
Krishna Iyer and Justice Jaswant Singh adjourned the
petition for four weeks in order to enable the respondents
to file an affidavit stating as to (i) who appointed the
petitioner, with special reference to the designation of the
Oficer who made the order of appointment and (ii) who
renoved the petitioner fromservice, with special reference
to the designation of that Oficer. Pursuant to that
direction, two affidavits were filed by Shri S.P. Sarathy,
Di vi sional Assistant Electrical Engineer, Central Railway,
Nagpur. The petitioner filed his rejoinder affidavit on
February 20, 1978. On a consideration of these affidavits

the Court on April 3, 1978 granted special |eave to the
appellant to file this appeal
52

Article 311 (1) of the Constitution provides that no
person who is a nmenber of a civil service of the Union or an
all-India service or a civil service of a State or holds a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

civil post under the Union or a State shall be dism ssed or
renoved by an authority subordinate to that by which he was
appoi nted. The sinple question for determnation is whether

as alleged by the appellant, he was renmpved from service by
an authority subordinate to that which had appointed him
The relevant facts are but these and these only: The
appel l ant was appointed as a Train Lighting | nspector under
an order issued by the Chief El ectrical Engineer and was
renmoved from service under an order passed by the Divisiona

Assistant Electrical Engineer, Central Railway, Nagpur. The
narrow question, therefore, for consideration is whether the
Di vi sional Assistant Electrical Engineer is subordinate in
rank to the Chief Electrical Engineer. None of the
affidavits filed by Shri’ Sarathy, who passed the order of
renoval says that the post of Di vi sional Assi stant
El ectrical Engineer is equivalent to that of the Chief
El ectrical Engineer in the official hierarchy. That the
fornmer is not higher in rank ‘than the latter is self-
evident. I'n the circunstances,” it seens clear that the
appel | ant. was renoved from service by an authority which is
subordinate inrank to that by which he was appoi nted.

In defence of the legality of the order of renoval,
counsel for the respondents relies on paragraph 2 of
respondent 1's affidavit, dated January 7, 1978, wherein he
has stated that the power to nake appointnments to the post
of the Train Lighting Inspector was delegated to certain
ot her officers including the Divisional Assistant Electrica
Engineer. It is urged that since the Div. ‘Asstt. Elect.
Engi neer has been given the power to nake appointnents to
the post of the Train Lighting I'nspector, he would have the
power to renove any person fromthat post. W cannot accept
this contention. Whether or not an authority is subordinate
inrank to another has to be determned with reference to
the state of affairs existing on the date of appointnent. It
is at that point of tine that the constitutional guarantee
under Art. 311 (1) becones available to the person holding,
for exanple, a civil post under the Union Governnment that he
shal | not be renoved or disnissed by an ‘authority
subordinate to that which appointed him The  subsequent
aut hori zation made in favour of respondent -1 in regard to
maki ng appointnments to the post held by the appellant cannot
confer upon respondent 1 the power to remove him On'the
date of the appellant’s appointnent as a Train Lighting
| nspector, respondent 1 had no power to mmke that
appoi ntnent. He cannot have, therefore, the power to renove
hi m
53

Besi des, del egation of the power to make a particul ar
appoi nt nent does not enhance or inprove the hierarchica
status of the delegate. An Oficer subordinate to another
wi Il not becone his equal in rank by reason of his‘conmng to
possess sone of the powers of that another. The Divisiona
Engi neer, in other words, does not cease to be subordinate
inrank to the Chief Electrical Engineer merely because the
latter’s power to nmake appointnments to certain posts has
been del egated to him

Since the appel l ant was appointed by the Chief
El ectrical Engineer and has been renoved from service by an
order passed by respondent 1 who, at any rate, was
subordinate in rank to the Chief Electrical Engineer on the
date of appellant’s appointnent, it nust be held the
respondent 1 had no power to renove the appellant from
service. The order of renoval is in patent violation of the
provisions of Article 311 (1) of the Constitution

For these reasons we allow the appeal, set aside the
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order passed by the H gh Court and hold that the order dated
August 31, 1976 passed by respondent 1 renoving the
appel l ant from service is wunconstitutional and, therefore,
of no effect. The appellant nust accordingly be deened to
continue in service until, if so advised, the governnent
takes appropriate steps to bring his service to an end.
Respondents will pay the costs of the appeal to the
appel | ant .
V. D. K. Appeal al | owed.
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