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ACT:

Army Act, 46 of 1950, ss. 125, 126, 164 and 165-First
Informati on Report of offences by Arny Oficer and others
nade to civil police-Police i nspect or t aki ng sone
prelimnary steps then stopping investigation at the request
of Arny authorities-Area Comrander  immedi ately  appointing
Court of Inquiry to investigate-After trial by Court Mrtia
accused convicted of of fences under ss. 304 and 149 |.P.C -
VWhet her Court Martial or ordinary crimmnal court had
jurisdiction to try the case.-Wen Rules 3 and 5 of ~ Rul es
franed under s. 549 Cr. P.C. applicable.-If reasons required
to be given by GO C while deciding petition under s: 164
and by the Central Governnent while deciding appea
under S. 165-Arny Rules, 1954, ss. 50(2) and 121(4)-Wen
attracted

HEADNOTE
The petitioner, a Second Lieutenant in the armnmy, was
involved in a quarrel between two groups of soldiers  on
Septenber 1, 1965 which led to an altercation and the
stabbing and death of a soldier. On Septenmber 2, 1965, the
matter was reported to the Cvil Police at the local police
station. The I nspector o.f Police inspected the place: of
occurrence on the sane day, seized certain exhibits produced
by an Arnmy Oficer, held an inquest on the dead body of the
deceased soldier and sent it for postnortem exam nation
through a police constable. Later on the same day, he
stopped further investigation as the Arny Oficer incharge
wanted the case to be handled by the Mlitary authorities.
On Septenber 2, 1965, a Court of |Inquiry under the
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provisions of Ch. VI of the Arny Rules was ordered by the
Conmander for the area. After the Court of Inquiry had
concluded its proceedings, a Court Martial was constituted
by an order dated August 11. 1966, by the General O ficer
Conmanding for the area to try the petitioner and other
accused persons. The Court-Martial cane to the finding that
the petitioner was guilty of cul pabl e hom ci de not anmpunting
to nurder, and that he was a nenber of an unlawful assenbly;
it sentenced him to cashiering and six years rigorous
i mprisonnent. The petitioner filed a petition under section
164 of the Army Act, but this was dismssed by the
confirmng authority and the finding and sentence of the
Court Material was confirned. The petitioner’s appeal under
section 165 of the Arny Act to the Central Governnment was
al so di smi ssed

In the present petition under Article 32 of t he
Constitution, the petitioner sought a wit of certiorari to
guash the pr oceedi ngs of the Court-MrtialL It was
contended on his behalf (i) that the Court Mrtial had no
jurisdiction to-try and convict himof offences wunder ss.
304 "and 149 |.P.C. having regard to the nmandat ory
provi sions of s. 125 of the Arnmy Act and having also regard
to the fact that the Arnmy Oficer incharge had in the first
i nstance deci ded to hand over the. matter for investigation
to the Civil Police; (ii) that no notice was given by the
Commanding O ficer to the Magi strate under Rule 5 of the
Rul es franed by the Central Governnent under s. 549 of the
Crimnal Procedure Code, that the petitioner should be tried
by a Court-Martial; the Crimnal Court al one
178
therefore had jurisdiction under Rule 3 to try the
petitioner for the offence charged; (iii) that even if the
Court-Martial had jurisdiction, it could not give a finding
of guilt against the petitioner with regard to cul pable
hom cide not amounting to nmurder unless the charge was
altered and amended in accordance with sub-rule 2 of Rule 50
of the Arny Rules, 1954; the procedure contenplated by Rule
121(4) 'of the Arny Rules was not followed by the Court-
Martial and its finding nust therefore be held 'to be
defective; and (iv) that the orders of the Chief of the Arny
Staff confirm ng the proceedings of the Court-Mrtial under
s. 164 of the Arnmy Act and of the Central Governnent
di sm ssing the petitioners appeal under s. 165 were _.illegal
since no reasons had been given in support of the decisions
contained in them
HELD: Dismissing the petition

(i) Merely because the First Information Report was
lodged with the civil police on Septenmber (2 and the
I nspector of Police inspected the place of " occurrence,
seized certain exhibits and held an inquest on the body of
the deceased, it could not reasonably be said that ‘there was
a decision of the conpetent nmilitary authority under 's. 125
of the Arny Act to hand over the inquiry to the crimna
court. On the other hand the action of the General O ficer
Conmandi ng the area, who was the conpetent authority under
s. 125 constituting the Court of Inquiry on Septenber 2,
1965 indicates that there was a decision taken under s. 125
that the proceedi ngs should be instituted before the Court-
Martial. [184 H]

(ii) Rule 3 of the Rules framed by the Centra
Government under s. 549 Crimnal P.C. only applies to a case
where the police has conpleted the investigation and the
accused i s brought before the Mgistrate after subm ssion of
a charage-sheet. The provisions of Rule 3 cannot be invoked
in the present case where the police had nerely started
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i nvestigation against a person subject to mlitary law. The
situation contenplated by Rule 5 had not arisen and the
requi renents of that rule were not attracted. Furt her nor e,
Regul ati on 527 of the Defence Services Regulations itself
provides that in cases of wunnatural death, information
shoul d be given under s. 174 Crimnal Procedure Code to the
civil authorities. The action of the Arny Oficer in
sendi ng information to the civil police was nerely in
accordance with the provisions of this particul ar
Regul ation. [187 D

(iii) There Was no necessity for amending the charge by
the Court Martial under Rule 50(2) because that sub-rule
only relates to an alteration of charge before the
exam nation of wtnesses. The Court Mrtial had also not
contravened the provisions of Rule 121(4) because that sub-
rule was not attracted in_  the present case. On the
contrary, the finding of 'the Court-Martial was justified in
view of~ the |anguage of s. 139(6) of the Arny Act. [188 H

(iv) There is no express obligation inmposed by s. 164 or
by s. 165 of the Army Act on the confirmng authority or
upon the Central CGovernnent to give reasons in support of
its decision to confirmthe proceedings of the Court-
Martial . No ot her Section of the Act or any Rule had been
shown from which a necessary inplication could be drawn that
such a duty is cast upon the Central Governnent or upon the
confirming authority. Furthernore, there was no force in
the contention that there is any general principle or any
rule of natural justice that a statutory tribunal should
always and in every case give reasons in support of its
decision. [190 H, 192 A-B]
179

Rex. v. Northunberland Conpensation Appeal Tri bunal

[1952] 1 K. B. 338, considered.

JUDGVENT:
ORIG NAL JURI SDICTION: Wit Petition No. 118 of 1968.

Petition wunder Art. 32 of the Constitution of India
for enforcenment of the fundanental rights.
B. Datta, for the petitioner

C. K. Daphtary, Attorney-CGeneral, B.D. Sharma and R H
Dhebar, for respondents Nos. 1 to 5.
The Judgrment of the Court was delivered by

Ramaswam, J. In this case the petitioner has obtained
arule fromtiffs Court asking the respondents to show cause
why a wit in the nature of certiorari shoul d not be issued
under Art 32 of the Constitution for calling up and quashing
the proceedings before the General Court Martial No./ JAG
26/ 66- 67/ AA of 1965 fromthe Judge Advocate General /(Arny
branch), Army Headquarters whereby the petitioner was @ found
guilty of charges under s. 304 and s. 149 of the  |Indian
Penal Code and sentenced to a period of 6 years rigorous
i mpri sonnment and cashiering. Cause has been shown by the
Attorney-General on behalf of the Union of India and other
respondents to whomnotice of the rule was ordered to be
gi ven.

The petitioner was conmissioned in the Indian Arny
in February, 1964 and was posted as Second Lt. (E.C. -55461)
and was attached to 397 Engi neering Construction Equi pnent
Conpany in Decenber, 1964. |n August, 1965 the petitioner
was posted as a Quarter Master and was transferred to Madras
al ong with the Conpany. It appears that Wednesday,
Septenber 1, 1965 was to be cel ebrated as the Raising Day of
the Unit when Games and Sports, entertainnment and Bar a
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Khana (evening dinner) were to be arranged. In this
celebration, all officers and other ranks of the Unit had to
take sone part and a nunber of other Arny officers were to
be received and entertained on behalf of the Unit. At the
variety entertainment Punjabis and Garhwalis took part and
each party was given free one bottle of rum But it is
all eged that the Purbias were not given an opportunity to
put up their show and were not given free a bottle of rum
They were consequently aggrieved for this reason. The
variety entertainnment concluded at about 1900 hours at the
end of which rumwas issued to the jawans. The bara khana
was to comrence at 2000 hours. As there was a delay in the
assenbly of the nen at the dining hall, Maj. Agarwal sent
the petitioner to the lines to find out the cause for the
delay and to get the men quickly. The petitioner went to the
lines and it is alleged that the accused used filthy
| anguage while addressing the nen. Sone of the Purbias
i ncl uding the deceased Spr. Bi shwanath Singh protested

180

agai nst. the wuse of such | anguage. = Though the petitioner
expressed regret, the men were not satisfied. A few of the
Si kh jawans, including sone of the accused, sided with the
petitioner and there was a heated argunent between the two
groups on their way to the dining hall. " The bara khana was
served in two sittings. The petitioner did not join the
first sitting but joined the second sitting which consisted
of about 30 to 40 nmen. The quarrel which started between the

two groups earlier was continued inthe dining hall. The
lights went off for a few minutes and when the lights came
on, it was observed that a scuffle was going on in the

mddle of the hall between the petitioner and  other Sikh
jawans and the deceased. As the scuffle progressed, the
deceased was surrounded by petitioner No. 1 and the other
accused persons and the group noved towards the | service

count er. The 1lights went off for a second tinmne. In the
dar kness tabl es, benches and pl ates were hurled about. @ Mbst
of the nmen ran out of the dininghall. 1t is alleged that

accused No. 6 was seen stabbing with a knife Spr. Bi shwanath
Singh and the latter slunped to the ground. Accused 'No. 3
hit himwith a soot rake. When the lights came on after a
few minutes, the petitioner and the other accused were found
standing near the place where Spr. Bishwanath Singh  had
fallen. Consequently, Maj. Agarwal arrived at the scene and
took Spr. Bishwanath Singh to. the M room where he was
found dead by Maj. Koley, the Medical Officer. 1t appears
that on Septenber 2, 1965 at about 0400 hours the nmatter was
reported to the Civil Police by Second Lt. F.D.A ~ Jesudi an

A case under s. 302, Indian Penal Code was registered as
crime No. 726/1965 at Pallavaran Police Station, Madras.

Sri  Bashyam I nspector of Police reached the place of
occurrence at 0430 hours on the same date. He inspected the
dining hall and seized certain exhibits produced by Mj.
Agar wal . He also held inquest on the deadbody of ' Spr
Bi shwanath Singh and sent the dead-body for postnortem
exam nation to. the nortuary, Madras General Hospita

through Police Constable No. 1407, Ratnam He sent the
exhibits seized to the State Forensic Science Laboratory,
Madras for chenical examination. At 1330 hours on the sane
date Sri Bashyam stopped further investigations as Lt. Col.
Baj pai wanted the case to be handled by the Mlitary
authorities.

On Septenber 2, 1965, a Court of Enquiry_ under the
provisions of Ch. VI. of the Arnmy Rul es was ordered by the
Conmander, Msore and Keral a Sub-Area. After the Court of
Inquiry had concluded the proceedings, a Court Martial was
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constituted by an order, dated August 11, 1966 by Major-
CGeneral. S.J. Sathe, General Oficer Commanding, Madras,
Mysore and Kerala area to try the petitioner and other
accused persons. The Court Martial assenbled on August 18,
1966 and conducted its proceedi ngs on several subsequent
dates. In support of the case of the prosecu-
181
tion 30 witnesses were exam ned. At the Court Martial, the
def ended by an Advocate of the Madras Hi gh Court,
petitioner was Sri Natarajan and he was also as by
assi sted a friend of the accused Major T.B. Narayanan. At
the trial the Counsel for the petitioner cross-exam ned the
witnesses for the prosecution and after the prosecution
evi dence was concl uded, the petitioner said that he did not
intend to call any defence witnesses. The petitioner, how
ever, subnmitted a witten statenent. He was also put
various questions by the Court Martial to which he replied.
After the Counsel for the defence was heard and after the
Judge- Advocat e sunmed up the case, the Court Martial canme to
the finding that the petitioner was guilty of cul pable
hom ci de not anounting to nurder and that he was a nmenber of
an unlawful assenbly and the petitioner was sentenced to
cashiering and 6 years rigorous inprisonnent. Against the
decision of the Court  Martial the ©petitioner field a
petition under s. 164 of the Army Act but the petition was
di smssed by the confirming authority and the finding and
sentence by the Court Martial was confirmed so far as the
petitioner was concerned. The petitioner thereafter filed an
appeal under s. 165 of the “Arny Act to the Centra
Gover nment but the appeal was dism ssed.
The first question to be considered in this case is whether
the Court Martial had jurisdiction to try and convict the
petitioner of the offences under ss. 304 and 149, ' Indian
Penal Code. It was contended by M. Dutta on behalf of the
petitioner that the Court Martial had no jurisdiction having
regard to the nmandatory provisions-contained in s. /125 of
the Arnmy Act and having also regard to the fact that Mj.
Agarwal had, in the first instance, decided to hand over the
matter for investigations to the Cvil Police. I'n order to
test whether this argument is validit is necessary to
scrutini ze the provisions of the Arny Act in some
detail.Section 2 of the Arny Act, 1950 (Act 46 of 1950),
hereinafter called the "Arnmy Act’, describes the different
categories of arny personnel who are subject to the Arny
Act. Section 3 (ii) defines a "civil offence" to nean "an
offence which is triable by a criminal court”; s.. 3(vii)
defines a "court-martial" to mean "a court"” to mean "a court
of ordinary crimnal justice in any part of India other that
the state of Jammu and Kashmir" ; s. 3(xvii) defi nes
"of fence" to nmean "any act or om ssion punishabl e under this
act and includes a civil offence"; and s. 3 (xxv) -declares
that "all words and expressions used but not definedin this
Act and defined in the Indian Penal Code shall be deened to
have t he meani ngs assigned to themin that code." chapter is
"Offences". As we have already noticed, the word "offence"
is defined to nean not only any act or om ssion punishable
under the Arny Act, but also a
182
civil offence. Sections 34 to 68 define the offences
against the Act triable by court-martial and also indicate
the punishrments for the said offences. Section 69 states as
fol |l ows:
" 69. Subject to the provisions of
sect.ion 70, any person subject to this Act
who at any place in or beyond India comits
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any civil offence shall be deened to be guilty
of an offence against this Act and, if charged

therewith under this section, shall be liable
to be tried by a court-martial and, on
conviction, be punishable as follows, that
is to say,--

(a) if the offence is one which would be
puni shable under any lawin force in India
with death or with transportation, he shall be
liable to suffer any punishnent, other than
whi ppi ng, assigned for the offence, by the
aforesaid |aw and such | ess punishnent as is
in this Act nentioned; and

(b) in_any other case, he shall be
liable to suffer any punishnent, other than
whi ppi ng, assigned for the offence by the |aw
in force in India, or inprisonment for a term
which may extend to seven years, or such |ess
puni shrent as is.in this Act nentioned."
Section 70 provides:

"A person subject to this Act who
commts an offence of nurder against a person
not subject to mlitary, naval or air force
| aw, or of cul pable hom cide not ambunting to
nmurder agai nst such a person or of rape in
relation to such a person, shall not be deened
to be guilty of an offence against this Act
and ‘'shall not be tried by a court-martial,
unl ess he conmts any of the said offences--
(a) while on active service, or
(b) at any place outside India, or

(c) at a frontier post specified by the
Central Governnent by notification in this

behal f.
Expl anati on.--1n this section and in
section 69, "I ndi a" does not include the
State of Jamu and Kashmir. "
Shortly stated , wunder this Chapter there are three
categories of offences, nanmely, (1 ) offences comitted by a
person subject to the Act triable by a court-martial in

respect wher eof specific punishnents have been - assigned;
(2) civil offences committed by the said person at any pl ace
in or beyond India, but deened to

183
be of fences committed under the Act and, if-charged under s.
69 of the Act, triable by a court-martial; -and (3)

of fences of murder and cul pabl e homi cide not . amounting to
murder or rape committed by a person subject to the Act
agai nst a person not subject to the mlitary |aw Subj ect
to a few exceptions, they are not triable by court-marti al
but are triable only by ordinary crimnal courts. “The |ega
position therefore is that when an offence is for the first
time created by the Arnmy Act, such as those created by ss.
34, 35, 36, 37 etc., it would be exclusively triable by a
court-martial; but where a civil offence is also an offence
under the Act or deened to be an offence under the Act, both
an ordinary crimnal court as well as a court-nartial would
have jurisdiction to try the person committing the offence.
Such a situation is visualized and provision is made for
resol ving the conflict under ss. 125 and 126 of the Arny Act
whi ch state:

"125. VWhen a crimnal court and a
court-marti al have each jurisdiction in
respect of an offence, it shall be in the
di scretion of the officer conmandi ng the arnmny,
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arny corps, division or independent brigade in
which the accused person is serving or such
other officer as may be prescribed to decide
bef ore which court the proceedings shall be
instituted, and, if that officer decides that
they should be instituted before a court-
martial, to direct that the accused person
shal |l be detained in mlitary custody.

126. (1 ) Wen a crimnal court having
jurisdiction is of opinion that proceedings
shall be instituted before itself in respect
of any alleged offence, it may, by witten
notice, require the officer referred to in
section 125 at his option, either to deliver
over the offender to the nearest nmgistrate to
be proceeded agai nst according to law, or to
post pone _proceedings pending a reference to
the Central CGovernnent.

(2) In every such case the said officer
shall either ~deliver over the offender in
conpliance wth the -requisition or shal
forthwith “refer the question as to the court
bef ore which the proceedings are to be
instituted for the determnation of the
Central ~Governnent, whose order wupon such
reference shall be final."

Section 125 presupposes that in respect of an offence both a
crimnal court as well as a court-martial have each
concurrent jurisdiction. Such a situation can arise in a
case of an act or om ssion punishable both under  the Arny
Act aS well as under any lawin force in India. |t may al so
arise in the case of an offence deemed to be an  offence
under the Arny Act. Under the -schene of the two sections,
in the first instance, it is left to the

184

discretion of the officer mentioned ins. 125 to decide
bef ore which court the proceedi ngs shall be instituted, and,
if the officer decides that they should be instituted before
a court-martial, the accused person is to be detained in
mlitary custody; but if a criminal court is of opinion that
the said offence shall be tried before itself, it my issue
the requisite notice under s. 126 either to deliver over the
offender to the nearest magistrate or to postpone the
proceedi ngs pending a reference to the Central Governnent.
On receipt of the said requisition, the officer nay either
deliver .over the offender to the said court or refer the
guestion of proper court for the determnation of the
Central CGovernnent whose order shall be final. These two
sections of the Arnmy Act provide a satisfactory nmachinery to
resolve the conflict of jurisdiction, having regard to the
exi gencies of the situation in any particul ar case.

In the present case, we are unable to accept the
contention of the petitioner that nmerely because Mj.
Agarwal had directed that the First Information Report
shoul d be | odged with the Civil Police through Second Lt.
Jesudian, it nmeans that the conpetent authority under s. 125
of the Arny Act had exercised its discretion and decided
that the proceedings should be instituted before the
crimnal court. The reason is that Maj. Agarwal was not the
conpetent authority under s. 125 of the Army Act to exercise
the choice under that section. The conpetent authority was
the GCeneral Oficer Comandi ng, Madras, Mysore and Kerala
Area and that authority had deci ded on Septenber 2, 1965
that the matter should be tried by a Court-Martial and not
by the Criminal Court. On the same date, the GCenera
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O ficer Commandi ng, Madras, Mysore & Kerala Area had ordered
the constitution of the Court-Martial under Ch. VI of the
Army Rules to investigate into the case of the petitioner
and the other accused persons. There was adnittedly no.
direction by the Commander of that area to hand over the
proceedings to the Criminal Court. It is true that Mj.
Agarwal had directed a report to be |lodged with the GCivi
Police at 4.00 a.m on Septenber 2, 1965. It is also true
that Sri  Bashyam |nspector of Police had inspected the
pl ace of occurrence, seized certain exhibits and held
i nquest of the deadbody of Spr. Bishwanath Singh. Sr
Bashyam has admtted that he stopped investigations on the
sane date as directed by the mlitary authorities. Merel y
because Sri Bashyam conducted the inquest of the dead-body
of Spr. Bishwanath Singh or because he seized certain
exhibits and sent them to the State Forensic Science
Laboratory, Madras for chemnical exam nation, it cannot be
reasonably argued that there was a decision of the conpetent
mlitary authority under s. 125 of the Arny Act for handing
over the inquiry to the Crimmnal Court. On the other hand,
the action of the General Oficer Commanding in constituting
the Court of
185
Inquiry on Septenber 2, 1965 indicates that there was a
decision taken wunder s. 125 of the Arny Act that the
proceedi ngs should be instituted before the Court-Marti al
The second branch of the argunent of the petitioner is
based upon s. 549 of the Crimnal Procedure Code which
st at es:
"(1) The Central Government  my make
rules consistent with this Code and the Arny
Act, the Naval Discipline Act and the Indian
Navy (Discipline) Act, 1934, and the Air Force
Act and any simlar law for the time being in
force as to the cases in which persons subject
to mlitary, naval or-air force |law, shall be
tried by a Court to which this Code  applies,
or by Court martial, and when any person is
brought before a Magistrate and charged with
an offence for which he is liable, to be tried
either by a Court to which this code applies
or by a Court-martial, such Magistrate shal
have regard to such rules, and shall in proper
cases deliver him together with a statenent
of the offence of which he is accused, to the
conmandi ng officer of the reginent, corps,
ship or detachnent, to which he belongs, or to
the conmandi ng of ficer of t he near est
mlitary, naval or air force station, as’ the
case may be, for the purpose of being tried by
Court-martial .
The Central Government has nade rules in exercise of | powers
conferred on it under this section. The Rules wer e
published at p. 690 ins. 3 of Part Hof the Gazette of
India, dated April 26, 1962, under Mnistry of Home Affairs,
S.R O 709, dated April 17, 1962. Rules 3, 4, 5 and 8 are to
the follow ng effect:
"3. Were a person subject to mlitary,
naval or Air Force law is brought before a
Magi strate and charged with an offence for
which he is liable to be tried by a court-
martial, such Magistrate shall not proceed to
try such person or to issue orders for his
case to be referred to a Bench, or to inquire
with a viewto his conmitment for trial by the
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Court of Sessions or the Hi gh Court for 'any
of fence friable by such Court, unless

(a) he is of opinion, for reasons to be
recorded, that he should so proceed without
being noved thereto by conpetent nmilitary,
naval or Air Force authority, or
(b) he is noved thereto by such authority."

"4, Before proceedi ng under clause (a)
of rule 3 the Magistrate shall give witten
notice to the Com

Sup C1/69--13
186
manding O ficer of the accused and until the expiry of a
period of seven days fromthe date of the service of such
noti ce he shall not-
(a) ~convict  or acquit the accused under
sections 243, 245, 247 or 248 of the Code of
Crimnal” Procedure, 1898 (V of 1898), or hear
him in his defence under section 244 of the
sai-d Code; or
(b) frane in witing a charge against the
accused under section 254 of the said Code; or
(c)~ make an order committing the accused
for trial by the H gh Court or the Court of
Sessions-under section 213 of the said Code."

"5. Were wthin the period of seven
days. mentioned in rule4, orr at any time
t hereafter before the Magistrate has done
any act = or issued any order referred to in
that rule, the Comuanding Oficer of the
accused or conpetent mlitary, naval - or Air
Force authority, as the case may be, gives
notice to the Magistrate that in the opinion
of such authority, the accused should be tried
by a court-martial, the Magistrate shall | stay
proceedi ngs and if the accused is in his power
or under his control, shall deliver him  with
the statenment prescribed in sub-section (1) of
section 549 of the said Code to the authority
specified in the said sub-section."

"8. Notwithstanding anything in the
foregoing rules, where it comes to the notice
of a Mugistrate that a person subject to
mlitary, naval or Air Force |aw has conmitted
an offence, proceedings in respect of ~which
ought to be instituted before himand that the
presence of such person cannot be procured
unl ess through mlitary, naval or. Air Force
authorities, the Magistrate may by a witten
notice require the Commandi ng Officer of / such
person either to deliver such person to a
Magi strate to be named in the said notice for
bei ng proceeded agai nst according to law, or
to stay the proceedings against such person
before the court-martial, if since instituted,
and to make a reference to the Centra
Governnent for determination as to the Court
bef ore whi ch pr oceedi ngs shoul d be
instituted."

It was argued on behalf of the petitioner that there was
no notice given by the Comanding Oficer to the Magistrate
under Rule 5 that the petitioner should be tried by a Court-
Martial and hence the crimnal court alone had jurisdiction
under Rule 3 to conduct proceedi ngs agai nst the petitioner
for the offences charged. In our opinion, the argument on
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behal f of the petitioner

187

is nm s-concei ved. The rules framed by t he Centra

Government under s. 549 of the Crinminal Procedure Code apply
to a case where the proceedi ngs agai nst the petitioner have
al ready been instituted in an ordinary crimnal court having
jurisdiction to try the matter and not at a stage where such
proceedi ngs have not been instituted. it is clear from the
affidavits filed in the present case that the petitioner was
not brought before the Magistrate and charged with the
of fences for which he was liable to be tried by the Court-
Martial wthin the nmeaning of Rule 3 and so the situation
contenplated by Rule 5 has not arisen and the requirenents
of that rule are therefore not attracted. It was pointed
out by M. Dutta that after the First Information Report was
| odged at Pallavaran police station a copy thereof should
have been sent tothe Magistrate. But that does not rmean
that the petitioner "was brought before the Magistrate and
charged with the “offences" within the neaning of Rule 3.
It is manifest that Rule 3 ,only applies to a case where the
police had conpleted investigation and the accused is
brought before the Magi strate after subnission of a charge-
sheet . The provisions of this rule cannot be invoked in a
case where the policehad nerely started investigation
agai nst a person subject to. mlitary, naval or air force
law. Wth regard to the holding of the inquest of the dead-
body of Spr. Bishwanath Singh it was pointed out by the
Att orney- General that Regul ation 527 of the Defence Services
Regul ations has itself provided that in cases of unnatura
death that is death due to suicide, violence or under
suspi cious circunstances information should be given under
s. 174, Criminal Procedure Code to the Gvil authorities,
and the conduct of Maj. Agarwal in sending information to
t he Cvil Police was nerely in accordance wth t he
provisions of this particular regulation. For these reasons
we hold that Counsel for the petitioner is unable to make
good his argunment on this aspect of the case.

We proceed to consider the next argunent presented on
behal f of the petitioner, nanely, that even if the Mlitary
Court-Martial had jurisdiction, it could not give a finding
of gquilt against the petitioner with regard to cul pable
hom ci de not amounting to nmurder unless the char ge
was .altered and anmended in accordance with sub-rule” 2 of
Rule 50 of the Arny Rules, 1954. It was also contended  on
behal f of the petitioner that the procedure contenplated by
Rul e 121(4) of the Army Rules was not foll owed by the Court-
Martial and the finding of the Court-Martial nust therefore

be held to be defective. |In our opinion, ‘there is no
warrant or justification for this argunment since rules 50(2)
and 121 (4) have no application to the present case. Rul es
50 and 121 provide as foll ows:

"50. Amendnent of charge.--( 1) At any  tine
during the trial, if it appears to the court that there is
188

any mstake in the nanme or description  of
the accused in the charge-sheet, the court
may amend the chargesheet so as to correct
that nistake. (2) If, onthe trial of any
charge, it appears to the court at any tine
before it has begun to exami ne the w tnesses,
that in the interests of justice any addition
to, commission from or alteration in, the
charge is required, it may report its opinion
to the convening authority, and nmay adjourn
and the convening authority may either direct
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the newtrial to be commenced, or anmend the
charge, and order the trial to proceed wth
such amended charge after due notice to the
accused. "

"121. Form and record of finding.--(1) The
finding on every charge upon which the accused
is arraigned shal | be recorded, and except
as nentioned in these rules, such finding
shall be recorded sinply as a finding of
"Quilty" or of "Not guilty".

(2) Wwen the court 1is of opinion as
regards any charge that the facts proved do
not disclose the offence charged or any
of fence of which he nmight wunder the Act
legally be found guilty on the charge as |aid,
t he court shall acquit the accused of that
char ge.

(3)  Wien the court is of opinion as
regards any charge that the facts found to be
proved in evidence differ materially fromthe
facts alleged in the statenent of particulars
in the char ge, but are nevert hel ess
sufficient to prove the offence stated in the
charge, and that the difference is not so
material “‘as to have prejudiced the accused in
his defence, it may, instead of a finding of
"Not' guilty" record a special finding.

(4) The special finding my find t he
accused guilty on-a charge subject to the
st at enment of exceptions or vari ations
speci fied therein.

(5) The court shall not find t he
accused guilty on nore than one of  two or
nore charges laid dowm in the alternative
even if conviction upon one charge necessarily
connotes guilt upon the alternative charge or
charges."

In the present ease there was no necessity for amending the
charge by the Court-Martial under Rule 50(2) because that
subrule only relates to an alteration of charge before the
exam nati on of witnesses. The Court-Martial has al so not
contravened the provisions of Rule 121 (4) because that sub-
rule is not attracted to the present ease. On the contrary,
the finding of the Court

189

Martial is justified in view of the | anguage of s. 139(6) of
the Arny Act which states :--

"139. (6) A person .charged before a
court-martial with an of fence punishabl e under
section 69 may be found guilty of any /other
of fence of which he mght have been found
guilty if the provisions of the Code of
Crimnal Procedure., 1898, were applicable."

We accordingly reject the argunent of |earned Counsel for
the petitioner on this part of the case.

Finally it was contended on behal f of the petitioner that
the order of the Chief of the Army Staff confirnmng the
proceedi ngs of the Court-Martial under s. 164 of the Arny
Act was illegal since no reason has been given in support of
the order by the Chief of the Army Staff. It was also
pointed out that the Central Governnent has al so not given
any reasons while dismssing the appeal of the petitioner
under s. 165 of the Arny Act and that the order of the
Central Governnent nust therefore be held to be illegal and
ultra vires and quashed by the. grant of a wit in the
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nature of certiorari. |In this context it is necessary to
reproduce ss. 164 and 165 of the Arny Act which are to the
follow ng effect:

"164. (1) Any person subject to this Act
who considers hinmsel f aggrieved by any order
passed by any court-martial nmay present a
petition to the officer or authority enpowered
to confirm any finding or sentence of such
court-martial, and the <confirmng authority
may take such steps as may be considered
necessary to satisfy itself as to t he
correctness, legality or propriety of the
order passed or as to the regularity of any
proceedi ng to which the order rel ates.

(2) Any person subject to this Act who
considers hinself aggrieved by a finding or
sentence of any court martial which has been
confirmed, nmay present a petition to the
Central Governnent, the Chief of the Arny
Staff or any prescribed officer superior in
comuand to the one who confirmed such finding
or sentence, and the Central Covernment, the
Chief of the Arny Staff or other officer, as
the case may be, may pass such order thereon
as it orhe thinks fit."

"165. The Central Covernment, the Chief
of the Arny Staff or any prescribed officer

may annul the proceedings of any court-
martial on the ground that they are illegal or
unj ust . "

In contrast to these sections, s. 162 of the ‘Arny Act

expressly provides that the Chief of the Army Staff "for
reasons based on

190

the merits of the case" set aside the proceedings or reduce
the sentence to any other sentence which the court m ght
have passed. Section 162 reads as follows:

"The proceedings of every sunmmary court -
martial shall w thout delay be forwarded to
the officer comrandi ng the division or brigade
within which the trial was held, or to the
prescribed officer; and such officer, or the
Chief of the Arnmy Staff, or any officer
enmpowered in this behalf by the Chief of the
Arnmy Staff, may, for reasons based on the
nerits of the case, but not any nerely
technical grounds, set aside the  proceedings
or reduce the sentence to any other sentence
whi ch the court m ght have passed."

It is necessary in this context to refer to Rules 61 and 62
of the Arnmy Rules which prescribe the standard. form of
recording the opinion of the Court Martial on each ' charge
and of announcenent of that finding. These rules omt al
mention of the evidence or the reasoning by which the
finding is reached by the Court Martial. Rules 61 and 62
are to the follow ng effect:

61. Consideration of finding.--(1) The

court shall deliberate on its finding in
closed court in the presence of the judge-
advocat es.

(2) The opinion of each nenmber of the
court as to the finding shall be given by word
of nmouth on each charge separately.

62. Form record and announcenent of
finding.-(1) The finding on every charge upon
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which the accused is arraigned shall be
recorded and, except as provided in these
rules, shall be recorded sinply as a finding
of "Quilty' or of "Not guilty’.

(10) The finding on each charge shal
be announced forthwith in open court as
subj ect to confirmation."

In the present case it is nanifest that there is no
express obligation inposed by s. 164 or by s. 165 of the
Army Act on the confirming authority or upon the Centra
Covernment to give reasons in support of its decision to
confirmthe proceedings of the Court Martial. M. Dutta has
been unable to point out ‘any other section of the Act or any
of the rule nmade therein fromwhich necessary inplication
can be drawn that such a duty is cast upon the Centra
Government or upon the confirming authority. Apart from any
requi renent inposed by the statute or statutory rule either
expressly . or by necessary inplication, we are wunable to
accept 'the contention of M. Dutta that there is

191

any general principle or any rule of natural justice that a
statutory tribunal should always and in every case give
reasons in support of “its decision.

In English lawthere is no general rule apart from the
statutory requirenent  that the statutory tribunal should
give reasons for its decision in every case. In Rex V.
Nor t hunber | and Conpensation Appeal ~ Tribunal (1) it was
decided for.the first tinme by the Court of Appeal that if
there was a "speaking order" a writ of certiorari could be
granted to quash the decision of an inferior court or a
statutory tribunal on the ground of error on the face of

record. |In that case, Denning, L.J. pointed out ‘that the
record nust at |east contain the docurment ~which initiates
t he pr oceedi ngs; t he pl eadi ngs, if any; and t he

adj udi cation, but not the evidence, nor the reasons, unless
the tribunal chooses to incorporatethemin its decision. It
was observed that if the tribunal did state its reasons and
those reasons were wong in law, a wit of certiorari /m ght
be granted by the H gh Court for quashing the decision. In
that case the statutory tribunal under the Nationa

Health Service Act, 1946 had fortunately gi ven a
reasoned decision; in other words, nade a 'speaking order’

and the H gh Court could hold that there was an error of |aw
on the face of the record and a wit of certiorari~ may  be
granted for quashing it. But the decision in this case |ed
to an anonalous result, for it nmeant that the opportunity
for certiorari depended on whether or not the statutory
tribunal chose to give reasons for its decision; in other
words, to nake a 'speaking order’. Not all tribunals, by
any neans, were prepared to do so, and a superior court had
no power to conpel themto give reasons except “when the
statute required it. This incongruity was renedied by the
Tribunals and Inquiries Act, 1958 (s. 12), [6 & 7 Elizabeth
2 c¢. 66], which provides that on request a subordinate
authority nust supply to .a party genuinely interested the
reasons for its decision. Section 12 of the Act states that
when a tribunal mentioned in the First Schedul e of the Act
gives a decision it must give a witten or oral statenent of
the reasons for the decision, if requested to do so on or
before the giving or notification of the decision. The
statement nmay be refused or the specification of reasons
restricted on grounds of national security, and the tribuna

may refuse to give the statenent to a person not principally
concerned with the decision if it thinks that to give it
would be against the interests of any person primarily




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

concer ned. Tribunals may also be exenpted by the Lord
Chancel lor fromthe duty to give reasons but the Council on
Tri bunals nust be consulted on any proposal to do so. As

already stated, there is no express obligation inmposed in
the present case either by s. 164 or by s. 165 of the Indian
Arnmy Act on the confirmng (1) [1952] 1 K B. 338.
192
authority or on the Central CGovernment to give reasons for
its decision. W have al so not been shown any other section
of the Arny. Act or any other statutory rule fromwhich the
necessary inplication can be drawn that such a duty is cast
upon the Central Governnment or wupon the confirmng
aut hority. We, therefore, reject the argunent of the
petitioner that the order of the Chief of the Arnmy Staff,
dated My 26, 1967 confirnming the finding of the Court
Martial under s. 164 of the Army Act or the order of the
Central Covernment di smssing the appeal under s. 165 of the
Arnmy Act are in any way defective in | aw

For the reasons expressed we hold that the petitioner
has nade out no case for the grant of a wit under Art. 32
of the Constitution. The application accordingly fails and
i s disnissed
R K P.S. Petition dism ssed.
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