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ACT:

| ncone-t ax, 1961- Sections 271(1)(c), 148, 139(2) -
Imposition of penalty of concealnment ~ of income in the
return-Wiether the law as it stands on the date of filing of
the original return applicable or the law as it stands on
the date of filing of return in response to notice u/s. 148
appl i cabl e.

HEADNOTE

The respondent- Hindu Undivided Family filed returns
for the assessnment years 1961-62 and 1962-63 showi ng the
i ncome of Rs. 13,935 and Rs. 24,943 respectively. The Incone
Tax O ficer determined the incone of the respondent of Rs.
28,513 and Rs. 28,463 respectively for the assessnent years.

Subsequently, when the Income Tax O ficer cane to know
that the assessee respondent had not disclosed certain
income from the sale of lands in its returns. he issued
notice u/s. 148 of the Incone-tax Act, 1961 for the
assessment years on 9.3.1965. On 27.2.1969, the assessee
filed its returns disclosing the same incone as in the
original returns, viz. Rs. 18,935 and Rs. 24,943 respectively
for the two assessment years.

The |.T.0 determined the income for the assessnent
years at Rs.52,185 and Rs. 44,017 respectively, . which was
reduced on further appeals to Rs.41,923 And Rs. 34,547
respectively for the two assessnent years.

The I.T.O after making the re-assessment al so
initiated proceedings u/s.271(1)(c) of the Act, for the
failure on the part on the assessee to return the incone
from sale of lands. Oiginally he was of the opinion that
the incone fromthe | ands constituted "busi ness incone", but
later it was held that it was assessable as "Capital Gains".

The assessee-respondents filed appeals before the
I ncome-tax Appellate Tribunal, which reduced the penalty to
20 percent of the tax payable on the ambunts of "Capita
Gai ns" included in the assessnments and not disclosed in the
returns. It held that since the penalty proceedings rel ated
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to the assessment years 1961-62 and 1962-63 the provisions
of the Income-tax Act as they stood respectively on 1.4.1961
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and 1.4.1962 would be applicable to determne the penalty
and not the anended provisions which cane into force
w.e.f.1. 4.1968.

Wen the matter was referred to the H gh Court, it
uphel d the concl usion of the Tribunal, taking the view that
the law applicable in regard to the inmposition of penalty
would be not the law as on the 1st April of the relevant
assessment year but the law prevailing on the dates when the
original returns were filed.

On the refusal of the High Court to grant a certificate
of fitness to appeal to this Court, the Revenue filed these
appeal s by special |eave.

The appel | ant - Revenue contended that the penal ty
proceedings were initiated in the course of reassessnent
proceedings initiated u/s. 148 of the Act; that the returns
were filed after 1.4.1968, by the assessee, in response to
notices u/s. 148 which were to be treated as the origina
returns of income filed u/s. 139(2); that the assessee had
failed to disclose in these returns the inconme fromthe sale
of lands, which was taxable under "Capital Gains" head; that
the relevant returns, having been filed after 1.4.1968,
the provisions of section 27(1)(C) as anended in 1968 were
attracted.

The respondent -assessee submtted that in a case where
areturn filed u/s;/ 148 involved an element of conceal nent,
the |aw applicable for inposition of penalty would be the
law as in force at the time of the original return filed
for the assessment year and not the law as it stood on the
date on which the return in response to the notice u/s. 148
was fil ed.

Di sm ssing the appeals of the Revenue, this Court,

HELD : 1.01. 1In a case multiple returns, the I|aw
applicable to the penalty proceedi ngs should be taken to be
the law in force on the date of the original return, if
any. [194F]

1.02. In the course of re-assessment proceedings, a

penalty could be inposed with reference to the conceal nent
in the original assessnent proceedings. [195C

1.03. Though, technically speaking, the origi na
assessment proceedi ngs

189
have been finalised and reassessnent proceedings initiated
to assess escaped incone,it is only the determi nation of the
correct total incone for the assessment year in - question
that is being re-done. For this assessnent  year t he
assessee filed a return of income originally and in doing
so effected a concealnment. Finally he is being re-assessed
for the sane year and it is open to the Incone-tax O ficer
to inpose a penalty on himfor conceal nent on the basis of
income originally returned. |If the original return /could
form the basis for determining the quantum of - penalty
i mpossi ble on the re-assessnent, there is no reason why the
ori gi nal return should also not form the basis f or
determ ning the date on which the conceal nrent was effected
by the assessee. [195E-F]

1.04 |If the contention of the Revenue is accepted, an
anomal ous result will followin certain glaring cases of
conceal nent or where no return is filed in response to the
noti ce under S.148. [195G 1968B]

1.05 The matter should not be decided on the basis of
the consideration that the nmeasure of penalty we.f.1.4.68
has been changed over to the quantum of conceal ed and that
by, accepting the assessee’s interpretation, the court wll
be allowing an assessee to get away with a smaller penalty
nerely because the original returns had been filed before
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1.4.68. While this may no doubt be the position between
1968 and 1975, the situation wll be different we.f
1.4.1976. Wth effect fromthat date, the neasure of penalty
will be the one that prevailed prior to 1.4.68 nanely, on
the basis of the anmount of tax sought to be evaded. In
other words, from1.4.1976, one will find the revenue and
the assessee taking stands exactly contrary to the ones
which they are taking at present. [196C E]

Comm ssioner of Inconme-tax v. Ram Achal Ram Sewak,
[1977] 106 |ITR 144(All);CT v. Copal Krishan Singhania,
[1973] 89 ITR 27 (AlIl); AT v. Krishna Subhkaran, [1977] 108
ITR 271 (AIl);CT v. Jiwanlal Shah, [1977] 109 ITR 474
(AI'l); dTv. Onkar Saran, [1979] 116 ITR 317 (All); Addl.
CIT v. Mewal al Sankat ha Prasad,[1979] 116 I TR 356 (All); CT
v. Rahman,[1979] 119 1TR 475 (Pat); C WT. v. Rajamm
[1979] 120 ITR 132 (Mad);Addl. CTv. Atma Singh Stee
Rolling MIls, [1979] 120 ITR59 (All); AT v. Ram Singh
Har mohan  Singh, [1980] 121 ITR 381 (P & H (F.B.); CdT wv.
Sucha |Singh Anand, [1984]149 I'TR 143 (Del); C T v. Antony,
[1985] 155 I TR 467 (Ker) (F.B.);Addl. CT v. GCurbachan
Si ngh, [1985]156 I TR 74 (Del); C'T v. Kanhaiyal al Chatiwal a,
[1989] 180 I TR 338 (RAJ);
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Chowgule & Co (Hindi) P. Ltd v. CT, [1990] 182 |ITR 189
(Bom; Addl. CI T v. Balwant Singh Sul akhannal, [1981] 127 ITR
597 (MP.); Addl. CI'T v. Ratan Chand Sewakram [1985] 151
ITR 112 ] (MP.); Addl. T v. Copaldas Amarnomal, [1985]
151 ITR 114 (MP.); 'Addl. CT v. Brijnmohan Jaiswal, [1983]
139 ITR 568 (MP.); CTv. Bihar Cotton MIIls Ltd., [1988]
170 ITR 290 (pat.); Brijmhan v. C T, [1979] 120 ITR 1;
Mal bary and Bros.,[1964] 51 I'TR 295 (S.C./); Govindarajulu
lyer v. CIT, [1948] 16 I TR 391 & Jagan Mohan Rao’'s Case,
[1970] 75 ITR 373 (S.C.), referred to.

CTv. S.S. K G Arthanariswany Chettiar, [1982] 136 I TR
145 & Addl. dCT v. Joginder Singh, [1985] 151 |ITR 93,
appr oved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : CGvil Appeal Nos. 678 &
679 of 1977.

From the Judgenment and Order dated 21.3.1973 of the
Al l ahabad High Court in Income Tax Reference No.~ 492  of
1973.

B.B. Ahuja, S.Rajappa, P. Parmeswaran and  Ms. A
Subhashini for the appellants.

Santhos Kr. Aggarwal, Vinay Vaish, B.V. Desai. and
Vi nita Ghanpade for the Respondents.

The Judgrment of the Court was delivered by

RANGANATHAN, J. Section 271(1)(C of the Incone-tax,
1961 provides for the levy of penalty in the case of persons
who conceal or furnish inaccurate particulars of the ‘incone
chargeabl e under the Act for any assessnment year. The Act,
as it stood on 1.4.1962, provided that the amount of penalty
so inposable was to be neasured with reference to the tax
sought to be evaded by such an act of the assessee, broadly
described hereinafter as ‘conceal nent’. The anount of
penalty could not be I ess than 20 per cent of nore than 150
per cent of the tax which would have been avoided as a
result of the conceal nent, The Finance Act, 1968 anended
Section 271(1)(c) we.f.1.4.1968. |In addition to other
changes (which are not relevant for our purpose). It
changed the measure of the penalty. The penalty was now
made dependent upon the anpbunt of incone conceal ed and not
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on the anmount of the tax sought to be avoided. The m ninmum
penalty was not to be 100 per cent of the incone conceal ed
and the maxi mum penalty could go upto 200 per cent of the
i ncome conceal ed. This

191
amendment has substantially stepped up the amount of penalty
that could be levied in cases of concealment. It is the
applicability of this amendnent which is in issue in these
appeal s.

The respondent, Ms. Onkar Saran & sons, is a Hindu
Undi vided famly. For the assessnment years 1961-62 and

1962-63, it filed returns of inconme showi ng total incones of
Rs, 18,935 and Rs 24,943 respectively. The exact dates of
these returns are not available on record. Assessments were
nmade on the assessee deternmining its total income at Rs.

28,513 for the assessnent year 1961-62 and Rs, 28,463 for

the assessnent year 1962-63. The assessnent orders are
dat ed 30.3.1962 and 28.11. 1963 respectively.
Subsequently, it cane to the knowl edge of the Incone-

tax Officer that the assessee had failed to; disclose inits
returns certain profits arising fromthe sale of certain
| ands. He, therefore, issued notices under Section 148 of
the Income-tax Act, 1961 for both the years on the 9th
March, 1965. |If the assessee had been prompt in filing
returns in response to these notices, the problemthat it
now faces may not have arisen. However, the assessee chose
to fileits returns only on 27th February, 1969 discl osing
the same inconme as in the original returns (viz. Rs. 18, 395
and Rs. 24,943 respectively) and the reassessnments were
conpleted on 6th March, 1969. The total incone now
determned was Rs. 52, 185 for the assessment year 1961-62
and Rs. 44,017 for the assessnent year 1962-63. It may be
nmentioned that on further appeals the total inconme has been
reduced to Rs. 41,923 for the assessnment year 1961-62 and
Rs. 34,547 for the assessment year 1962-63 and these
assessnments have becone final. It wll be noted that the
difference between the incone returned in the /origina

returns and income finally assessed was Rs. 22,988/- for the
assessment year 1961-62 and Rs. 9,604 for the  assessnent
year 1962-63.

Havi ng made the above additions in the reassessnent,
the Income-tax Oficer initiated proceedings under Section
271(1)(C) for the failure on the part of the assessee to
return the income from the sale of |ands. It~ may  be
mentioned here that originally the Inconme-tax O ficer was of
the opinion that the income from the I|ands constituted
"busi ness incone" but subsequently, it has been ~held that
the above inconme was chargeabl e only under the head "Capita
Gai ns". The penalty proceedi ngs were continued (as
contenplated by the Act) by the Inspecting Assi st ant
Conmi ssioner who, by his orders dated 4.3.1971,  inposed
penalties of Rs 24,000 And Rs.

192

10, 000 respectively for the two assessnment years in
guesti on.

The assessee preferred appeals to the I|ncone-tax
Appel late Tribunal. The Tribunal agreed with the Inspecting
Assi stant Conmi ssioner of |nconme-Tax that there was a case
for the levy of penalty. It was, however, of opi ni on
that since the penalty proceedings related to the assessnent
years 1961-62 and 1962-63, the provisions of the Incone-tax
Act as they stood respectively on 1.4.1961 and 1.4.1962
woul d be applicable to determ ne the anmount of penalty and
not the anended provisions which cane into force we.f 1st
April, 1968. It therefore, directed that the anounts of
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penalty should be reduced to 20 per cent of the tax payable
on the anmount of "Capital Gains" included in the assessnents
and not disclosed in the returns. This conclusion of the
Tri bunal was upheld by the Hi gh Court on a reference but on
a slightly different Iine of reasoning . The Hi gh Court
took the view that the |law applicable in regard to the
i mposition of penalty would be not the law as on the 1st

April of the relevant assessnent year (as held by the
Tribunal) but the Ilaw prevailing on the dates when the
original returns were filed. In this case, as nentioned
earlier, the returns originally had been filed sonetine in

1962 and 1963. The High Court, therefore, held that the
Tribunal’s conclusion to scale down the penalty on the basis
of the tax sought to be avoided was correct. In doing this
the High Court followedits earlier decision in the case of
Commi ssioner of Incone tax v. Ram Achal Ram Sewak, [1977]
106 |1TR 144 All. The Hi.gh Court having refused to grant a
certificate of ~fitness to appeal to this Court, the
conmi ssioner of Incone-tax preferred special |eave petitions
which were  granted by this Court on the 9th March, 1977.
That is how these appeal s conme before us.

The argunent addressed by Sri B.B. Ahuj a, | ear ned
counsel appearing for the Revenue, is very sinple and runs
thus The original returns filed in this case had

culmnated in the /original assessnents and are irrelevant
for the present purposes, The present penalty proceedings
wer e initiated in course of reassessnent pr oceedi ngs
initiated under s.148 of the Act. The returns filed by the
assessee were in response to notices under section 148 which
are to be treated, in all respects, as the original returns
of incone filed under section 139(2). Admttedly, in these
returns filed after 1.4.68,the assessee had failed to

disclose the incone fromthe sale of l'ands which was
clearly taxable, if not as incone from business, certainly,
as income by way of capital gains, It is now settled that
the | aw

193
applicabl e regarding penalty for concealnent is the law in
force as on the date of the "offence" i.e. the return:. The

relevant returns in these cases, having been filed after
1.4.68, clearly attract the provisions of section 271(1)(c)
as anended in 1968.

The question at issue has been raised before several
Hi gh Courts. The view that the penalty in such cases wll
be with reference to the original return for the year has
been accepted in the follow ng cases: CI T v. Gopal ~ Krishna
Si nghania, [1973] 89 ITR 27(All); CT V. Ram Achal Ram
Sewak, [ 1977] 106 I TR 144 (All); CT v. Krishna | Subhakaran
[1977] 108 ITR 271 (All); ADDL. CI T v. Jiwanlal Shah, [1977]
109 I1TR 474 (AI'l); CT v. Onkar Saran, [now under appea
1979-116 | TR 317 (AIl);ADDI. CIT v. Mwalal  Sankatha
Prasad, 1979-116 ITR 356 (All); CT v. Rahman, [1979] 119
ITR 475 (pat); CWT. v.Rajamm, [1979] 120 ITR 132
(Mad);Addl. CITv. Atma Singh Steel Rolling MIls, [1979]
120 ITR 590 (All); CT v. Ram Singh Harnohan Singh, [1980]
121 ITR 381 (P & H(F.B.) ; CT v. Arthanaiswam Chettirar
[1982] 136 ITR 145 (Mad); CI T v. Sucha Singh Anand, [1984]
149 | TR 143 (Del); Addl.CI T V. Jogi nder Singh, [1985] 151 ITR
93 (Del); dCTv. Antony [1985] 155 I TR 467 (Ker) (F.B.);
Addl. CIT v. Gurbachan Singh, [1985] 156 ITR 74 (Del); CT
v. Kanhaiyalal Chatiwala, [1989] 180 I TR 338 (Raj _; Chowgul e
& Co.(Hnd) P. Ltd. v. CIT, [1990] 182 | TR 189 (Bom) The
contrary view has, however, been taken in the follow ng
cases :Addl. CIT v. Balwant Singh Sul akhanmal [1981] 127 ITR
597 (MP.); Addl. CT v. Ratan Chand Sewakhram [1985] 151
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ITR 112 (MP.); Addl. CT v. CGopal das Amanonmal, [1985] 151
ITR 114 (MP.); Addl. CIT v. Brijnohan Jaiswal, [1983] 139
I TR 568 (MP.); CTv. Bihar Cotton MIIls Ltd., [1988] 170
ITR 290 (Pat.) it would, therefore, appear that the decision
of a majority of the H gh Court support the contention
rai sed on behalf of the assessee that, even in a case where
a return filed under section 148 involves an elenment of
conceal nent, the |aw applicable for inposition of penalty
wil | be the law as in force at the tinme of the origina
return filed for the assessnment year in question and not the
law as it stands on the dates on which returns in response
to the notice under section 148 are fil ed.

We have heard both counsel and al so been taken through
the various decisions cited before us. W are of the
opinion that the view taken by the majority of High Courts
is the nore acceptable and nore practical view We do not
wish to reiteratethe reasoning given in these deci sions.
Suffice

194

it to say that, anbng other decisions, the issue has been
di scussed-at length in the decision of the Madras Hi gh Court
in COTv. S.S.K G Arthanariswany Chettiar, [1982] 136 |ITR
145 (to which one of ‘us - Ramaswany, J.- was a party) and
the decision of the Del hi- Hgh Court in Addl C T v. Jogi nder
Si ngh, [1985] 151 ITR 93 (TO Wich another of us-
Ranganat han, J.-was a party). For the reasons explained in
these decisions and briefly sumari sed below, we think we
should uphold the 'view taken by the Hi gh Court in the
present case.

We may start with the position that, after the decision
of this Court in Brij Mhanv. CT, [1979] 120 |I.T.R 1
there can be no doubt that the |law applicable to  penalty
proceedi ngs under s. 271(1)(a) or (c) isthe law as in
force on the date on which the "of fendi ng" return has been
filed. The question is, which'is the "offending" return
rel evant for the purpose of question ? It is true, as Sri
Ahuja says, that in this case, the assessee has filed two
returns in both of which he conceal ed the incone from the
| ands. It no doubt appears plausible to argue that the
present penalty proceedi ngs have been initiated only because
of the under statement or conceal nent in the return filed in
1969 and that, in doing so. the fact that the assessee  had
also filed earlier a return of income in respect of which he
was guilty of the same cencealnent, is totally irrelevant

But, attractive as this argunment sounds, it cannot be
accepted. The various situations in which nultiple returns
are filed have been analysed in the two judgnents earlier
referred to and detail ed reasons have been given to cone to
the conclusion that, even in such a case, the | aw applicable
to the penalty proceedi ngs should be taken to be the law in
force on the date of the original returnif any. - W my
just enphasise four considerations which justify the | above
concl usi ons :

(1) In the case of Malbary and Bros., [1964] 51 I.T.R
295 (S.C.) the assessee had filed a return originally -and
the assessnent proceedi ngs had been conpleted after adding
the estimated profits froma Bangkok busi ness which had not
been shown in the return. Penalty proceedi ngs had al so been
initiated and a penalty had been inposed. Subsequently, re-
assessment proceedings were initiated. The assessee filed a
return which showed a larger income from the Bangkok
business than had been estimated before and this was
accept ed. The I ncome-tax O ficer initiated penal ty
proceedi ngs again and levied a penalty with reference to the
di fference between
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the inconme originally returned and the income finally re-
assessed. |If the argunents of Sri Ahuja were correct there
could have been no penalty at all inmposed on such re-

assessment as there was no conceal ment in the re-assessnent
proceedi ngs. This Court, however, upheld the inposition of
the penalty with reference to the original return but it was
observed that, if an earlier penalty had been levied in the
course of the original assessnent proceedings, that penalty
order should be re-called and substituted by the new penalty
order. The decision of the Mdras High Court in
CGovindarajula lyer v. CIT, [1948] 16 ITR 391, which was
approved by the Suprenme Court in Malbary and Bros.’'s case
al so establishes the proposition that , even in the course
re-assessment proceedings, a penalty could be inposed wth
reference to the concealnent in the original assessnent
pr oceedi ngs.

(2) Recent decisions of this Court in Jagan Mbdhan Rao’s
case 1970-751TR 373 S.C. and other cases indicate a view
that, once an original assessnent is re-opened, the whole
assessment  proceedi ngs for the year are thrown open for a
fresh assessnent. For all practical purposes it is as if
the original assessnent order does not exist. Wether this
principle can be taken-as applicable for all purposes or
not , the real position is that, though, technically
speaking, the original assessnent proceedings have been
finalised and re-assessment proceedings initiated to assess
escaped incone, it is only the deternination of the correct
total incone for the assessnent year in question that is
bei ng re-done. For this assessnent year the assessee filed
a return of income originally and in doing so effected a
concealnent. Finally he is being re-assessed for ‘the year
and, as pointed out by Ml bary and Bros.’s case, it is open
to the Incone-tax Officer to inpose a penalty on him for
conceal nent on the basis of income originally returned. | f
the original return could formthe basis for determ ning the
guantum of penalty inposable on the re-assessnment, there is
no reason why the original return should also not formthe
basis for determ ning the date on which the conceal mrent was
ef fected by the assessee.

(3) It will be appreciated that, if the contention _of
Sri Ahuja is accepted, and anonal ous result will follow in
certain glaring cases of concealnment. Let wus take the

following illustration. An assessee conceal incone in his
original return. He gets away with it and the origina
assessment is conpleted without detecting the conceal nment.
Subsequently , a notice is given for assessing the escaped
income. |In these proceedi ngs, the assessee
196

files a return of income including the escaped incone. In
this situation, the argunent of Sri Ahuja, if accepted, will
result in the conclusion that the departnment wll be
helpless in inposing a penalty in such a case. That
certainly can not be the effect of the |egal provisions.
Agai n, an assessee would conpletely escape penalty, if  he

does not at all file areturn in response to the notice
under section 148. The argunment would be that, since a
penalty can be inposed only with regard to the return filed
in the re-assessment proceedi ngs and since he had filed no
such return he cannot be penalised at all

(4) We should also like to utter a note of warning at
this stage that the matter should not be decided on the
basis of the consideration that the neasure of penalty
w.e.f.1.4.68 has been changed over to the quantum of incone
conceal ed and t hat by, accepting t he assessee’s
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interpretation, we will be allow ng an assessee to get away
with a smaller penalty nerely because the original returns
had been filed before 1.4.68. Wiile this nay no doubt be the

position between 1968 and 1975, the situation wll be
different we.f.1.4.1796. Wth effect fromthat date, the
nmeasure of penalty will be the one that prevailed prior to
1.4.68 nanely, on the basis of the ampunt of tax sought to
be evaded. |In other words, from1.4.76, one will find the

revenue and the assessee taking stands exactly contrary to
the ones which they are taking, at present. The view which
we are now taking and which appears to favour the assessee
at present, would turn out to their disadvantage and to the
advant age of the departnent in the context of the
subsequent amendnent with effect from 1. 4. 76.

For the reasons nentioned above, we are of the opinion
that the view taken by the Hgh Court is correct. The
appeals, therefore, fail and are dism ssed. W, however,
make no order regardi ng costs.

V.P.R Appeal s di sm ssed
197




