http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 18

CASE NO.:
Appeal (civil) 6960 of 2005

PETI TI ONER
I ndu Shekhar Singh & O's.

RESPONDENT:
State of U P. & Os.

DATE OF JUDGVENT: 28/ 04/ 2006

BENCH
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S.B. SINHA, J

These appeal s arising out of a judgnent and order of the Allahabad
H gh Court dated 4.4.2003 were taken up for hearing together and are being
di sposed of by this common judgnent.

The Respondent No.2- Mani Kant CGupta, Respondent No. 3-Virendra
Kurmmar Tyagi and Respondent No. 4- Sukhpal Singh and the intervener herein
(now Respondent No. 6-Vijay Kumar) were appointed in U P. Jal N gam on
5.2.1979, 12.12.1978, 16.11.1978 and 15.11.1977 respectively. Severa
town planning authorities including CGhazi abad Developnment Authority were
created by Uttar Pradesh Urban Pl anning and Devel opnent Act, 1973 (’'the
Act’, for short) with a view to provide for devel opment of certain areas of
State of Uttar Pradesh according to the plans and for other matters incidenta
thereto. Section 4 of the Act enpowers the State Government to issue a
notification constituting a devel opnent authority for any devel opnent area.
In exercise of the said power, the State of U P. constituted various
devel opnent authorities, including the Ghaziabad Devel opment Authority.
By reason of U P. Act No.21 of 1985, the State of U.P. inserted Section 5-A
in the said Act to create centralized services of -all the devel opnent
authorities, sub-sections 1 and 2 whereof read as under

"5-A (1) Not wi t hst andi ng anything to the contrary
contained in Section 5 or in any other law for the tinme
being in force, the State Governnment nmay at any tine, by
notification, create one or nore ’'Devel opnent
Aut horities Centralized Services’ for such posts, other
than the posts mentioned in sub-section (4) of Section 59,
as the State CGovernment may deemfit, comon to all the
devel opnent Authorities, and nmay prescribe the manner
and conditions of recruitnment to, and the terns and
conditions of service of persons appointed to such
servi ce.

(2) Upon creation of a Devel opnent Authorities
Centralised Service, a person serving on the posts

i ncluded in such service inmedi ately before such
creation, not being a person governed by the U P. Palika
(Centralised) Services Rules, 1966, or serving on
deputation, shall, unless he opts otherw se, be absorbed
in such service, --

(a) finally, if he was already confirmed in his
post, and
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(b) provisionally, if he was hol ding tenporary
or officiating appointnent."

The said provision came into force with retrospective effect from
22.10. 84.

Uttar Pradesh Devel opnent Authority Centralised Services Rules

were notified by the Government of Uttar Pradesh on 25th June, 1985 (the
'1985 Rules’, for short), sone of the relevant provisions whereof would be
noti ced by us hereinafter.

The Respondent Nos.2, 3, 4 and 6 (the intervener) were deputed to
Ghazi abad Devel opnent Authority on diverse dates, i.e., 26.6.1986,
6.5.1989, 16.10.1985 and 1.4.1984 respectively.

U P. Jal Nigam adnmittedly, is not and has never been a devel opnent

aut hority. The enpl oyees on deputation to the devel opnent authorities from
U P. Jal Nigam therefore, could not have been absorbed in the centralized
services interns of Sub-section (2) of Section 5-A of the Act. Options
were, however, called for fromthe officers of U P. Jal N gam on deputation
on various dates by the State of U P

By letter 27.8.1987 and 28.11.1991, they were asked to conmunicate

their acceptance stating as to whether they would |ike to be absorbed in the
aut hori zed centralized service subject to the conditions specified therein
e.g., their past services rendered in U-P. Jal N gam woul d not be reckoned

for the purpose of deternination of seniority and they would be pl aced
bel ow the of fi cers who had been appointed on regular basis in centralized
service after their absorption. ~A copy of the Ofice order dated 3rd February,
1997 by way of exanple may be noticed:

" GOVERNVENT OF UTTAR PRADESH
HOUSI NG SECTI ON- 5

No. 338/ 9 Housi ng- 5-97- 2628/ 96
Lucknow dated 03 February, 1997

OFFI CE ORDER

For fixation of seniority of Shri Sushil Chandra
Dwi vedi, Assistant Engineer in Authority Centralised
Servi ces, the CGovernment O der No.416912/9Aa-5-91/94
dated 6.11.95 with respect to inclusion of service
rendered by himin State Planning Institute was not found
legal in view of Rule 7(1) of Authority Centralised
Services Rules. Consequently, after consideration, the
said order dated 6.1.95 is hereby cancell ed.

2. As a result, in Authority Centralised Services on
the post of Assistant Engineer, in the Seniority list
decl ared vi de CGovernment Order No.1596/9 Aa-5-95-
1235/ 95 dated 12.4.96, the seniority of Shri Dwi vedi is
ordered by the Governor to be fixed bel ow Shri Ani
Kumar Goel shown at serial no.64 and in order of
seniority at serial no.6 above Shri Ranesh Kumar at
serial 64A in order of seniority.
I1'legible
Chi ef Secretary"”

The Respondents herein, admittedly, resigned fromtheir services from
U P. Jal Nigam The Respondent No.2 accepted the said offer of the State in
ternms of his letter dated 27.8.1987 stating:
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"Wth regard to the conditions stated in your Ofice
nmeno referred to above on the aforenentioned subject, |
submit as follows :

(a) The applicant fully accepts the condition Nos.1,2,3,4
mentioned in your Office Menmp, whereas with
respect to condition no.5, | submt that this condition

has al ready been conplied with vide |letter No.66/87
dated 2.5.87 of Vice Chairman, Ghazi abad
Devel opnent Aut hority.

(b) Wth respect to condition No.2, | submt that the
appl i cant has been appoi nted on regular basis in U P.
Jal Nigamon the post of Assistant Engineer (Civil) in
accordance with the rules and regulations in the year
1978 after qualifying in witten exam nation and
interview etc. Subsequently w.e.f. 1.4.84 ny services
on the post of Assistant Engineer were made

per manent . Phot ocopy of the Ofice neno is

encl osed for your perusal. Therefore, presently the
appl i cant i s appoi nted on _pernmanent basis on the post
of Assistant Engineer in U P. Jal Nigam Thereafter,
according to my know edge, on the basis of

Government Orders which are at present in existence

ny absorption in Authority Centralised Services

shoul d be treated as regul ar selection fromthe date of
absorption.

Therefore, you are again requested that a decision in
this regard shoul d be taken on a synpathetic

consi deration. Thereafter, whatever decision is taken
shal | be acceptable to the applicant.

In accordance with the instructions contained in the

| ast paragraph of your above referred office meno, | am

encl osing ny resignati on addressed to the Managi ng

Director, U P. Jal N gam Lucknow. Kindly forward the

sanme to the Managing Director."

No option, however, was given to Respondent Nos.3 and 6 (the

i ntervener). They, however, presunmably opted-on their own for their
absorption in the authorized centralised services of the devel opnent
authorities. It is not in dispute that the State issued |letters of absorption, so
far as Respondent Nos.2 and 3 are concerned on 18.3.1994 and so far as
Respondent Nos. 4 and 6 (the intervener) are concerned on 6.4.1987. The
Appel | ants herein were appointed in various developnent authorities the
detail s whereof are as under

S. No.

Name
Dat e of
appoi nt nent
1

3
4.
5.
6
7.
| ndu Shekhar Singh
Shivraj Singh

S.N. Tri pat hi

S.S. Verma

P. C. Pandey

Rakesh Kr. Shukl a
Ajay Kr. Singh
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14. 2. 83
14.5.82
24.7.79
27.6. 84
12.10. 84
15.5.82
24.4.82

In view of Rule 7 of the Utar Pradesh Devel opnment Authorities
Rul es, 1985, the Appellants were placed above the Respondent Nos.2, 3, 4
and 6 in the seniority list. Questioning the said orders, Respondent Nos. 2 to
4 herein filed a wit petition before the Al lahabad H gh Court praying, inter
alia, for the following relief
"i. To issue a wit order or direction in the nature of
mandanus commandi ng the respondents to give benefit
of past service tothe petitioners rendered by themin the
parent department and to treat the petitioners for
pronotion or pronote them when the juniors were
consi dered and pronoted el se they shall suffer
irreparable loss and injury."

By reason of the inpugned order dated 4.4.2003, the said wit petition

has been allowed. The High Court, relying on or on the basis of the decision
of this Court in Sub-Inspector Rooplal & Anr. vs. Lt. Governor through

Chi ef Secretary, Delhi & Ors. [(2000) 1 SCC 644], opined:

(1) That refusal on the part of the State to grant benefit of past
service in U P. Jal Nigamin favour of the Respondents is violative of
Articles 14 and 16 of the Constitution of India;

(2) By reason of acceptance of offer to give up their past services,
the optees did not and coul d not have waived their fundanmental right and,
thus, acceptance of the conditions for their absorption was not nateri al
(3) In view of the fact that sinilar benefits were granted by the
court in favour of S/ Shri Brij Mohan Goel and Sushil Chandra Dwi vedi, the
Respondents coul d not have been di'scrim nated against.

M. Rakesh Dwi vedi, |earned Senior Counsel appearing on behalf. of
the Appellants in support of these appeals would submit:

[. (i) That the plea of discrimnation raised by the Respondents was

m sconcei ved as the High Court overl ooked the fact that no finality has been
attained in the cases of Brij Mhan Goel and Sushil Chandra Dwi vedi and

the matters are still sub-judice;

(ii) So far as the case of Sushil Chandra Dwi vedi is concerned, the
order inpugned therein was quashed on the ground that the principles of
natural justice had not been conplied with and thus, the same nust be held
to be pendi ng decision before the appropriate departnent;

(iii) In the case of Shri D.C. Srivastava, the wit petition having
wrongly been dism ssed as infructuous, this Court, by Judgnent dated
24.3.2003 in Cvil Appeal Nos.2403-04 of 2003, restored the wit petition
and remtted the matter back to the H gh Court;

(iv) Rul e 7 was anended by the State by an order dated 9.12.2002

wher eby and whereunder the post of Assistant Engineer in Jal N gam an
aut onormous body under the U P. Water Sewarage Act, was held not to be
equi valent to the post of Assistant Engineer in the Devel opnent Authority
Centralized Service

(v) S/ shri Brij Mhan Goel and Sushil Chandra Dwi vedi being

already in the services of the Devel opnent Authority, were not required to
opt for Centralised Service in terms of Section 5-A of the Act and Rule 7 of
the Rul es, whereas Jal N gam being not a Devel opment Authority and its
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services having not nmerged in the Centralised Service, Rule 7 could not have
been applied in the fact of the present case, as in fact Rule 28 would apply
her et o.

(vi) An erroneous order cannot be nade the basis for sustaining a
pl ea of discrimnation

I1.(i) The Respondents did not have any fundanmental right to be
deputed to any other autononous organization or being absorbed
permmanently and thus, the question as regard reckoning of their past services
for the purpose of seniority was a matter which was within the exclusive
domain of the State in respect whereof the H gh Court should not have
exercised its power of judicial review

(iii) Reckoni.ng of past services was directed to be made by
this Court only in the cases:
(a) where Arnmy O ficers were recruited during
nati onal energenci es and where such past services
were directed to be counted in terns of the Rules;

(b) where recruitnent had been made from nul ti
sources including that of deputation

(iii) The said principles would not, thus, apply to the present case

havi ng regard to the provisions of Section 5-A of the Act and in that view of
the matter, Articles 14 and 16 of the Constitution cannot be said to have any
appl i cati on what soever;

(iv) Doctrine of Election would apply in the case of Respondents as

they had a choice to refuse absorption and ask for their reversion to the
parent departnent, but having not done so, they cannot now be allowed to

turn round and contend that they had been discrim nated against;

(v) The Respondents havi ng accepted conditional appointnent as

far back in the year 1987 and 1994, could not have filed a wit petition in the
year 2000 which, thus, suffering frominordinate delay and |latches, the wit
petition should have been di sm ssed.

(vi) The Respondent Nos. 2 to 4, having not been absorbed in terns
of Section 5-A of the Act, the provisions of Rule 7 of the Rules, 1985 were
not attracted.

The | earned counsel appearing on behalf of the State subnitted that in
view of the notification dated 9.12.2002, the wit petition filed by the
Respondent s has becone infructuous and in this connection our attention

was drawn to paragraph 5 of its counter affidavit, which is to the follow ng
ef fect:

"5, That, it nay further be stated that under the
provi sions of the U P. Devel opment Authorities
Centralised Services Rules 1985 and the 11th Anendnent
dated 9.12.2002 therein whereby Rule 7(1) of the said

Rul es stood substituted, the past services of only those
of ficers/enpl oyees shall be counted towards seniority,
who are finally absorbed in the service under section 5-
A(2) of the Act, on the criterion of continuous |ength of
service including the services rendered in a Devel opnent
At uhority, Nagar Mahapal i ka, Nagar Pali ka,

| mprovenent Trust or in Government Department on

simlar posts. Respondent nos. 2 to 4 have not been
absor bed under Section 5-A(2) of the Act. Hence, the
benefit of Rule 7(1) of the 1985 Rules is not available to
the said respondents.”
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M. ML. Verma, |earned Seni or Counsel appearing on behalf of the
Respondent Nos. 2 to 4, on the other hand, submtted:

(i) That no ground of delay and | atches having been raised by the
State and the Appellants who were not parties to the wit petition and hence,
they cannot be allowed to raise the said contention before this Court;

(ii) It is not a case where the Respondent Nos. 2 to 4 had been

appoi nted t hrough side door and having regard to the fact that the conditions
i mposed for their absorption by the State were unfair and unreasonable, the
same woul d be violative of Article 14 of the Constitution of India and in that
view of the matter, the inmpugned judgnent of the High Court is sustainable

in |law

(iii) There being not nuch difference between deputation and

transfer, and the Respondents, being deputationists, nmust be regarded to
have been appoi nted on transfer-fromJal N gam and hence, could not be
deni ed -an equi val'ent position in the transferee departnent, wherefor their
past services coul d not have been i gnored;

(iv) Lengt h-of service being the ordinary |aw for reckoning seniority
of the enpl oyees, the State of U P. could not deny the benefits thereof to the
Respondent s;

(v) Even assuming that the Respondent Nos. 2 to 4 gave

concurrence to that effect that they would not be conferred the benefits of

the services rendered in Jal Nigam for fixation of seniority they are at | east
entitled to the seniority fromthe date of their deputation till the date of their
absorption as the decision on their offer could not have been taken after an

unr easonabl e period, which is itself violative of Article 14 of the

Constitution of India;

(vi) The State or for that matter the Authority, during the pendency of
the cases of the Respondents, could not have nade ad-hoc appointnments and
give seniority to those ad-hoc emnpl oyees.

(vii) The High Court has rightly foll owed the cases and the deci sions
passed in Sushil Chandra Dwi vedi and Brij Mhan Goel as seniority had
been given to them although they were appointed on work charge basis and
they have not only been pronpoted to the post of Executive Engi neer, they
have al so been pronoted to the post of Superintendi ng Engineer

Sections 2(vi) and 2(vii) of the Act are

"2(vi) "Menber of the service' means a person
absor bed against or appointed to a post in the cadre of the
servi ce under these rules;

(vii) "Service' neans the Uttar Pradesh Devel opnent
Authorities Centralised Services created under the Act.”

Rule 7(1) of the U P. Devel opment Authorities Centralised Services
Rul es, 1986 whi ch has been anended by Amendnent Rul es, 2002 reads
t hus:

Col um-1

Exi sting Rule

Col um-1

Rul e as hereby substituted

7(1) Notwi t hstandi ng anyt hi ng
inrule 28 the seniority of such
of ficers and ot her enpl oyees

who are finally absorbed in the
servi ce under Sub-section (2)
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of section 5-A of the Act shal
be determined on the criterion
of continuous length of service
i ncl udi ng the services rendered
in a Devel opment Authority,
Nagar Mahapal i ka, Nagar

Pal i ka or | nprovenment Trust

on simlar posts.

7(1) Notwi t hstandi ng anyt hi ng
inrule 28 the seniority of such
of ficers and ot her enpl oyees
who are finally absorbed in the
servi ce under Sub-section (2)
of section 5-A of the Act shal
be determined on the criterion
of continuous | ength of service
i ncludi ng the services rendered
in a Developrment Authority,
Nagar Mahapal i’ ka, Nagar

Pal i ka or I nmprovenent Trust or

i n Governnment Departnment on
simlar posts.

Rule 28 of the Rules, 1985 reads:

" 28. Seniority. - (1) Except as hereinafter provided
seniority of persons in any category of post, shall be
determ ned fromthe date of order of appointment and if
two or nore persons are appointed together, by the order
in which their names are arranged in the appoi nt nent

order:

Provided that if nore than one order or

appoi ntnent are issued in respect of any one

sel ection, the seniority shall be nmentioned in the
conbi ned order of appointnent issued under Sub-
rule (3) of Rule 25.

(2) The seniority inter se of persons appointed directly
on the result of any one selection, shall be the sane as

det erm ned by the Conm ssion or the Sel ection

Conmittee, as the case may be

Provided that a candidate required directly

may | ose his seniority if he fails to join wthout
val id reasons when vacancy is offered to him The
deci sion of the appointing authority as to the
validity of reasons shall be final

(3) The seniority inter se of persons appointed by
promotion shall be the same as it was in the cadre from
whi ch they were pronoted.

(4) Not wi t hst andi ng anything in Sub-rule (1) the inter
se seniority of persons appointed by direct recruitnent

and by pronotion shall be deternmined fromthe date of
joining the service in the case of direct recruits and from
the date of continuous officiation in the case of

pronot ees and where the date of continuous officiation

of pronptee and the date of joining of the direct recruit is
the sane, the person appointed by pronotion shall be

treated as senior:

t he
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Provi ded that where appointnents in any

years of recruitnent are nade both by pronotion

and direct recruitnment and the respective quota of
the source is prescribed, the inter se seniority shal
be deternined by arranging the names in a

conbined list in accordance with Rule 17 in such
manner that the prescribed percentage is

mai nt ai ned. "

Rule 37 of the Rules states:

" 37. Regul ati on of other matters.- (1) If any dispute

of difficulty arises regarding interpretation of any of the
provi sions of these rules, the sane shall be referred to the
gover nment whose deci sion shall be final

(2) Inregard to the matters not covered by these

rul es or by special orders, the nmenbers of service shal
be governed by the rules, regulations and orders
applicabl'e generally to U P. Governnent servants serving
in connectionwith the affairs of the State.

(3) Matters not covered by Sub-rules (1) and (2)
above shall be governed by such orders as the
Government may deem proper to issue.”

Part 11l of the Rules, 1985 deals with Suitability or Provisionally

Absorbed Persons, Part VIl deal s with Appointnent, Probation

Confirmation and Seniority. Rule 25 provides for appointment by the
Authority in terns of the selection process, which has been specified in Part
V of the said Rules. Part-1V deals with recruitnent.

The terms and conditions of recruitnent/appointment to the post,

seniority and other terms and conditions of service are governed by statutory
rules. The statute provides that only those, who were in the enpl oynent of
the different Devel opnent Authorities, shall be borne to the cadre of the
Central Services. The U P. Jal Nigamwas not a Devel opnent Authority. It
was constituted under a different statute. It was an autononous body. The
enpl oyees working with Jal N gam ni ght have been deputed to the services

of the Devel opment Authorities, but only by reason thereof they did not
derive any right to be absorbed in the services. Odinarily, an enployee has
no |l egal right to be deputed to another organization.  He has also no right to
be pernmanently absorbed excepting in certain situation as was held by this
Court in U.OIl. thr. Govt. of Pondicherry & Anr. vs. V. Rankrishnan &

Ors. [(2005) 8 SCC 394].

The Respondent Nos. 2 to 4 were deputed to the Ghazi abad

Devel opnent Authority on their own. They were presuned to be aware that

they were not borne in the cadre of Centralised Services. The Rules do not
provi de for appointnment by way of transfer. Appointnent by way of

absorption of a deputed enpl oyee woul d amount to fresh appoi nt nent which

may be subject to the offer given by the Authority. The Devel opnent
Authority is a statutory authority. So is the Jal N gam  The Schedul es
appended to the Rules provide for posts to be filled up by pronotion or by
direct recruitnment or by both. Schedul e IV provides for the posts which
were outside the purview of the Public Service Comm ssion and are required

to be filled up by promotion only, whereas Schedul e V specifies those posts
out side the purview of the Public Service Comm ssion, but were to be filled
up through direct recruitment only. It is not disputed that the State of U P
has since issued a notification on 9.12.2002 whereby and whereunder Rule

7(1) of the Rules, 1985 stood substituted, in terns whereof the past services
of only those officers and enpl oyees were to be counted who would finally

be absorbed in the services in ternms of Section 5-A(2) of the Act on the
criteria of continuous |ength of service, including the service rendered in
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Devel opnent Authority, Nagar Mahapal i ka, Nagar Palika or |nprovenent

Trust on simlar posts. The Respondent Nos. 2 to 4 were not and coul d not
have been absorbed under Section 5-A(2) of the Act and thus evidently Rule
7(1) is not attracted. The only Rule, which provides for seniority, is Rule
28. Rules 7 and 28, as noticed hereinbefore, occur in different Chapters
providing for different situations.

The Respondent Nos.2 to 4, therefore were not entitled to the benefits

of Rule 7. In ternms of the rules, there is no provision for appointnment by
way of transfer. There is also no provision for appointment on permanent
absorption of the deputed enployees. The only provision which in the fact
situation obtaining in the present case would apply and that too in the event
the State intended to absorb the enployees of Jal N gam would be Section
7(1) of the Act and Sub-Rule (2) of Rule 37 of Rules, 1985

Seniority, as is well settled, is not a fundanmental right. It is nmerely a
civil right. [See Bimesh Tanwar vs. State of Haryana (2003) 5 SCC 604,
paragraph 49 and al so Prafulla Kumar Das & Ors. vs. State of Oissa &

Ors. (2003) 11 -SCC 614.]

The Hi gh Court evidently proceeded on the prem se that seniority is a
fundanental right and thereby, in our opinion, comitted a mani fest error

The question which arises is as to whether the terns and conditions

i nposed by the State in the matter of absorption of Respondent Nos. 2 to 4
in the permanent service of GChazi abad Devel opnment Authority is ultra vires
Article 14 of the Constitution of India.

The State was naking an offer tothe Respondents not in terms of any

speci fic power under Rules, but in exercise of its residuary power (assum ng
that the sane was available). The State, therefore, was within its right to
i npose conditions. The Respondents exercised their right of election. They
coul d have accepted the said offer or rejected the sane. While naking the
said offer, the State categorically stated that for the purpose of fixation of
seniority, they would not be obtaining the benefits of services rendered in
U.P. Jal N gam and would be placed belowin the cadre till the date of
absorption. The submi ssion of M. Verma that for the period they were with
the Authority by way of deputation, should have been consi dered towards
seniority cannot be accepted sinply for the reason that till ‘they were
absorbed, they continued to be in the enpl oynent of the Jal N gam
Furthernore, the said condition inposed is backed by another condition that
the deputed enpl oyee who is seeking for absorption shall be placed bel ow
the officers appointed in the cadre till the date of absorption. The
Respondent Nos.2 to 4 accepted the said offer without any denur on 3.9.87,
28.11.91 and 6.4.87 respectively.

They, therefore, exercised their right of option. ~ Once they obtained

entry on the basis of election, they cannot be allowed to turn round and
contend that the conditions are illegal. [See RN Gosain vs. Yashpal Dhir
(1992) 4 SCC 683, Ramankutty Guptan vs. Avara (1994) 2 SCC 642 and

Bank of India & Os. vs. OP. Swarnakar & O's. (2003) 2 SCC 721.]

Further nore, there is no fundanental right in regard to the counting of the
services rendered in an autononous body. The past services can be taken
into consideration only when the Rules pernmt the sane or where a specia
situation exists, which would entitle the enployee to obtain such benefit of
past service.

We may now | ook into sone decisions of this Court.

In Ram Janam Si ngh vs. State of U P. & Anr. (1994) 2 SCC 622,
this Court held:

"\ 005\ 005\ 0051t is now al nost settled that seniority of an
officer in service is determined with reference to the date
of his entry in the service which will be consistent with
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the requirenent of Articles 14 and 16 of the Constitution
O course, if the circunstances so require a group of
persons, can be treated a class separate fromthe rest for
any preferential or beneficial treatnent while fixing their
seniority. But, whether such group of persons belong to
a special class for any special treatnment in matters of
seniority has to be decided on objective consideration
and on taking into account relevant factors which can
stand the test of Articles 14 and 16 of the Constitution.
Normal Iy, such classification should be by statutory rule
or rules franed under Article 309 of the Constitution

The far-reaching inplication of such rules need not be

i npressed because they purport to affect the seniority of
persons who are already in service. For pronotiona

posts, generally the rule regarding nerit and ability or
seniority-cumnerit is followed in npost of the services.
As such the seniority of ‘an enployee in the later case is
material and relevant to further his career which can be
af fected by factors, which can be held to be reasonable
and rational."

The Constitution Bench decision of this Court in Prafulla Kumar

Das & Ors. (supra), whereupon M. Verma pl aced reliance, does not |ay

down any universal rule that |ength of actual service is the determning
factor in the matter of pronotion and consequential seniority. In Roshan
Lal Tandon vs. Union of India [AIR 1967 SC 1889], this Court was

concerned with inter se seniority of the enployees drawn fromtwo different
sources in different situations.

Such is not the position here.~ The Appellants herein are borne in the
cadre of the Centralized Services by reason of provision of a statute. The
statute provides for constitution of the Centralized Services. The State
CGovernment has framed Rul es, which having validly been nmade woul d be

deenmed to be a part of the statute.

Absorption of the deputationists, on the other hand, woul d depend

upon an arrangenent, which nmay be nmade by the State being not a part of

the statutory Rule. They would, thus, be borne in'the cadrein terns of the
directions of the State in exercise of its residuary power.

In Ram Janam Si ngh (supra), this Court laid a distinction between

those who were in the services of Arny during energency and who had

joined Arnmy after the energency. It was held that those who have served

the country during enmergency fornmed a class by thenselves and if such

persons have been treated as a separate class for obtaining benefit in-the
matter of seniority, no grievance could be raised on the ground that such
classification would be upheld on the touchstone of Articles 14 and 16 of the
Constitution of India. Those enpl oyees who joined Arny. after energency
cannot cl ai mextension of such benefits as a matter of right.

In RS, Mkashi & Os. vs. |I.M Mnon & Os. [(1982) 1 SCC
379], this Court was considering a case where the staff of a new depart nent
had been drawn from four different sources.

Thus, in a case where enpl oyees were drawn from different sources,
al t hough as part of single schene, which was considered to be a specia
situation, was fornulated in that behalf, this Court opined:

"When personnel drawn fromdifferent sources are

bei ng absorbed and integrated in a new departnment, it is
primarily for the government or the executive authority
concerned to decide as a matter of policy howthe
equati on of posts should be effected. The courts will not
interfere with such a decision unless it is shown to be
arbitrary, unreasonable or unfair, and if no manifest
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unfai rness or unreasonabl eness is nmade out, the court wll
not sit in appeal and examine the propriety or w sdom of
the principle of equation of posts adopted by the
CGovernment. In the instant case, we have al ready

i ndi cated our opinion that in equating the post of Supply
Inspector in the CFD with that of Cerk with two years’
regul ar service in other governnent departnents, no
arbitrary or unreasonable treatnment was involved."

Despite the fact that the Court held that a rule whereby full benefits
havi ng been given and two years’ period had been reduced is not ultra vires
it was stated:

"The reasons stated by the | earned Single Judge of

the High Court for declaring the aforesaid rule to be
arbitrary and violative of Article 16 of the Constitution
do not appeal to us as correct or sound. Alnpbst the entire
reasoni ng of the learned Single Judge is based on an
assunption that there is an invariable "normal rule" that
seniority shoul'd be deternined only on the basis of the
respecti ve dates of appointnment to the post and that any

departure fromthe said rule will be prim facie
unreasonabl e and illegal .~ The said assumption is devoid

of any legal sanction. W are unable to recognize the

exi stence of any such rigid or inflexible rule. It is open

to the rule-making authority to take a note of the rel evant
ci rcunst ances obtaining in relation to each departnent

and determine with objectivity and fairness what rules
shoul d govern the inter se seniority and ranking of the
personnel working in the concerned departnents and t he
courts will only insist that the rules so formulated shoul d
be reasonabl e, just and equitable. Judged by the said test
of reasonabl eness and fairness, the action taken by the
Covernment in equating the clerical personnel which had
rendered two years’ regular service in other departnents
with the tenporary Supply Inspectors of the CFD and /in
directing as per inpugned Rule 4(a) that their inter se
seniority shall be deternmined with reference to the | ength
of service calculated on the basis of the said equation
cannot be said to be in any way discrimnatory or -ill egal
W are unable to accept as correct the view expressed by
the | earned single Judge of the H gh Court that "while
fixing the seniority in the higher post, it is not open to
take into consideration any service rendered in the |ower
post and that by itself spells out discrimnation." Firstly,
it is not correct to regard the post of a regular Cerk in the
ot her departnents as lower in grade in relation to that of
a Supply Inspector in the CFD. Further, in S G

Jai singhani v. Union of India, this Court has pointed out
that in the case of recruitnment to a service fromtwo

di fferent sources and the adjustnment of seniority between
thema preferential treatnment of one source in relation to
the other can legitimately be sustained on the basis of a
valid classification, if the difference between the two
sources has a reasonable relation to the nature of the
posts to which the recruitnent is nade. |In that case, this
Court upheld the provision contained in the seniority

rul es of the Income Tax Service, whereby a wei ghtage

was given to the pronotees by providing that three years

of outstanding work in Class Il will be treated as

equi valent to two years of probation in dass | (Gade II)
Servi ce. "

In Wng Commander J. Kumar vs. Union of India & Os. [(1982)
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2 SCC 116, this Court negatived the contention that any enpl oyee had

acquired vested right to have his seniority reckoned with reference to the
date of his pernmanent secondment and to all officers joining the organisation
on subsequent dates ranked only bel ow him The question, which fel

therein for consideration was as to whether the principle enunciated in Rule
16 can be said to be unreasonable or arbitrary. The Court took into

consi deration the factual aspect of the matter and held that it will not be
reasonabl e, just or fair to determine the seniority of the permanently
seconded service personnel nerely on the basis of the date of their
secondnent to the Organi zation

In that case also Oficers fromthree services holding different ranks
were inducted into the R & D Organi sation. Unreasonabl e consequence that
fl owed fromthe acceptance of the argunents of the Appellant therein were
consi dered opi ni ng:

"\ 005 When due regard is had to all the aspects and
circunstances, narrated above, it will be seen that the
principl e adopted under the inpugned rule of reckoning
seniority with reference to a date of attainment of the
rank of substantive Mjor/equivalent strikes a reasonable
mean as it ensures to all the service officers inthe R&D
the fixation of seniority in the integrated cadre giving ful
credit to the length of service put in by themin their
respective parent services."

In K Madhavan & Anr. vs. Union of India & Os. [(1987) 4 SCC

566], whereupon M. Verma pl aced strong reliance, this Court was

consi dering a case where deputation was made'to CBlI. The said decision

was rendered in a situation wherein the original Rule 5 of 1963 Rul es

providing for 85%of the recruitnment by way of transfer or deputation was
altered to 75% |In that case, the earlier services rendered by the Appellants
therein were directed to be considered having regard to the statutory rules
governing the field. Therein no question of a person joining the services

after resigning fromhis old post arose. It is only in that situation, the Court
opi ned that there was not nuch difference between deputation and transfer.

A difference between transfer and deputation would be /i mmteria

where an appoi ntnent by transfer is permssible, particularly in an

organi zation |i ke CBl where personnel are drawn fromdifferent sources by

way of deputation. It is one thing to say that a deputationist may be
regarded as havi ng been appointed on transfer when the deputation is from
one departnment of the Governnent to another departnent, but it would be
another thing to say that enpl oyees are recruited by different Statutory
Authorities in terms of different statutory rules. I'n a given case, the source of
recruitment, the qualification, etc., may be different in different

organi zations. The Statutory Authorities, it is trite, are not and cannot be
treated to be the departnents of the Government. . Their enpl oyees are
governed by the rules applicable to them Their services are not protected
under Article 311 of the Constitution

The State can conpel an enpl oyee to go on deputation fromits parent
department to another Public Sector Undertaking unless a statutory rule
exists in this behalf. |In absence of such a rule, no enployer can force an
enpl oyee to join the services of another enployer. Thus, K Mdhavan
(supra), in our opinion, has no application in the instant case.

K. Anjaiah & Os. vs. K Chandraiah & Ors. [(1998) 3 SCC 218

was again a case where this Court was concerned with multi source
recruitment. |In that case construction of Regulation 9 came under
consi deration, which is to the follow ng effect:

"9. (1) The persons drawn from other departnents will
carry on their service and they will be treated as on other
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duty for a tenure period to be specified by the
Conmi ssion or until they are permanently absorbed in
the Commi ssi on whichever is earlier

(2) The services of those staff menbers working in
the Commi ssion on deputation basis and who opted for
their absorption in the Comm ssion, shall be appointed
regularly as the staff in the Commission, in the cadre to
whi ch they bel ong, as per the orders of Governnent
approving their appointnents batch by batch and to
determ ne the seniority accordingly. For this purpose the
Conmi ssion may review the pronmpotions al ready
affected.”

Therein, thus, existed a provision for appointnment by way of

absorption of the deputationist. The said Regulation was decl ared
unconstitutional by the Tribunal. This Court, however, having regard to the
fact situation obtaining therein, thought it fit to uphold the Regul ations
stating:

"\ 005..that the phraseol ogy used in Regulation 9(2) is no
doubt a little cunbersone but it conveys the meaning

that the total length of service of these deputationists
shoul d be taken into account for determning the inter se
seniority in the new service under the Conm ssion and

the past service is not being w ped off.” W find

consi derable force in this argunent and reading down the
provi sion of Regul ation 9(2) we hold that while
determining the inter se seniority of the deputationists in
the new cadre under the Comm ssion after they are

finally absorbed, their past services rendered in the
Governnent have to be taken into account. |n other

words the total |ength of service of each of the enployees
woul d be the determinative factor for reckoning their
seniority in the new services under the Comi ssion."

Such a finding was, thus, arrived at by way of reading down the Rules
so as to uphold the constitutionality of the said provision and not by |aying
any law in that behalf upon interpreting Rule 9(2).

Havi ng noticed the afore-mentioned decisions of this Court, we may

now noti ce Sub-Inspector Rooplal & Anr. (supra), which i's the sheet
anchor of the judgment rendered by the H gh Court. |In that case, this Court
was concerned with interpretation of Rule 5(h) of the Delhi Police

(Appoi ntment and Recruitnment) Rules, 1980 providing that if the

Commi ssioner is of the opinion that it is necessary or expedient inthe
interest of work so to do, he may nmake appoi ntnment(s) to all non-gazetted
categories of both executive and ministerial cadres of the Del hi Police on
deput ati on basis and by draw ng suitable persons fromany other State,
Union Territory, Central police organization or any other force. The
Appel l ants therein were deputed on transfer fromBSF to the Del hi Police
pursuant to the aforementioned provisions. Rule 5(h) of the said rules
enpowered the Authority to appoint the enpl oyees of other departmnents
drawn by way of deputation dependi ng upon the need of the Del'hi Police.
There was no seniority rule. Seniority in that case was sought to be
determ ned by way of an executive order, which in turn was issued on the
basi s of a Menorandum dated 29.5.1986 i ssued by the Governnent of |ndia.
The Menorandum in question was neither made public nor the existence
thereof was made known to any person involved in the controversy. The
sai d Menmorandum was not made ipso facto applicable to the enployees. In
the aforenmentioned factual backdrop referring to R S. Makashi & Os.
(supra) and Wng Commander J. Kumar (supra), this Court observed:

"\ 005\ 005. Therefore, it is reasonable to expect that a
deput ati oni st, when his service is sought to be absorbed in
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the transferred departnment would certainly have expected
that his seniority in the parent departnent woul d be
counted. In such a situation, it was really the duty of the
respondents, if at all the conditions stipulated in the

i mpugned menor andum were applicable to such person, to

have nade the conditions in the menorandum known to

the deputationi st before absorhbing his services, in al
fairness, so that such a deputationist would have had the
option of accepting the permanent absorption in the Del hi
Police or not."

In that case a Coordi nate Bench of the Tribunal had opined that those
personnel who were drawn from ot her departments were entitled to get their
past services counted for the purpose of seniority. The said decision attained
finality. |In the case of the Appellant herein, the benefit of the said judgnent
was not extended and the question was sought to be reopened stating that the
post of Sub-Inspector in BSF was not equal to the post of Sub-Inspector in
the Delhi Police. The relevant part of the Menorandum i ssued on
29.5.1986, which was relied upon, reads thus:

"Even in the type of cases nentioned above, that
is, where an officer initially comes on deputation and is
subsequent |y absorbed, the normal principles that the
seniority should be counted fromthe date of such
absorption, should mainly apply. Were, however, the
of ficer has already been hol ding on the date of absorption
in the same or equival ent grade on regular basis in his
parent departnent, it would be equitable and appropriate
that such regular service in the-grade should also be taken
into account in determning his seniority subject only to
the condition that at the nost it would be only fromthe
date of deputation to the grade in which absorption is
being made. It has also to be ensured that the fixation of
seniority of a transferee in accordance with the above
principle will not effect any regular pronotions nade
prior to the date of absorption. Accordingly it has been
decided to add the follow ng sub-para (iv) to para 7 of
general principles communicated vide OM dated 22-12-

1959:

"(iv) In the case of a person who is initially taken
on deputation and absorbed later (i.e. where the

rel evant recruitment rules provide for "transfer on
deputation/transfer”), his seniority in the grade in
which he is absorbed will nornmally be counted
fromthe date of absorption. If he has so ever been
hol di ng already (on the date of absorption) the
same or equival ent grade on regular basis in his

parent departnent, such regular service in the

grade shall also be taken into account in fixing his
seniority, subject to the condition that he will be

given seniority from 027
\ 027 the date he has been hol ding the post on

deput ati on, or
\ 027 the date from which he has been appointed

on a regular basis to the sane or equival ent

grade in his parent departnent, whichever is

later.’ "

The interpretation of clause (iv) and in particular, the words

"whi chever is later" came up for consideration in the said decision and on
interpretation of the Rule it was held that the earlier decision in R S
Makashi & Ors. and Wng Conmander J. Kunmar woul d be applicable.

It was, however, of some interest to note it was held that such a right of the
Appel | ant s-petitioners therein could not have been taken away in the garb of
an O fice Menorandum In the aforenentioned fact situation, the | aw was
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stated in the followi ng terns:

"It is clear fromthe ratio laid down in the above

case that any rule, regulation or executive instruction
whi ch has the effect of taking away the service rendered
by a deputationist in an equival ent cadre in the parent
department while counting his seniority in the deputed
post would be violative of Articles 14 and 16 of the
Constitution. Hence, liable to be struck down. Since the
i mpugned menorandumin its entirety does not take

away the above right of the deputationists and by striking
down the offending part of the menorandum as has been
prayed in the wit petition, the rights of the appellants
could be preserved, we agree with the prayer of the

appel | ant-petitioners and the offending words in the
menor andum "whi chever-is |ater" are held to be

violative of Articles 14 and 16 of the Constitution, hence,
those words are quashed fromthe text of the inmpugned
menor andum Consequently, the right of the appellant-
petitioners'to count their service fromthe date of their
regul ar appointnent in the post of Sub-Inspector in BSF
whil e conmputing their seniority in the cadre of Sub-

I nspector (Executive) in the Delhi Police, is restored.”

For the said reasons only the executive instruction was held to be ultra

vires Articles 14 and 16 of the Constitution-of India. It was further held that
by reason of the Menorandum i npugned therein the right of the

deput ati oni sts coul d not have been taken away and in that view of the

matter, the offending part of the Menorandumwas struck down, as prayed

inthe wit petition. The rights of the Appellants were held to have been
preserved and the words "whichever is later" were held to be ultra vires
Articles 14 and 16 of the Constitution of India.

The decisions referred to hereinbefore, therefore, lay down a |aw that

past services would only be directed to be counted towards seniority in two
situations: (1) when there exists a rule directing consideration of seniority;
and (2) where recruitnents are nmade from vari ous sources, it-would be
reasonable to frame a rul e considering the past services of the enpl oyees
concer ned.

The said decisions, in our considered view, have no application in this
case, having regard to the provisions of Section 5-A of the Act, in terms
wher eof no provision exists for recruitnent of deputationists. Recruitnent
of deputationists, in fact, is excluded therefrom

In the instant case while exercising, as to its power under Rule 37(3),

there was no enbargo for the State Governnent to/ lay down conditions for

per manent absorption of enpl oyees working in one Public Sector

Undert aki ng to anot her. Layi ng down of such conditions and acceptance

t hereof have been held not to be violative by this Court in sone decisions to
which we may refer to now

In Government of Andhra Pradesh & Ors. vs. MA Kareem&
Os. [(1991) Supp. 2 SCC 183], this Court nade a distinction between
appoi ntnents fromone cadre to another, stating:

"\005.1t has to be appreciated that the cadre of the Chief
Ofice is altogether different fromcadre of the district
police offices/units where the respondents were earlier
appoi nted and they were not liable to be transferred to the
Chief Ofice. The service conditions at the Chief Ofice
were better, which was presumably the reason for the
respondents to give up their claimbased upon their past
services. It is true that the differential advantage was not
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so substantial as to attract every LDC working in the
district offices/units, and in that situation the letter
Annexure 'B had to be circul ated. However, so far as the
respondents and the two others were concerned, they

found it in their own interest to forgo their claim of
seniority on the basis of their past services and they did
so. "

In U P. Avas Evam Vi kas Parishad & Ors. vs. Rajendra
Bahadur Srivastava & Anr. [(1995) Supp.4 SCC 76], this Court opined:

"\005..1n view of the unequivocal undertaking given by the
first respondent, it is no |longer open to himto contend
that his dismissal (sictermination) order of 1971 was
illegal. He approached the Hgh Court in 1991 seeking to
qguash his term nation order of 1971 after securing
conditional reinstatement. Hi s challenge after his
appoi nt nent on his representation and acceptance of
conditions subject to which he was to be appointed is an
attenpt to overreach his goal ina circuitous route. It is
hard to accept that within a short period of five nonths
he has shown such a remarkabl e capabilities in

di scharging duties as appeared to be comrendable to the

of ficers recommended in the letters relied on by the
respondent . "

Yet again in Union of India & Anr. vs. Onkar Chand & Os.

[(1998) 9 SCC 298], this Court was considering the effect of clause 7(iii) of
the Recruitnment Rul es; which was applicable therein. The said rule reads

t hus:

"Where a person i s appointed by transfer in
accordance with provision in the Recruitment Rul es
providing for such transfer in the event of non-
avail ability of a suitable candidate by direct recruitnent
or pronotion such transferees shall be grouped with
direct recruits or pronotees, as the case nmay be, for the
purpose of para 6 above. He shall be ranked bel ow al
direct recruits or pronotees, as the case may be, selected
on the sane occasion."

In that case, the Respondent was permanentl|ly absorbed on 31.12. 1977

and interpreting the said Rules, this Court-heldthat he nust, therefore, take
his seniority below the persons in the department already in the cadre on that
date. It was further held:

"\ 005..0n these factors, one cannot find fault with the
fixation of seniority of the said Onkar Chand by the
appel l ants, which was chal |l enged before the Tribunal.

The Tribunal was not right in holding that the services
rendered by the said Onkar Chand as a deputation

promotee in the officiating cadre of ACCO Il from 2-1-
1978 has to be reckoned. The earlier ad hoc pronotion as
ACI O Il being agai nst the deputation quota that service
cannot be clainmed by a deputationist once he opted for

per manent absorption in the departnent. |If he wanted to
continue the seniority in the deputation quota by running
the risk of being repatriated to his parent departnent, he
ought not to have opted for permanent absorption. After
opting for the permanent absorption, he cannot claimthe
benefits of absorption as well as the service put in by him
in the deputation quota as ACCO-11."
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This Court in Anand Chandra Dash vs. State of Oissa & Os.
[(1998) 2 SCC 560], while considering a reverse case, i.e, when an
enpl oyee who was wor ki ng as Senior Auditor in Revenue and Excise
Depart ment and subsequently applied for the post of Senior Auditor in
Labour Departnent, opined:

"\ 005..We find sufficient force in the aforesaid contention

of the | earned counsel appearing for the appellant. That

the appell ant was appoi nted as a Seni or Auditor on being

duly selected by the Menber, Board of Revenue on

28-10-1966 is not disputed. It is also not disputed that his
services were brought over to the Labour Department on

requi sition being nade to all the governnment departnents

and on his name bei ng sponsored by the Revenue

Departnment. It is no doubt true that the Labour

Departnent had indicated that the seniority will be

determ ned on the basis of the date of joining of the

Labour Departnent itself but the appellant had at no

point of time agreed to the said condition, and on the

ot her hand, unequi vocal |y expressed his unw | lingness to

cone over-to the Labour Departnent by letter dated

6-11-1970 and without consideration of the sanme the

Revenue Departnent relieved himrequiring himto join

in the Labour Departnent.”

It was thus, open to the Respondents herein not to agree to in spite of

the said conditions as they had al ready been working with a statutory
authority, they, however, expressly consented to do so. They nust have
exercised their option, having regard to benefits to which they were entitled
to in the new post. Once such option is exercised, the consequences attached
thereto woul d ensue.

[ See HEC Vol untary Retd. Enps. Welfare Soc. & Anr. vs. Heavy

Engi neering Corporation Ltd. & Ors. [JT 2006 (3) SC 102]

There is another aspect of the matter. The Appellants herein were not
joined as parties in the wit petition filed by the Respondents. In their
absence, the Hi gh Court could not have determ ned the question of inter se
seniority. [See Prabodh Verma & Ors. vs. State of UP. & Os. (AR

1985 SC 167).] In Ram Janam Si ngh (supra) this Court held

"\005...1t is now al nost settled that seniority of an officer
in service is determined with reference to the date of his
entry in the service which will be consistent with the
requi renent of Articles 14 and 16 of the Constitution. O
course, if the circunstances so require a group of

persons, can be treated a class separate fromthe rest for
any preferential or beneficial treatnment while fixing their
seniority. But, whether such group of persons belong to

a special class for any special treatnment in matters of
seniority has to be deci ded on objective consideration

and on taking into account relevant factors which can
stand the test of Articles 14 and 16 of the Constitution
Normal Iy, such classification should be by statutory rule
or rules framed under Article 309 of the Constitution

The far-reaching inplication of such rules need not be

i mpressed because they purport to affect the seniority of
persons who are already in service."

There is yet another aspect of the natter, which cannot be | ost sight
of. This Court, in DDR yadav & Anr. vs. R K Singh & Anr. [(2003) 7
SCC 110], having regard to the statutory schene, opined:

"What was, therefore, relevant for the purpose of
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determ nation of seniority even in terns of Rule 7 of the
1985 Rul es, was the continuous service rendered by the
enpl oyees concerned "on simlar posts", which would

nmean posts which were avail abl e having been legally
created or borne on the cadre.

The ad hoc or tenporary pronotion granted to the
appel l ants on 3-5-1986 and 13-1-1987 respectively on
non- exi stent post of Assistant Executive Engi neer woul d
not, therefore, confer any right of seniority on them

Thus, for all intent and purport for the purpose of
determ nation of seniority, the appellants were not
pronoted at all. Once they have been absorbed with

Respondent 1 and ot her enployees simlarly situated,

their inter se seniority would be governed by the statutory
rules operating the field. The case of the appellants vis-
‘-vis Respondent 2-although may be governed by the

special rules, in ternms of Rule 7, the same has to be
determ ned on-the criterion of continuous |ength of

service .including the service rendered in a Devel opnent

Aut hori ty, Nagar Mahapal i ka, Nagarpalika or

| rproverrent Trust on similar posts. The appellants, it
will bear repetition to state, although were pronoted at
one point of tinme on purely ad hoc basis to the post of
Assi stant Executive Engineer as the said posts even in
their parent authority were not of sinmlar type, the sane
woul d not be relevant for the purpose of determining the
inter se seniority. 'If the rule of continuous service in
same and simlar posts is to be resorted to, the date of
initial appointment would be arelevant criterion therefor.
[ See M Ranthandran v. Govi nd Ballabh (1999) 8 SCC

592, K. Anjaiah v. K Chandrai ah (1998) 3 SCC 218,

Vi nod Kumar Sharnma v. State of U P. (2001) 4 SCC 675

and S.N. Dhingra v. Union of India(2001) 3 SCC 125.]

XX XX XX XX

As the post of Assistant Executive Engi neer was

not a cadre post, the appellants cannot be said to have
been working on a hi gher post for the purpose of Rule 7
of the 1985 Rules."”

For the reasons aforenentioned, the inpugned judgnent cannot be
sust ai ned, which is set aside accordingly.

However, in the event Respondent Nos.2 to 4 and 6 (intervener)

herein intend to question the validity of the notification dated 9/12/2002,
woul d be open to themto do so, if they are aggrieved thereby. It is made
clear that we have not gone into the question of the validity or otherw'se
t her eof .

The appeals are allowed. No costs.

it




