2008:BHC-AS: 20879 IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VI'L APPELLATE JURI SDi CTI ON

WRIT PETITION NO 6743 OF 2007

The Central Hindu MIlitary Soci al
Education Society, A Society duly
regi stered under the Societies
Regi stration Act & also under the
Public Trust Act, 1950, having

of fice at Ranmbhoom , Bhosl a

Mlitiary School Conpound,

Anandval i, Nashik, through its

Secretary- Shri Di vakar K

Kul kar ni . ... Petitioner.
Vs.

1. The Joint Charity Conm ssioner
Nashi k Regi on, Nashi k.

2. The Chai rman/ Manager, Janl axm

Co- operati ve Bank Ltd.
Sammr uddhi  Gadkari Chowk, Agra
Road, Nashi k. ... Respondents.

P.N. Joshi for the petitioner.

S.D. Rayrikar, A GP. for respondent No.1
A. S. Desai for the Respondent No. 2.

Uresh Mankapure, Am cus Curiae is present.

W TH
VWRI T PETI TION NO. 5861 OF 2008.

Maharashtra Rashtrabhasha Sabha,
Rasht rabhasha Bhavan, 387, Narayan
Pet h, Pune Through it’s authorised
Representative Satish Sanpathla
Surana, Age 45 years, CQccupation
Service, R o0 24, Nutan Housing
Soci ety, Nutan Col ony, Aurangabad. ... Petitioner

Vs.
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1. The St at e of Mahar ashtr a,
Through: Charity Comm ssi oner,
Mahar ashtra State, Minbai

2. The Joi nt Charity Commi -
ssi oner, Pune Regi on, Pune.

3. Shant aram Ranthandra Patil, Age
65 years, Occ: Retired, Ro
1327/ A, Sadashi v Peth, Pune- 30.
Respondent s.
P.B. Shirsath with V. N Tayade
for the Petitioner.

V. A Sonpal, A.G P. for Respondent Nos
N. P. Deshpande for Respondent No. 3.

CORAM : V. C. DAGA, J.
DATED : 22nd Cctober 2008.

Rule in both petitions returnable forthwth.

Heard finally by consent of the parties.

2. These petitions, filed under Article 227 of
the Constitution of India, are directed against the
orders passed by the Joint Charity Conm ssioner,
Nashi k and Pune rejecting applications filed under
section 36(1)(a) of the Bonbay Public Trust Act, 1950
("*B.P.T.Act’” for short). 1In both petitions parties
are different but the legal contentions raised are
common based on nore or less simlar basic facts, so

this common judgnent shall di spose of both
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t hese petitions.

Facts in WP. No. 6743/ 2007 :

3. The petitioner- Central Hndu Mlitary Socia
Education Society is a Trust duly registered under the
provisions of the B.P.T.Act owning properties one of
whi ch bearing Plot No.1l1, Survey Nos. 710, 711, 714,
Hi ssa No.12, adnmeasuring 517.50 sq.ntrs. situate
within the limts of the Nashi k Minicipal Corporation

Nashi k ("said property"” for short).

4. The petitioner trust 1is running a Bhosala
Mlitary School and other allied institutions. The
petitioner trust finding it difficult to develop the
said property for want of financial resources, adopted
a resolutionin its General Body Meeting held on 30th
Novenber, 1997 to enter into an agreenent of
devel opment wi th one Janl axm Co-operative Bank Ltd.,
("Bank"™ for short). Accordingly, the petitioner-
Trust executed devel opnent agreenent in favour of the
said Bank and handed over possession of the said

property in the year 1977 itself and got it devel oped.

5. The petitioner- Trust faced |l egal problens in
executing the registered docunents in favour of the

Bank so as to transfer part of the interest in the
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said property in favour of the Bank for want of
perm ssion of the Charity Conm ssioner under section
36(1)(a) of the B.P.T. Act . Consequently, the
petitioner- Trust noved an application before the
Joint Charity Conmm ssioner, Nashik sone tinme in the
month of July, 1999, to seek perm ssion under section
36(1)(a) of the B.P.T. Act so as to transfer part of
the property in favour of the Bank in terns of the

devel opnent agreenent.

6. The Charity Conmm ssioner after hearing parties
to the application, by a reasoned order, refused to
grant post facto sanction finding that no tenders were
invited by the Trust before sealing the agreenent and
handi ng over possession of the subject property in
favour of the Bank and that as per clause (iv) of the
devel opnment agreenment dated 30th Septenber, 1998, the
obligation to obtain permssion from the Charity
Comm ssi oner under B.P.T. Act was thrown on the Bank,
especially, when the trustees were supposed to have
obt ai ned such sanction. This order is under challenge
in this petition at the instance of the petitioner in

W P. No. 6743/ 2007.

Facts in WP. No. 5861/ 2008 :
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7. In this petition also, petitioner is a public
trust registered under the provisions of the B.P.T.
Act established and controlled by the Centr al
Government for pronmotion of Hi ndi | anguage owning a
property bearing Survey No. 44, Sheet No. 73

adneasuring 1077 sq. meters situated at Aurangabad.

8. The said trustees considering prime |ocation
of the Trust property resolved to develop the said
property and assigned the rights of developnent in
favour of one "Ms. Yogiraj Builders"” in the year

1977.

9. The petitioners claim to have noved an
application wunder section 36 of the B.P.T. Act
sonetime in the year 1977. However, according to the
of fice of the Charity Comm ssi oner, no such
application was filed by the Trust. No evidence was
produced on record to show that such an application
was noved at any tinme muchless on 23rd Cctober, 1997.
The present proceedi ngs under section 36 (1)(a) of the
B. P. T. Act were initiated by filing an application
dat ed dated 9th August, 2001.

10. According to the petitioners, the tenders were

floated in the |ocal newspapers on 13th February,
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1998. In response thereto, four persons submtted
their tenders on 25th February, 1998. According to
the petitioners, one Ms.Yogiraj Builders offered to
gi ve highest percentage of constructed portion in the
building to the Trust to be constructed on the subject
plot of the Trust within a period of 20 nonths from

the date of devel opnent agreenent.

11. The agreenent for devel opnent was executed on
16th March, 1998. The total built up area was 2,154
sq. neters. Qut of this 1,217 sqg.mrs. area was
agreed to be given to the Trust. As against this, 17
shops in the basenment plus 17 shops on the ground
floor were to be retained by the buil der and devel oper
on |lease for a period of 99 years. The Trust was to
execute |ease deed in favour of the builder and

devel oper.

12. The application dated 9th August, 2001 noved
under section 36 (1)(a) was treated as application for
ex post facto sanction by the Charity Conm ssioner.
The said application, after hearing the trustees, was
rejected by the Charity Comm ssioner for want of power
to grant ex post facto sanction to the arrangenent
arrived at between the trust and the devel oper.

Consequently, application canme to be rejected.
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Subm ssi ons :

13. M .P.N Joshi, |earned counsel appearing for
the petitioner in WP.No.6743/2007 raised solitary
contention that the Joint Charity Conm ssioner was not
precluded from considering the grant of ex post facto
approval or sanction to the devel opnent agreenent. He
thus, submts that matter be remtted back to the

Joint Charity Comm ssioner for consideration afresh.

14. M. Shirsath, |earned counsel appearing for the
petitioners in WP.No.5861/2008 urged that the Joint
Charity Conm ssioner w thout ascertaining the fact of
filing earlier two applications dated 23rd Cctober,
1997 and 24th COctober, 1998 filed by the petitioners
erroneously held that no such applications were

received by its office.

15. He further submts that the inpugned order
dated 16th My, 2008 is passed without hearing the
Advocate for the petitioner as such inpugned order is

in breach of the principles of natural justice.

16. According to M. Shirsath, the agreenent for

devel opnment is not within the sweep of section 36 of
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the B.P. T.Act, 1950. The lease is to be created after
the terns of developnent agreenent are fulfilled.
Therefore, it was well wthinthe rights of the
trustees to apply for sanction before execution of the

| ong term agreenent of |ease.

17. In the subm ssion of the | earned counsel, the
Charity Conm ssioner while granting sanction under
section 36 is required to bear in mnd the interest,
benefit and protection of the trust. He has power to
refuse permssion for sale of the trust property on
the ground of inadequacy of consideration and he may
reject the agreenent on that ground. The Joint
Charity Conm ssioner has conmitted error in relying
upon the Division Bench judgnent of this Court in the
case of Madhukar Sundarlal Seth v. S. K Laul, 1993
vh. L. J. 1107. According to him power under section
36 of the B.P.T.Act, which vests with the Charity
Comm ssioner, is very limted. He has to consider
genuine need to sell inmovable property of the Trust.
Secondly, he has also to consider whether or not the
said property is being sold in the interest of Trust
and its beneficiaries. He cannot substitute his own
i deas and views vis-a-vis functioning of trust as held

by the D vision Bench of this Court in Suburban
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Education Society v. Charity Commi ssioner of

Mahar ashtra State, 2004 (2) All.MR 575.

18. According to the learned counsel, in the
present case, the learned Joint Charity Conm ssioner
has erroneously held that the construction wll be
unaut horised and the same will not come in the aid of
Trust or the builder to regularise the transaction
wi thout any sound reason. In his subm ssion, various
reasons nentioned by the Trust for developing its
property have not been considered by the | earned Joint

Charity Comm ssi oner.

19. M. Shirsath submts that if the Trust has
taken a decision that the Trust wants to di spose of
the property to fulfil its objects, thenit 1is not
within the jurisdiction of the Charity Conm ssioner to
go behind this decision in exercise of powers under
section 36 of the B.P.T. Act. Reliance is placed on
the judgment of this Court in the case of Bara |mam
Masjid Trust v. Charity Conm ssioner, Mharashtra
State, 2006 (1) Mh.L.J. 809. 1In his subm ssion, the
power conferred on the Charity Conmm ssioner under
section 36(1) is to ascertain whether or not the
property is being sold in the interest of the Trust

and that at the best avail able price.
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20. It is further submtted that the since the
petitioner Trust had no finance to construct and
develop the old building, it had no option but to
invite tenders and enter into an agreenment of
devel opnment with Ms.Yogiraj Builders as it had
offered to give maxi numconstructed area to the Trust
as conpared to other offerers. The |I|earned Joint
Charity Comm ssioner failed to take into consideration
the legal and factual aspects and thereby erred in

rejecting the application.

21. He further submts that the Trust has entered
into an agreenment for devel opnent of its plot with the
buil der and, imediately, applied for sanction as
contenplated under section 36 of the B.P.T. Act to
the Joint Charity Conmi ssioner. No ex post facto
sanction was asked for by the petitioners because the
lease was to be created only after the ternms of
agreenent for devel opnent are fulfilled as per
condition No.4 in the agreenent. Reliance is placed
on the judgnment of the division bench of this Court in
the case of A R Khan Construwell & Co. V. Yout h
Education and Wl fare Society, Nasik, 2006(2) wh.L.J.
595.
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22. Per contra, M. Deshpande, | earned counsel
appearing for respondent No.3 urged that this is not a
fit case for entertaining petition under Article 227
of the Constitution of India. He further submts that
it is absolutely false on the part of the petitioners
to contend that they had filed application on 23rd
Cct ober, 1997 and anot her application on 14th Cctober,
1997. According to him had these applications been
filed, the petitioners would have certainly pressed
t hose appl i cations r at her t han entering into
transactions wth the builder. He further submts
that no evidence in this behalf is produced on record
to support filing of two applications on earlier

occasi ons.

23. M . Deshpande further submts t hat under
section 36 of the B.P.T.Act previous sanction is
cont enpl at ed. Therefore, the Trust should not have
finalised the transaction. He submts that one cannot
finalise the deal and then approach for perm ssion or
sanction. In his subm ssion, the Charity Comm ssioner
by t he i mpugned order has rightly held t hat
application is not maintainable. He further submts
that the petitioners had engaged as many as three
advocat es. Al of themchose to remain absent when

t he mat t er was heard by t he Joi nt Charity
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Comm ssi oner . If that be so, he submts that no
grievance in this behalf can be allowed to be nade or

entertained at the instance of the petitioners.

24. M . Deshpande further submits that the trustees
of the Trust have executed an agreenment to purchase
built-up area of 1,197 sq.ft. in the sane building
for Rs.13,00,000/-. The anount has been pai d.
According to him the builder has earned profit
running into crores, as against which the Trust has
suffered loss of about Rs.64,00,000/-. He, thus,

prayed for dism ssal of the petition.

Consi deration :

25. At the outset, having seen the pleadings in
the petition being Wit Petition No.6743/2007 and the
prayers nade, the facts of the case do not justify
invocation of Article 226 of the Constitution of
| ndi a. Hence petition as filed under Article 226 is

liable to be rejected. Oder accordingly.

26. Let nme first consider the subm ssion of
M. Shirsath (in WP. No.5861/2008) that the application
nmoved by the Trust under section 36(1) of the B.P.T.

Act was not for post facto sanction. The subm ssion
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made is msplaced. In this case, property has already
been devel oped. Construction is conplete in toto.
Funds are spent by the developer. Third party rights
are already created. Now, no other person can
conpet e. The fate of the property is already seal ed.
Under t hese ci rcunst ances, by no stretch of
imagi nation it can be said to be an application for
prior sanction. The condition to execute |ease deed
is a part of conposite transaction. It is one of the

conditions of the devel opnent agreenent.

27. Now, |et nme exam ne, the subm ssion nmade as to
whet her or not an application for post facto sanction
can be considered on the text of section 36(1) of
B. P. T. Act . The relevant part of the section 36

reads as under

S.36 (1) : Notw thstandi ng anythi ng cont ai ned
in the instrument of trust ---

(a) no sale, exchange or gift of any
i mmovabl e property; and

(b) no lease for a period exceeding ten
years in the case of agricultural |and or for
a period exceeding three years in the case of
non-agricultural |and or building; belonging
to a public trust shall be valid without the
previ ous sanction of the Charity Conm ssioner.
Sanction may be accorded subject to such
conditions as the Charity Comm ssioner nmay
think fit to inpose, regard being had to the
interest, benefit or protection of the trust;

(c) | f the Charity Comm ssi oner IS

::: Downloaded on -01/04/2024 15:42:38 :::



28.

vi ew of

29.
Shr avan

| ear ned
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satisfied that in the interest of any public
trust any imovabl e property thereof should be
di sposed of, he may, on application, authorise
any trustee to dispose of such property
subj ect to such conditions as he may think fit
to inpose, regard being had to the interest or
benefit protection of the trust.” (Enphasis
suppl i ed)

The question posed is no nore res integra in

earlier judgenents of this Court on the issue.

In the case of Chandrabhan Chunnilal Gour v.
Kumar Khunnol al Gour, 1980 Wh.L.J. 690; the

si ngl e Judge has hel d as under

"The use of the word "previous" before the
word "sanction" in section 36(1), Bonbay
Public Trusts Act clearly nmeans that sanction
contenplated by subsection (1) has to be
obtained before the transaction is conpleted
and not thereafter. Ex-post -facto sanction
cannot validate the transaction. The second
sentence added by the Amending Act of 1971
nmerely authorises the Charity Conm ssioner to
i npose conditions as he may think fit while
granting sanction. Once having said that
sanction has to be previous, it was not
necessary to repeat the same word again while
enpowering the Charity Conm ssioner to inpose
condi ti ons. Hence, nerely because the word
"sanction”™ in the second sentence is not
preceded by word "previous" it cannot be said
that Legislature had enpowered the Charity
Conmi ssioner to accord sanction after the

transacti on. Cl ause (g) of section 69 refers
to sanction under section 36 and cannot be
taken to enlarge the scope of section 36. It

the Charity Comm ssioner has to exerci se power
under section 69, he can exercise it only in
the manner provided in section 36(1). Hence
i f section 36 requires sanction to be

previous, there is no power in the Charity
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Conmi ssioner to accord sanction after the
transaction and validate it by the so called
ex-post-facto sanction. Section 36(1) is not

nerely procedural or technical. Section 41-E
cannot be said to enpower the Charity
Comm ssi oner to grant an ex-post -facto

sanction."” (Enphasis supplied)

The above judgnent is approved by the Division Bench
of this court in the case of Charity Comm ssioner V.
Shanti devi L. Chhaganl al Foundation Trust, 1989
Wh.L.J. 1048 in the follow ng words
"16. I n Chandrabhan vs. Shrawan Kumar
(supra), a single Judge of this Court held
that sanction contenplated by section 36(1)
has to be obtained from the Charity
Conmi ssi oner before the transacti on S
conpleted and there is no power in the Charity
Conmi ssioner to accord sanction after the

transaction is conpleted and validate it by ex
post facto sanction.”™ ......

30. Readi ng of t he af oresai d sub-section
unequi vocal |y goes to show the perm ssion contenpl at ed
under section 36(1) is a prior "permssion" and not

subsequent "perm ssion or sanction".

31. The Suprene Court in para-63 of its judgnent
in the case of Life Insurance Corporation of India v.
Escorts Ltd., & Os., (1986) 1 SCC 264, observed as

under:
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"63. We find, on a perusal of
the several, different sections of the very
Act , that the Parlianment has not been

unm ndful of the need to clearly express its
intention by wusing the expression "previous
perm ssion" whenever it was thought that

"previous permnm ssion” was necessary. In
Sections 27(1) and 30, we find that the
expression ‘permssion’ is qualified by the

word ‘previous’ and in Sections 8 (1), 8(2)
and 31, the expression ‘general or special
per m ssi on’ is qual i fied by the word
"previous", whereas in Sections 13(2), 19(1),
19(4), 20, 21(3), 24, 25, 28(1) and 29 the

expressions ‘permssion and ‘ gener al or
special perm ssion’ renmain unqualified. The
di stinction made by Par | i ament bet ween

perm ssion sinpliciter and previous perm ssion
in the several provisions of the sanme Act
cannot be ignored or strained to be expl ai ned
away by us. That is not the way to interpret
statutes. .............. "

In the above view of the matter, subm ssion nade by

M . Shirsath hol ds no water.

Absence of transparency :

32. So far as absence of a transparency leading to
absence of public invitation of tenders is concerned,
this Court as well as the Apex Court have repeatedly
held that the sale of socialist/ public property mnust

be transparent.

33. In a case of Ram and Shyam Conpany v. State
of Haryana, AIR 1985 SC 1147; the Apex Court tried to
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make distinction between two types of properties and
di sposal thereof, 1i.e. the use and disposal of the
private property and socialist property; and went on
to observe that owner of private property nmay dea
with it in any manner he |ikes w thout causing injury
to any one else. But the socialist property has to be
deal t with in a public interest. The mar ked
difference lies in this is that while the owner of
private property may have a nunber of considerations
which may permit himto dispose of his property a
song. On the other hand, disposal of trust property
partakes the character of a Trust in its disposal and
t here shoul d be not hing hanky and panky and it nust be
done at the best price so that |arger revenue com ng

into the coffers of the State.

34. Wiile taking the above view, the Apex Court
relied upon various judgnments including that of Ramana
Dayaram Shetty v. The International Airport Authority
of India, (1979) 3 SCR 1014 = AIR 1979 SC 1628;
wherein the property of the public sector undertaking
was involved. It is, thus, clear that the socialist
property or the property held in Trust is treated at
par wth the public property or governnent property
for the purposes of sale or transfer. |If that be so,

t he sane considerati on would hold good for disposal of
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the properties of the public Trust.

35. The only question that arises in this case for
consideration is: whet her on the facts found, the
petitioner Trust was justified in agreeing to transfer
property held by it in favour of the devel oper or Bank
by a private negotiation wthout inviting public

offers.

36. It is needless to mention that whi | e
devel oping the property held in Trust by public
charitable trust, the Trust is expected to nake al

attenpts to obtain best avai lable price while
di sposing of the public property or the property held
in trust. This principles may be taken as well

establ i shed by now.

37. In Fertilizer Corporation Kamagar Union V.
Union of India, AIR 1981 SC 344 (at p. 350) the Apex

Court speaki ng through Chandrachud, C J., observed :

"We want to nmake it clear that we do not doubt
the bona fides of the authorities, but as far
as possible, sales of public property, when
the intention is to get the best price, ought
to take place publicly. The vendors are not
necessarily bound to accept the highest or any
other offer, but the public at |east get the
satisfaction the the Governnent has put al
its cards on the table".

::: Downloaded on -01/04/2024 15:42:38 :::



=19 -

38. I n Sachi danand Pandey v. State of West
Bengal, AIR 1987 SC 1109 (at p.1133) O Chinnappa
Reddy, J. after considering alnost all the decisions
of the Apex Court on the subject summarised the

propositions in the following terns :

"On a consideration of the relevant cases
cited at the bar the followi ng propositions
may be taken as well established State
owned or public owned property is not to be
dealt wth at the absolute discretion of the
executi ve. Certain precepts and principles
have to be observed. Public interest is the
par anmount consideration. One of the nethods
of securing the public INTELSAT when it s
considered necessary to dispose of a property
is to sell the property by public auction or
by inviting tenders. Though that 1is the
ordinary rule, it is not an invariable rule.
There may be situations where there are
conpel ling reasons necessitating departure
from the rule but then the reasons for the
departure nust be rational and should not be
suggestive of discrimnation. Appearance of
public justice is as inportant as doing
justi ce. Not hi ng shoul d be done which gives
an appearance of bias, jobbery or nepotisni.

39. On the aforesaid touchstone, if the cases in
hand are exam ned, the petitioner trust, neither
invited tenders nor held public auction but chose to
hol d negotiations with private party strai ghtway. Had
they invited tenders, the possibility of the Trust
getting better of fers. I n bot h petitions,

transparency in the subject transactions is |acking.
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40. On the above canvass, both these petitions are
wi t hout any nerit. I n the result, both these
petitions are dismssed. Rule is discharged with no

order as to costs.

(V.C.DAGA, J.)
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