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ACT:

Constitution, art. 311-Madhya Bharat-Retrenchnent Terns in
respect of enployees of fornmer States nerging to form new
St at e- Enpl oyees of certain cat egori es provisionally
absor bed- Coul d be retrenched for certain specified reasons-
When enpl oyee is retrenched for one or nore of such reasons
Art. 311 is not' attracted-Tests are obj ective and
retrenchnent order can be ’'defended on other grounds even if
one grounds fails.

HEADNOTE

The appel |l ant was in 1934 first appointed as a constable in
the erstwhile State of Gnalior and was prompted in 1945 to
the post of Sublnspector. ln'May 1948 the rulers of
Gnalior, |Indore and certain other States forned under a
covenant executed by them a new State, called the ‘United
States of Madhya Bharat. The appel lant was allowed to work
as a Sub-Inspector in the new State of Madhya Bharat but hi's
nane was centered fromthe very beginning, that is from My
1948, in the list of ’'provisionally absorbed servants,” and
remained so during all material times. By a notification

dated Decenber 15, 1948, the Madhya Bharat ~ Governnent
published rules, called the 'Retrenchment Terms’ which were
revi sed by another notification dated July 9, .1949. In the
sai d notification principles were laid down for the
selection of Governnent Servants for retrenchnent. The
appel l ant was retrenched by an order signed by the Deputy
| nspector-Ceneral, Central Range, on the ground “that the
appel l ant had a consistent bad record under retrenchnent
cat egory 2 of the Retrenment Terms. In appeal t he
I nspector-Ceneral confirmed the said order also under
categories 4 and 7 of the said Ternms, that is, besides the
ground of a consistently bad record, also on the ground of
the appellant not possessing the mininum qualification
prescribed for the post, and on the ground that the
appel | ant for reasons consi dered adequate by the Governnent,
could not be absorbed in the Madhya Bharat service. The
wit petition filed by the appellant challenging this order
was dism ssed by the High Court on the ground of delay,
though Art. 311 of the Constitution was held to be
attracted. In 1960 the appellant filed a suit relying on
Art. 311. The trial court decreed the suit. The H gh Court
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however allowed the State's appear.. By special |eave the
appel | ant appealed to this Court and contended : (i) that on
the construction of the said Retrenchnent Terns the inpugned
or der amounted to one of dismssal, attracting the
provisions of Art. 311; and (ii) that since the ground of
consi stent bad record anounted to a stigma, and could not
therefore be relied on in support of the order, the order
fell and could not be sustained on the ground of |ack of
m ni mum educati onal qualification.

Di sm ssing the appeal

HELD : (i) The classification of persons in the seven
categories was clearly nmade to sel ect persons 'fromout of
those who were in excess of the requirements of the new
State. Since they were not to be absorbed, they could not
be said to have been the enployees of the new State and Art.
311 therefore could not apply to their cases. The claim of
the appell ant that the inpugned order amunted to punishnment
or that for that reason Art. 311 was attracted was clearly
m sconcei ved. [ 801B]

795
(ii) The respondent-State had relied upon the categories 2,
4 and 7, as ground for the- i nmpugned order. So far as

category 4 was concerned, there can be no doubt that the
appel l ant did not have the m ni mum educati onal qualification
required for the post of a Sub-Inspector. Since that was
so, he’ would also fall in category No. 7, that is, as a
person who could not, for reasons consi dered adequate by the
Governnment, be absorbed in the service of the new State

Even if therefore, category 2 could not for sone reason or
the other be taken into consideration, categories 4 and 7
were relevant and valid.  The nmere fact that the  Governnent
could not avail of category 2 did not nean that it could not
rely on the other two grounds. The reason-is that this was
not a case of subjective satisfaction, where on failure of
one of the grounds it would be inpossible to predicate
whether the relevant authority could have reached its
satisfaction only on the basis of the rest of the /grounds.
The tests here were objective ones and if one of the severa

such tests failed. but the others were sufficient, the order
woul d still have to be sustained. [801E]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1259 of
1967.

Appeal by special leave fromthe judgment and order dated
December 20, 1966 of the Madhya Pradesh Hi gh Court, |Indore
Bench in First Appeal No. 61 of 1962.

Ranmeshwar Nath, for the appellant.

Ram Panjwani, 1. N Shroff and H S. Parihar, - for the
respondent s.

The Judgrment of the Court was delivered by

SHELAT, ACTING C. J.-The appellant was in 1,934 first —ap-
pointed as a police constable in the erstwhile State  of
Gnal i or and was prompted in March 1945 to the post of a Sub-
| nspect or. In May 1948, the rulers of Gwalior, Indore and
certain other States forned, under a covenant executed 'by
them a new State, called the United States of WMdhya
Bhar at . The appellant was allowed to work as a Sub-
I nspector in the new State of Madhya Bharat, but his nane
was entered fromthe very beginning, that is from My 1948,
in the list of "provisionally absorbed servants", and
remai ned so during all material tines.

By a notification, dated Decenmber 16, 1948, the WMadhya
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Bharat Governnent published rules, called the "Retrenchnent
Ternms". As revised by another notification, dated July 9,
1949, these Retrenchnent Terns so far as they are relevant
for the purposes of this appeal read as under
"CGovernnent of the United State of Madhya Bharat.
NOTI FI CATI ON
After a careful consideration of the Mbhan Rau
Conmittee’'s recommendati ons regardi ng the retrench-

796
ment of surplus staff of the acceding States of the Mdhya
Bharat Union and conpensation terns to be offered to such
staff, the Governnent of Madhya Bharat have been pleased to
sanction the follow ng principles which, will govern the
sel ection of Governnent servants for discharge from service
and the grant of conpensation to them Onving to wide
diversity of rules relating to | eave and pension in force in
the various acceding Units of Madhya Bharat, the Governnent
are constrained to frame a separate set of rules, nodelled
on the terns sanctioned by the Governnent of Indiato their
retrenchnent personnel. The Governnent are aware that
cessation _of enploynent is bound to cause distress and in
order to soften the blow, as far as possible, they have kept
in view the need for providing each retrenched servant wth
a reasonabl e subsi stence which would enable himto tide over
the period necessary for building up new associ ati ons

1. Principles to govern the selection of

Government Servants for-retrenchment

(a) The retrenchrment -~ shoul d  enbrace t he

foll owi ng categories

(1) Those who have attained the age of super-

annuati on.
Not e: - The age of superannuation shall be taken
as 55 years for Covernnment servants in

superior service and 60 years for those in
i nferior service.
(2) Those whose record of service is consis-
tently bad.
(3) Tenporary and. officiating Gover nirent
servants.
(4) Those who do not possess the ninimm
qualification prescribed for the post held by
them
Note:-1t wll be the right of Governnent to
retain an exceptionally good person even
though be may not be possessed of the mininmm
qual i fication prescribed.
(5) Those who have put in qualifying service
for 30 years and nore.
797
I m5
(6) Permanent Covernnment servants who have less- than 3
years’ service
(7) GCovernment servants who are treated as surplus to
requirenents either because the posts held by them have
ceased to exist, or because they cannot, for reasons
consi dered adequate ’'by the Government, be absorbed in
Madhya Bharat service
* * * * *
These orders shall have effect fromthe 1st of July, 1948."
VWile the appellant was working at Bhilsa as the sub-
i nspector, he received an order signed by the Deputy
| nspector-Ceneral, Central Range, to the effect that the
appel l ant was "retrenched. for consistent bad record under
retrenchnment category 2" of the said Retrenchment Terns.
The order, however, infornmed the appellant that he would be
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given all the benefits of |eave, pension etc. due to him
under the Rules. Aggrieved by the said order, the appellant
filed an appeal before the |Inspector-General of Police. The
I nspector-Ceneral issued a notice to the appellant to show
cause why the said order should not be made absol ute under
category 2, as also under categories 4 and 7 of the said
Retrenchnment Terns. The appellant submitted his explanation
showi ng cause. By his order, dated January 2, 1954, the
| nspector-Ceneral rejected the appeal and confirnmed the said
order, also Under categories 4 and 7 of the said Termns, that
is, besides the (,round of a consistently bad record, also,
on the ground of, the appellant not possessing the m ninmm
qualification prescribed for the post, and the ground that
the appellant, for reasons considered adequate by the
CGovernment, could not- be absorbed in the Madhya Bharat
servi ce.
Resort to departnmental authorities for redress against the
said order having failed, the appellant filed a wit
petition /in the H gh Court of Madhya Pradesh, pleading
inter-ali'‘a “that the inmpugned order amounted to renoval by
way of punishnent which attracted Art. 311 of t he
Constitution. On October 22, 1959, the Hi gh Court disnissed
the wit petition on the ground of delay. Nevertheless, the
H gh Court went into the question whether the said order
amounted to dism ssal or renpval and attracted Art. 311. In
doing so, the Hi gh Court observed that although the order
was sought to be supported both on the -ground of the
appel l ant’ s consi stent bad record, as’ al so on the ground of
his not possessing the m ninum ~educational qualification
the State had relied on the first ground only, the second
ground not havi ng been pressed either
798
inits return or in the argunent before the H gh Court, The
H gh Court observed
"The result is that the adm nistration having
gone into the question of. undersirability or
consi stent badness of the record, was, 'under
the law obliged to follow ’'the procedure
prescribed in Article 311. Having  admittedly
failed to do so,. the renoval —order,  though
ostensi bly one of retrenchnent, would be bad:™"
The Hi gh Court also observed that had the appellant a
approached it without delay, it would have been possible to
grant himrelief.
In 1960, the appellant filed the suit, from which  this
appeal arises, in the Court of the Additional District
Judge, Indore for a declaration that the said order was bad
by reason of failure to hold an inquiry under ‘Art. 311 and
that he therefore continued to be in service and for a
decree for the salary for the entire period. The /'Tria
Judge decreed the suit relying upon the aforesaid obser-
vations of the High Court in the said wit petition. The
State of Madhya Pradesh thereupon filed an appeal before the
Hi gh Court against the said judgnent and decree. The
Division Bench of the H gh Court, which heard the appeal
had on it coincidently Krishnan, J., who al so was one of the
judges on the Bench which had earlier disnissed t he
appellant’s said wit petition in 1959.
The High Court allowed the State’s appeal and set aside the
decree passed by the Trial Judge. This was done on the
ground that in "retrenching" the appellant the State had two
grounds; (1) a consistent bad record, and (2) the appellant
not possessing the mni num educati onal qualification. There
being thus two grounds, although the inpugned order could
not be supported by the first ground by reason of the
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failure to conmply with the provisions of Art. 31 1, the
second ground was a good ground and being a separate ground,
the inmpugned order, on the basis of that ground, was
justified. Thi s appeal, by special |eave, challenges the
j udgrment of the Hi gh Court,
Two contentions were pressed upon us by counsel for the
appel | ant
(1) that on the construction of the said
retrenchnment Terns the inpugned order anounted
to one of dism ssal attracting the provisions
of Art. 311, and
(2) that since the ground of consistent bad
record ampunted to a stigmm, and could not
therefore be relied on in support of the
order, the order fell and could not be
sust ai ned on-the second ground.
799
The appel lant, w'thout doubt, was a permanent servant of the
erstwhile Gnalior ~State and vis-a-vis that State, was,
therefore, entitled to all the rights obtainable under the
law of ~that State, whatever  such rights there wer e
thereunder. On the accession-of Gaalior State to the United
States of Madhya Bharat, his position, however, totally
changed, in that, it was for the new State to absorb him or
not intoits service. It may be that the covenant, by and
under which Gnaalior State acceded to the newy fornmed State,
m ght have provided for the continuance in the service of
the new State of all the enployees of the acceding States.
The terms of the covenant were not placed before us, nor
before the Hi gh Court. Assumi-ng, however, that the covenant
did so provide, it being one between the high parties, no
right accrued thereunder to an individual who was not a
party to it. CObviously, the appellant could not claim any
right to being absorbed or continued in'the service of the
new State, unless the new State had agreed to or absorbed or
retained him inits service. In fact, the new State of
Madhya Bharat had not done so. (It would appear, on the
contrary, that while the question of how nmany  And who
amongst the ex-enpl oyees of the acceding States should be,
absorbed in the service of the new State was pending and
under consideration, the appellant’s nane was entered in the
list of "the provisionally absorbed" enployees.
It would seemfromthe said Retrenchment Terns that the
problem before the new State was as to what to do with the
surplus personnel who were the ex-enpl oyees of the various
acceding States and how many of them could and should be
absorbed in the service of the new State. To soften the
bl ow which would fall of those who could not be, absorbed,
the new State framed the said Retrenchment Terns -~ which
provi ded two things, (1) laying down principles for
sel ection of those who were to be absorbed, and (2) to grant
some benefit by way of a reasonable subsistence to ' those,
who would not be absorbed, which would enable themto tide
over the period necessary for building up new associations.
The rerenchment Terms were framed on the basis of the
recomendati ons made by the Mohan Rau Conmmittee appointed

for going into the question of the surplus personnel, who
until then were in the service of the erstwhile acceding
States, such as Gmaalior. In order to be fair and not to be

arbitrary in the matter of selection of those who were to be
absorbed in the service of the new State, the Retrenchment
Ternms | aid down seven categories of persons who were not to
be absor bed.

It is clear fromthe said Retrenchnent Terns thensel ves that
they dealt with a two-fold problem (1) of the surplus staff
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of the acceding States, and (2) of paynent of a reasonable
subsi stence to such of the surplus personnel who could not
be absor bed.

800
Though t he said notification «called its provi si ons
"Ret r enchnent Ternms", there was no question of any

retrenchment in the sense in which that expression is
ordinarily understood. The question of retrenchment could
arise duly in the case of persons who had already been
absorbed and continued in the service of the new State. As
af oresaid, the process of absorption was pending and under
consi der ati on. Until it was conpleted, the appellant’s
nane figured in the list of the "provisionally absorbed
per sons”. It was, therefore, not as if the sur pl us
enpl oyees of the acceding States had al ready been absorbed
or retained in the service of the new State and then were
retrenched or renmpved from service.

The seven categories of persons classified in the, said
Retrenchnent Terns al so indicate that those persons were not
to be  absorbed and not that they were to be renoved or
retrenched from the service of the new State. There is
nothing on record to show that the new State was bound to
absorb in its service all the enployees of the acceding
States even if they were surplus. As aforesaid, even if the
covenant under whichthe acceding States joined the new
State so provided, the individual enployees of such States
did not thereunder acquire any right to be absorbed or
continued in service of the new State. The non-absorption
of persons falling in the seven categories could not,
therefore, anpbunt in lawto renoval or ~dismssal from

servi ce. They were sinply not absorbed in the service of
the new State and had, therefore, not yet becone its
enpl oyees. No question thus of renoval or disnissal could

possi bly ari se.

It is true that of the seven categories of persons,
category .2 related to persons whose previous service record
was consistently bad. The deci'sion not to absorb such
persons, however, could not ampunt to any puni shment for the
reason that they were not yet absorbed or <continued in
service of the new State and had, therefore, not becone its
enployees. It is true that these persons along with persons
falling in the other categories continued to work in the new
State after its formation. But that was only by way  of a
provi si onal arrangenent, until the process of absorpti on was
finalised. No guestion of payi ng subsi'st ence or
conpensation al so could have arisen if their —non-absorption
amount ed to either rempoval or dismssal by way of

puni shrent .

Category 1 consisted of those who had reached the age of 55
years, if they were in superior service, or 60 years, if
they were in inferior service. Their non- absorpti on,

surely, could not constitute either renmoval or dismssal as
and by way of punishnent. The sane would be the case of
those in categories 3, 5 and 6, nanely, tenporary —and
officiating government servants, persons who had put in
Service for 30 years and nore, and pernmanent governnent
servants who had |less than three years service to their
credit. These

801

persons were placed in these categories presumably for the
reason that their non-absorption would not work as a
hardshi p or be unfair as agai nst persons Wo were pernmanent
government servants and who had a long period to be in
servi ce. The classification of persons in the seven
categories was thus clearly nade to sel ect persons from out
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of those who were in excess of the requirenents of the new
State. Since they were not to be absorbed, they could not
be said to have been the enpl oyees of the new State and Art.
31 1, therefore, could not apply to their cases. The claim
of the appellant that the inmpugned order anobunted to
puni shment or that for that reason Art. 3 1 1 was attracted
was clearly m sconceived.

The respondent-State had relied upon categories 2, 4 and 7,
as grounds for the inpugned order. So far as category 4 was
concerned, there can be no doubt that the appellant did not
have the m ni num educational qualification required for the
post of a Sub-Inspector. Since that was so, he would also

fall in category No. 7, that is, as a person who could not,
for reasons considered adequate by the Governnent, be
absorbed in the service of the new State. Even if,

therefore, category (2) could not for sone reason or the
other be taken into consideration, categories 4 and 7 were
rel evant and valid. The nmere fact that the Government coul d
not avail of category (2) did not nean that it could not
rely on the other two grounds. The reason is hat this was
not a case of subjective satisfaction, where on failure of
one of the grounds it wuld be inpossible to predicate
whet her the relevant authority could have reached its
satisfaction only on the basis of the rest of therounds.

The tests here were objective ones and if one of the severa
such tests failed, but the others were sufficient, the order

woul d still have to be sustained.
We agree, in the circunstances, with the judgnent of the
H gh Court, though for the reasons set out above. In the

result, the appeal fails, but since the appellant is a
person who was not absorbed in service, we nmake no order as
to costs.

G C Appeal di sm ssed.
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