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A Public Wility Undertaking (Co-operative Bank)
chall enges in this appeal an order passed by a Single
Judge of the High Court of Judicature at Madras dated
Sept enber 18, 2000 in Wit Petition No. 11948 of 1993
and nodified by the Division Bench of the said Court on
Novermber 3, 2004 in Wit Appeal No. 45 of 2001.

FACTUAL MATRI X

To appreciate in its proper perspective an inportant
guestion raised in the appeal, it is necessary to set out
rel evant facts.

The appel l ant is Coi nbatore District Central Co-
operative Bank having its head office at Coinbatore. It is
havi ng 17 branches in the Revenue District of
Coi nbatore. It is the case of the appellant-Bank that the
Coi nbatore District Central Bank Enpl oyees Association
(" Union’ for short) gave a 'strike notice’ on March 31
1972 which was received by the Management on April 5,

1972 proposing to go on strike fromApril 14, 1972. The
reason for such notice and going on strike was
suspensi on of certain enpl oyees and w thhol ding of their
salary by the Managenent. Since the strike-call was
illegal and the notice was not in consonance with the
provi sions of the Industrial Disputes Act, 1947
(hereinafter referred to as "the Act"), the action of going
on strike was unlawful. The Union was accordingly

i nfornmed not to go on strike. The Labour Oficer

Coi nbatore in the meanwhil e comenced Conciliation
Proceedi ngs in connection with certain issues raised by
the Union. Despite proper advice by Labour O ficer, the
enpl oyees conmmenced strike fromApril 17, 1972. The
strike was totally illegal and unlawful. On April 19,
1972, notice was issued to the Union stating therein that
the worknen should join duties by April 22, 1972 by
tendering unconditional apology. The enpl oyees accepted
it. A settlenment had been arrived at between the
Management and the Union and 134 enpl oyees gave up

"strike call’ and resuned work. 53 enpl oyees, however,
refused to join duty and continued their illegal strike and
acts of misconduct. The illegal acts of enpl oyees affected
the work of the Bank very badly. It was alleged that not

only the workmen did not join duty and continued ill ega
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and unl awmful strike, but also prevented ot her enpl oyees
fromresum ng duty and threatened themwith dire
consequences if they returned for duty. Disciplinary
proceedi ngs were, therefore, initiated against 53

wor kimen, they were placed under suspension and

inquiry was instituted. The enpl oyees were intimted of
the charges levelled against them which they denied. In
spite of notices, the worknmen did not participate in

di sci plinary proceedi ngs and remai ned absent. The
Management was, therefore, constrained to proceed with
the disciplinary inquiry ex parte against them By an
order dated January 6, 1973, the worknmen were held
guilty of the charges and an order of punishnment was
passed. By the said order, two punishrments were

awar ded on the workmen; (i) stoppage of increment for 1-
4 years with cumul ative effect; and (ii) non-paynment of
sal ary during the period of suspension. According to the
Bank, the case was an appropriate one to inpose

extreme penal ty of dismssal fromservice, but by taking
i beral view, the extrene punishnment was not inmposed on
the enpl oyees and they were retained in enploynent by
the Bank. The worknen joined-duty on January 17,

1973. They shoul d have accepted the order gracefully
and appreciated the attitude adopted by the

Managenent. The worknen, however, did not do so.

They preferred to file appeal which was di sm ssed by the
Executive Conmittee.

DECI SI ON OF LABOUR' COURT

The wor kmen, being aggri eved by the deci sion,

rai sed an industrial dispute and the matter was referred
to Labour Court, Coinbatore by the Government under
Section 10 of the Act. The Labour Court after extending
opportunity of hearing to both the sides and considering
the evidence on record franed the following two issues;
1. VWet her the puni shment of stoppage of 1 to 4
increments with cunul ative effect onthe 1 to

53 workers is justified?

2. Whet her the 53 workmen are entitled to be

pai d wages for the period of suspension?

After considering the evidencein its-entirety and
rel evant case law on the point, the Court held that all the
four charges | evell ed agai nst the workmen were proved.

It also held the inquiry to be legal, valid and in
consonance with the principles of natural justice. ~The
evi dence established that threat was admni nistered by the
enpl oyees.

The Labour Court concl uded;

"Unlike crimnal cases it is not necessary

that the evidence shoul d be beyond doubt.

Nevert hel ess, the wi tnesses have given cl ear

evi dence to prove charges. Therefore, we have

to accept themand hold that charges 1 to 4

have been proved against all the 53

enpl oyees. "

On the basis of the above finding, the Labour Court
held that it could not be said that the action of the
Managenent coul d be described as illegal, unlawful or
i mproper. Accordingly, the demands of the worknen
were rejected and reference was di snm ssed.
APPROACH OF HI GH COURT

Bei ng aggrieved by the award passed by the Labour
Court, the Union approached the High Court by filing a
Wit Petition. The |learned Single Judge did not disagree
with the findings recorded by the Labour Court and held
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that the worknmen were not entitled to wages for the
peri od they had not worked. As to the second
puni shment, however, the |earned Single Judge held that
stoppage of 1 to 4 annual increments with cumul ative
ef fect was "harsh’. The penalty of stoppage of annua
increnments with cunul ative effect had far-reaching
consequences. It would adversely affect the worknen
throughout their service and in retrial benefits to be
received by them It would further affect their famlies.
I mposition of such punishment, according to the | earned
Singl e Judge, was 'not valid in law and liable to be set
aside. The petition was, accordingly, partly all owed
confirmng the withdrawal of wages for the period of
suspensi on, but by setting aside the order of punishnent
of stoppage of increments. The Managenent was
directed to pay the arrears in respect of stoppage of
increnents to the workmen with “interest at the rate of
12% per- annum within sixty days fromthe date of receipt
of the copy of the order

The Managenent was aggri eved by the above order
passed by the l'earned Single Judge and preferred intra-
court appeal before the Division Bench of the H gh Court.
The Division Bench rightly noted that it is settled |aw
that the question of choice and quantum of puni shrment
is within the discretion of the Managenent. "But, the
sentence has to suit the offence and the offender". If it is
unduly harsh or vindictive, disproportionate or shocks
the conscience of the Court, it can be interfered with by
the Court. Then referring to a l'eading decision of this
Court in Ranjit Thakur v. Union of India & O's., (1987) 4
SCC 611, the Division Bench held that the order passed
by the | earned Single Judge required nodification.  The
Di vi si on Bench opi ned that proper punishnment woul d be
st oppage of increnent/increnents wthout cunul ative
effect on all 53 enpl oyees would serve the ends of justice.
The Division Bench also held that the order passed by
the | earned Single Judge directing the Managenent to
pay interest was not proper and was accordingly set
aside. It is this order which is challenged by the
Managenent in the present appeal

Rl VAL SUBM SSI ONS

We have heard the | earned counsel for the parties.

The | earned counsel for the appell ant-Bank
contended that both, the |earned Single Judge as well as
the Division Bench of the Hi gh Court, were in error -in
interfering with the order of punishnent passed by the
Management particularly when the said action had been
confirmed by a well-considered and wel | -reasoned awar d
nmade by the Labour Court, Coinbatore. 1t was urged
that once an inquiry has been held to be in consonance
with rules of natural justice, charges had been proved
and an order of punishnent had been passed, it could
not have been set aside by a "Wit-Court’ in judicia
review. The Labour Court recorded a finding of fact
whi ch had not been disturbed by the Hi gh Court that
principles of natural justice were not violated. The
i nqui ry was conducted in consonance with | aw and al
the charges | evell ed against the enpl oyees were
established. |If it is so, the H gh Court was clearly wong
ininterfering with the award of the Tribunal. According
to the counsel, the Hi gh Court was neither exercising
appel | ate power over the action taken by the Managenent
nor on quantum of puni shnent awarded. The Court was
al so not having appellate jurisdiction over the Labour
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Court. The jurisdiction of the High Court under Article
226/ 227 of the Constitution was linmted to the exercise of
power of judicial review |In exercise of that power, the
Hi gh Court could not substitute its own judgnent for the
j udgrment/order/action of either the Management or the
Labour Court. The order of the H gh Court, therefore,
deserves to be quashed and set aside. It was al so urged
that even if it is assunmed that the Hi gh Court has
jurisdiction to enter into such arena, then also, in the
facts and circunstances of the case and considering the
al l egations |evelled and proved agai nst the workmen, it
cannot be said that an order of stoppage of
increment/increments with cunulative effect could not
have been nade. On the contrary, the matter was very
serious which called for much nore severe penalty, but
by taking liberal view, the Managenent had i nposed only
a 'minor’ penalty.  Such reasonabl e order could not have
been set aside by the H gh Court. The counsel submtted
that ' Banking service' is an ’'essential service'. It has
public utility elenent therein and it was the duty of the
enpl oyees connected with such service to discharge their
duties sincerely, faithfully and whol e-heartedly. In the
i nstant case, not only the worknen refused to join duty,
but they prevented ot her enpl oyees who had ami cably
settled the matter 'with the Managenent in discharging
their duties by adm nistering threat and by successfully
obstructing the Managenent in the discharge of its
obligations as Public Uility Undertaking. Serious view,
therefore, was called for. There was total and conplete
m sconception on the part of the H gh Court in holding
that the punishment was 'harsh”. It was, therefore,
submi tted on behalf of the Managenment that the order
passed by the |l earned Single Judge and nodified by the
Di vi si on Bench deserves to be set aside by confirmng the
action taken by the Management and approved by the
Labour Court, Coi nbatore.

The | earned counsel for the respondent-Union, on
the other hand, supported the order passed by the
Di vi si on Bench of the Hi gh Court. According to him the
| earned Single Judge was fully justified in partly allow ng
the petition observing that the punishment inmposed on
the worknmen was ’"clearly harsh’ and in setting aside that
part of the punishnent by which increnment/increnents
was/ were stopped. Since the punishnment inmposed by
t he Managenment was grossly disproportionate, the
| earned Single Judge was also right in directing the Bank
Management to pay salary with 12% interest. 1t is no
doubt true, stated the | earned counsel, that thel Division
Bench partly set aside the direction of the |earned Single
Judge by nodifying the punishment permitting stoppage
of increment/increnents of the worknmen wi thout
cunul ative effect and by setting aside paynment of salary
with 12% interest, but as the said part of the order
passed by the Division Bench has not been appeal ed
against by the Union, it would remain. But no case has
been nade out by the Bank Managenent to interfere with
the order of the Division Bench and the appeal deserves
to be dism ssed.
FI NDI NGS RECORDED

We have given our nost anxious and thoughtfu
consideration to the rival contentions of the parties. From
the facts referred to above and the proceedings in the
inquiry and final order of punishment, certain facts are
no longer in dispute. A call for strike was given by the
Uni on which was illegal, unlawful and not in consonance
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with law. Conciliation proceedi ngs had been undertaken
and there was amicable settlenment of dispute between

the Managenent on the one hand and the Union on the

ot her hand. Pursuant to such settlement, 134 worknen
resumed duty. 53 worknmen, however, in spite of the
strike being illegal, refused to join duty. Their action
was, therefore, ex facie illegal. The worknmen were, in the
ci rcunst ances, placed under suspension and disciplinary
proceedings were initiated. 1In spite of severa
opportunities, they did not co-operate with the inquiry
and the Inquiry Oficer was conpelled to proceed ex parte
against them Four allegations were |evelled against the
wor kren;

(i) The enpl oyees did not cone for work from
April 17, 1972;

(ii) They took part . in illegal strike fromthat date,
i.e. April 17, 1972

(i) They prevented other enpl oyees who returned
for work fromjoining duty by admnistering threat to
them and

(iv) They prevented the enpl oyees who cane to
receive wages on April 17, 1972.

At the enquiry, all the charges |evelled against the
enpl oyees were established. In the light of the said
findi ng, the Managenent i nposed puni shnent of (i)
st oppage of increnent of 1 to 4 years with cunulative
effect; and (ii) non-paynment of salary during period of
suspensi on. I n our considered opinion, the action could
not be said to be arbitrary, illegal, unreasonable or
ot herwi se obj ectionable. Wen the Union challenged the
action and reference was nade by the 'appropriate
Governnent’ to the Labour Court, Coinbatore, the
Labour Court considered all questions in their proper
perspective. After affording opportunity of hearing to
both the parties, the Labour Court negatived the
contention of the Union that the proceedi ngs were not in
consonance with principles of natural justice and the
inquiry was, therefore, vitiated. It held that the inquiry
was in accordance with law It also recorded a finding
that the allegations |evelled against the workmen were
proved and in view of the charges |evelled and proved
agai nst the workmen, the punishnent inmposed on them
could not be said to be excessive, harsh or
di sproportionate. It accordingly disposed of the reference
agai nst the workmen. In our considered opinion, the
award passed by the Labour Court was perfectly just,
| egal and proper and required 'no interference’. ~The Hi gh
Court, in exercise of power of judicial reviewwunder Article
226/ 227 of the Constitution, therefore, should not have
interfered with the well-considered award passed by the
Labour Court.

The | earned counsel for the Union, however,
submitted that under the ’'doctrine of proportionality’, it
was not only the power, but the duty of the 'Wit Court’
to consider whether the penalty inmposed on worknen
was in proportion to the misconduct commtted by the
wor kmen. Qur attention, in this connection, was invited
by both the sides to several decisions of English Courts
as also of this Court.

DOCTRI NE OF PROPORTI ONALI TY

So far as the doctrine of proportionality is
concerned, there is no gainsaying that the said doctrine
has not only arrived at in our |egal system but has cone
to stay. Wth the rapid growh of Adnministrative Law and
the need and necessity to control possible abuse of
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di scretionary powers by various admnistrative
authorities, certain principles have been evol ved by
Courts. If an action taken by any authority is contrary to
 aw, inproper, unreasonable, irrational or otherw se
unr easonabl e, a Court of Law can interfere with such
action by exercising power of judicial review. One of such
nodes of exercising power, known to law is the 'doctrine
of proportionality’.

"Proportionality’ is a principle where the Court is
concerned with the process, nethod or nmanner in which
the deci si on-nmaker has ordered his priorities, reached a
conclusion or arrived at a decision. The very essence of
deci si on-maki ng consists in the attribution of relative
i nportance to the factors and considerations in the case.
The doctrine of proportionality thus steps in focus true
nature of exercise \026 the elaboration of a rule of
perm ssible priorities.

de Smith states that ’'proportionality’ involves
"bal ancing test’ and 'necessity test’. Wereas the forner
(’ balanciing test’) permts scrutiny of excessive onerous
penal ties or infringement of rights or interests and a
mani f est i nbal ance of relevant considerations, the latter
(" necessity test’) requires infringement of human rights to
the least restrictive alternative. [’'Judicial Review of
Adm ni strative Action’; (1995); pp. 601-605; para 13.085;
see al so Wade & Forsyth; 'Admi nistrative Law ; (2005);
p. 366] .

In Hal shury’s Laws of Engl and, (4th edn.); Reissue,
Vol . 1(1); pp.144-45; para 78, it is stated;
"The court will quash exercise of
di scretionary powers in-which-there is no
reasonabl e rel ati onshi p between the objective
whi ch is sought to be achieved and the means
used to that end, or where punishnents
i nposed by admi nistrative bodies or inferior
courts are wholly out of proportionto the
rel evant m sconduct. The principle of
proportionality is well established in European
law, and will be applied by English courts
where European law is enforceable in the
donestic courts. The principle of
proportionality is still at a stage of
devel opnent in English law;, |ack of
proportionality is not usually treated as a
separate ground for reviewin English | aw, but
i s regarded as one indication of manifest
unr easonabl eness. "

The doctrine has its genesis in the field of
Adm nistrative Law. The Government and its
departnments, in admnistering the affairs of the country,
are expected to honour their statements of policy or
intention and treat the citizens with full persona
consi derati on without abuse of discretion. There can be
no ' pick and choose’, selective applicability of
Governnent norns or unfairness, arbitrariness or
unreasonabl eness. It is not permissible to use a 'sledge-
hamrer to crack a nut’'. As has been said nany a tine;
"Where paring knife suffices, battle axe is precluded"”

In the cel ebrated decision of Council of Cvil Service
Union (CCSU) v. Mnister for Cvil Service, (1984) 3 Al ER
935 : (1984) 3 WR 1174 : (1985) AC 374 (HL), Lord
Di pl ock procl ai med;
“Judicial review has | think devel oped to
a stage today when, without reiterating any
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anal ysis of the steps by which the devel opnent
has cone about, one can conveniently classify
under three heads the grounds on which

admini strative action is subject to control by
judicial review. The first ground | would cal
"illegality', the second "irrationality’ and the
third 'procedural inpropriety’. This is not to
say that further devel opnent on a case by case
basis may not in course of tinme add further

grounds. | have in mind particularly the
possi bl e adoption in the future of the principle of
proportionality’\005" (enphasi s suppli ed)

CCSU has been reiterated by English Courts in
several subsequent cases. W . do not think it necessary
to refer to all those cases.

So far /as our |legal systemis concerned, the doctrine

is well-settled. Even prior to CCSU, this Court has held
that if punishment inposed on an enpl oyee by an

enpl oyer is grossly excessive, disproportionately high or
unduly harsh, it cannot claiminmunity fromjudicia
scrutiny, and it is always open to a Court to interfere
with such penalty in appropriate cases.

In H nd Construction Co. v. Workmen, (1965) 2 SCR
85 : AIR 1965 SC 917, some workers remained absent
fromduty treating a particular day as holiday. They were
di sm ssed from service. The Industrial Tribunal set aside
the action. This Court held that the absence could have
been treated as | eave wthout pay. The worknmen m ght
have been warned and fined. (But) "It is inmpossible to
think that any reasonabl e enpl oyer woul d have i nposed
the extrene puni shment of dismissal onits entire
permanent staff in this manner." The Court concl uded
that the puni shment inposed on the worknen was not
only severe and out of proportion to the fault, but one
whi ch, in our judgnent, no reasonabl e enpl oyer woul d
have i nposed. (enphasis supplied)

In Indian Chanber of Commerce v. Worknen, (1972)
1 SCC 40 : AIR 1972 SC 763, the allegation against the
enpl oyee of the Federation was that he issued | ega
notices to the Federation and to the Internationa
Chanber of Conmerce which brought discredit to the
Federation \026 the enployer. Donestic inquiry was held
agai nst the enpl oyee and his services were terninated.
The puni shmrent was held to be di sproportionate to the
m sconduct al |l eged and established. This Court observed
that "the Federati on had made mountain out of a mole
hill and made a trivial matter into one involving loss of its
prestige and reputation.”

In Ranjit Thakur referred to eariler, an arny officer
did not obey the lawful comuand of his superior officer
by not eating food offered to him Court Martia
proceedi ngs were initiated and a sentence of rigorous
i mprisonnent of one year was inposed. He was al so
di smi ssed fromservice, with added disqualification that
he woul d be unfit for future enploynent.

Applying the doctrine of proportionality and
foll owi ng CCSU, Venkatachaliah, J. (as H's Lordship then
was) observed

"The question of the choice and quantum
of punishnent is within the jurisdiction and
di scretion of the court-martial. But the
sentence has to suit the offence and the
of fender. It should not be vindictive or unduly
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harsh. It should not be so disproportionate to
the of fence as to shock the conscience and
amount in itself to conclusive evidence of bias.
The doctrine of proportionality as part of the
concept of judicial review, would ensure that
even on an aspect which is, otherwise, within
the exclusive province of the court-martial, if the
decision of the court even as to sentence is an
out rageous defence of logic, then the sentence
woul d not be immune from correction
Irrationality and perversity are recognized
grounds of judicial review"
(Enphasi s suppl i ed)

DOCTRI NE OF PROPORTI ONALI TY : WHETHER
APPLI| CABLE

From the above decisions, it is clear that our |ega
system al so has accepted the doctrine of proportionality.
The question, however, is whether in the facts and
ci rcunst ances of the present case, the H gh Court was
justified in invoking and applying the doctrine of
proportionality. In our judgnent, the answer must be in
the negative. Normally, when-disciplinary proceedi ngs
have been initiated and finding of fact has been recorded
in such inquiry, it cannot be interfered with unless such
finding is based on 'no evidence' or is perverse, or is such
that no reasonable man in the circunstances of the case
woul d have reached such finding. In the present case,
four charges had been | evelled against the workmen. An
inquiry was instituted and findings recorded that all the
four charges were proved. The Labour Court considered
the grievances of the worknen, negatived all the
contentions raised by them held the inquiry to bein
consonance with principles of natural justice and
findi ngs supported by evidence. Keepingin viewthe
charges proved, the Labour Court, in our opinion, rightly
hel d that the punishnment inposed on workmen coul d not
be said to be harsh so as to interfere with it.
In our opinion, therefore, the Hgh Court was not
right in exercising power of judicial review under Article
226/ 227 of the Constitution and virtually substituting its
own judgment for the judgnent of the Managenent
and/or of the Labour Court. To us, the |earned counse
for the appellant-Bank is also right in submtting that
apart fromcharges 1 and 2, charges 3 and 4 were
"extrenmely serious’ in nature and coul d not- have been
underestimated or underrated by the H gh Court:

In this connection, it is profitable to refer to a
decision of this Court in Bengal Bhatdee Coal Co. v. Ram
Prabesh Singh & O's., (1964) 1 SCR 709 : AIR 1964 SC

486. In that case, the respondents were enpl oyees of the
appel lant. A strike was going on in the concern of “the
appel l ant. The respondents obstructed |oyal and willing

tranmers fromworking in the Colliery and insisted those
workmen to join themin the obstruction. A charge-sheet
was served on the respondents and disciplinary inquiry
was instituted. They were found guilty and were

di sm ssed from service. Since another reference was
pendi ng, approval of the Industrial Tribunal was sought
whi ch was granted. In a reference, however, the

I ndustrial Tribunal held that penalty of dism ssal was
uncal l ed for and anounted to victinmization. The
Managenent approached this Court.

Al'l owi ng the appeal, setting aside the order of the

Tri bunal and uphol di ng the order of dismissal, this Court
st at ed;
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Now there is no doubt that though in
case of proved misconduct, normally the
i mposition of a penalty may be within the
di scretion of the managenment there nmay be
cases where the puni shnent of disnmissal for
the m sconduct proved may be so
unconsci onabl e or so grossly out of proportion
to the nature of the offence that the tribuna
may be able to draw an inference of
victim sation nmerely fromthe puni shnent
inflicted. But we are of opinion that the
present is not such a case and no inference of
victimsation can be nmade nerely fromthe fact
that puni shnent of dismissal was inposed in
this case and not either fine or suspension. It
is not in dispute that a strike was going on
during those days when the m sconduct was
commtted. It was the case of the appell ant
that the strike was unjustified and illegal and
it appears that the Regional Labour
Comm ssi oner, Central, Dhanbad, agreed with
this view of the appellant. It was during such a
strike that the m sconduct in question took
pl ace and the m sconduct was that these
thirteen worknen physically obstructed other
wor knmen who were willing to work from doi ng
their work by sitting down between the
tramines. This was in our opinion serious
m sconduct on the part of the thirteen workmen
and if it is found \026 as it has been found\ 026
proved, punishnment of dism ssal would be
perfectly justified. (enphasi s suppl i ed)

In MP. Electricity Board v. Jagdi sh Chandra
Sharma, (2005) 3 SCC 401, this Court held that
di sm ssal for breach of discipline at workplace by
enpl oyee could not be said to be disproportionate to the
charge | evell ed and established and no interference was
called for on the ground that such punishnent was
shocki ngly di sproportionate to the charge pl eaded and
proved.

As observed by this Court in MP. Gangadharan &
Anr. v. State of Kerala & Ors., (2006) 6 SCC 162, the
constitutional requirenent for judging the question of
reasonabl eness and fairness on the part of the statutory
aut hority nmust be considered having regard to the factua
matrix in each case. It cannot be put in a straight-jacket
formula. It nust be considered keeping in viewthe
doctrine of flexibility. Before an action is struck down,
the Court must be satisfied that a case has been nade
out for exercise of power of judicial review The Court
observed that we are not unm ndful of the devel opnent of
the law that fromthe doctrine of 'Wednesbury
unr easonabl eness’, the Court is |eaning towards the
doctrine of ’"proportionality’. But in a case of this nature,
the doctrine of proportionality nust also be applied
having regard to the purport and object for which the Act
was enact ed.

It was then contended on behal f of 53 worknen that
if the objectionable act on the part of the workmen was
going on strike, all worknmen ought to have been treated
equal |y and even-handedly. The Managenent was not
right in reinstating 134 enpl oyees i medi ately by
depriving simlar benefit to 53 enployees. It was,
therefore, submitted that in the facts and circunstances
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of the case, the High Court was right in considering that
aspect. Keeping in viewthe fact that they (134 worknen)
had joi ned work and resumed duty, they were paid wages
al so. Since other enployees (53 worknen) had not joined
duty, the action of the Managenent of non-payment of
salary may not be interfered with. But if they would be
visited with other penal consequences of stoppage of
i ncrenent/increnents, the action would be arbitrary and
unr easonabl e.
We are unable to uphold the contention. In our
consi dered opi nion, 53 enpl oyees cannot be said to be
simlarly situated to 134 enpl oyees who had entered into
am cabl e settl enent with the Managenment and resuned
duty in 1972. It is settled |law that equals nust be
treated equally and unequal treatnent to equals woul d
be violative of Article 14 of the Constitution. But, it is
equal Iy wel | -established that unequal s cannot be treated
equal | y. Equal treatnent to unequals would al so be
viol ative of 'equal protection clause’ enshrined by Article
14 of the Constitution. So far as 134 enpl oyees are
concerned, they accepted the terms and conditions of the
settl enent and resumed work. 53 worknen, on the other
hand, did not accept the settlenent, continued with the
stri ke which was declared illegal and unlawful and in
departnental inquiry, they were found guilty. Mreover,
they resorted to unlawful actions by adm nistering threat
to loyal workers. | 53 worknen, therefore, in-our
judgrment, cannot be said to formone and the sane cl ass
in which 134 enpl oyees were placed. 53 enpl oyees,
therefore, cannot claimsimlar benefit which had been
granted to 134 enpl oyees.

In Union of India v. Parna Nanda, (1989) 2 SCC
177, a simlar mstake was comrmitted by the Centra
Admi ni strative Tribunal which was corrected by this
Court. In that case, P, an enployee was chargesheeted
alongwith other two enpl oyees for preparing fal se pay
bills and bogus identity card. Al of themwere found
guilty. A mnor punishnment was inposed on two
enpl oyees, but P was di snmissed fromservice since he
was the 'nmasternind of the plan. P approached the
Central Administrative Tribunal. The Tribunal nodified
the puni shment on the ground that two ot her persons
were let off with mnor punishnent but the same benefit
was not given to P. His application was, therefore,
al l owed and the penalty was reduced in the line of two
ot her enpl oyees. The Union of India approached this
Court. It was urged that the case of P was not simlar to
ot her enpl oyees i nasnuch as he was the principal
del i nquent who was responsible for preparing the whole
plan was a party to the fraud and the Tribunal was in
error in extending the benefit which had been given-to
ot her two enpl oyees. Uphol ding the contention, this
Court set aside the order passed by the Tribunal and
restored the order of dism ssal passed by the Authority
agai nst him
The principle laid down in Parnma Nanda has been
reiterated recently in Cbettee (P) Ltd. V. Mhd. Shafigq
Khan, (2005) 8 SCC 47. In Qhettee, Minstigated the
wor kers of the factory to go on strike. He did not allow
the vehicles carrying the articles to go out of the factory
and al so adm nistered threat to co-workers. Proceedi ngs
were initiated against three enpl oyees. Two of them
tendered unconditi onal apol ogy and assurance in witing
that they would performtheir duties diligently and woul d
not indulge in strike. The proceedi ngs were, therefore,
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dropped against them M however, continued to contest

the charges levelled against him He was held guilty and
was disnmissed fromservice. The Tribunal upheld the
action. The H gh Court, however, held that the distinction
made by the Tribunal between M and other two worknen

was 'artificial’ and accordingly granted relief to Msimlar
to one granted to other two enpl oyees.

Setting aside the order of the H gh Court, upholding

the action taken against himand restoring the order of
the Tribunal, this Court observed that the cases of other
two enpl oyees stood on a different footing and the Hi gh
Court failed to appreciate the distinctive feature that
whereas the two enpl oyees tendered unconditiona

apol ogy, Mcontinued to justify his action. The order of
the H gh Court was, therefore, clearly unsustainable.

It, therefore, cannot be said that the cases of 53

enpl oyees were simlar to 134 enpl oyees and 53

enpl oyees were al'so entitled to claimsimlar benefit as
ext ended by the Managenent to 134 enpl oyees.

The net result of the above discussion would be that
the decision rendered by the | earned Single Judge and
nodi fi ed by the Division Bench of the H gh Court mnust
be set aside. Certain-developnents, however, were
brought to our notice by the | earned counsel for the
Union. It was stated that though in the departmenta
proceedi ngs the worknen were held guilty, their services
were not terminated. They were not paid wages for
i ntervening period for which they had not worked, but
were allowed to join duty and in-fact they resumed work
in the year 1973. This was done before nore than three
decades. The Labour Court did not grant any relief to
them Though the | earned Single Judge all owed their
petition and granted sone relief, the order was nodified
by the Division Bench. 53 enpl oyees are _now performng
their functions and discharging their duties faithfully,
diligently and to the satisfaction of the appell ant-Bank
No proceedi ngs have been initiated agai nst them

thereafter. ’'lIndustrial peace’ has been restored.  |[If at this
stage, sone order will be passed by this Court after so

long a period, it nmay adversely affect the functioning of

the Bank. 1t was further submitted that the grievance of

the Bank has been vindicated and correct legal position
has been declared by this Court. The Court in the
peculiar facts and circunstances of the case, therefore,
may not interfere with a limted relief granted by the
Di vi si on Bench of the High Court.

In our considered view, the submission is well

founded and deserves acceptance. Hence, even though

we are of the view that the | earned Single Judge was not
right in granting benefits and the order passed by the
Di vi sion Bench also is not proper, it would not be
appropriate to interfere with the final order passed by the
Di vi si on Bench. Hence, while declaring the | aw on the
point, we tenper justice with nmercy. In the exercise of
pl enary power under Article 142 of the Constitution, we
think that it would not be proper to deprive 53 workmen
who have received linmted benefits under the order
passed by the Division Bench of the H gh Court.

For the foregoing reasons, we hold that neither the
| earned Single Judge nor the Division Bench of the High
Court was justified in interfering with the action taken by
the Managenment and the award passed by the Labour
Court, Coinbatore which was strictly in consonance with
law. In peculiar facts and circunstances of the case and
in exercise of power under Article 142 of the
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Constitution, we do not disturb the final order passed by
the Division Bench of the H gh Court on Novenber 3,

2004 in Wit Appeal No. 45 of 2001.

The appeal is accordingly disposed of in the above

terms. In the facts and circunmstances of the case, there
shall be no order as to costs.




