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The matter / concerning the pensi.on of Centra
CGovernment enpl oyees absorbed in Public Sector Undertakings
has been the subject matter of examnation by this Court
fromtime to tinme.

In "Common Cause", A Registered Society And O's. V.
Union of India [(1987) 1 SCC 142], the grievance  stressed
was that certain provisions of the Comutation of ' Pension
Rules permit Union of India to recover nore than ‘what is
paid to the pensioners upon comutation and thus they sought
for the issue of directions for fornmulating appropriate
schene rationalising the provisions-relating to comutation
That petition was filed on behalf ‘of the governnment 'servants

who had commuted their pension partially. During the
pendency of the matter, Union of India agreed to restore the
conmuted portion of the pension in regard toall civilian

enpl oyees at the age of 70 years or after 15 years,
whi chever is later, and agreed to make this effective from
1st April, 1986. The Court, however, directed that it would
be just and equitable that the benefit agreed to be extended
in respect of comuted portion of the pension should be
effective from 1st April, 1985.

In Welfare Association of Absorbed Central Government
Enpl oyees in Public Enterprises v. Union of India & ' Os.
[(1991) 2 SCC 265], a two Judges’ Bench exami ned the' wit
petition filed on behalf of those who at the tine of
retirement from Government service and entering into public
sector had taken the advantage of commuting the entire
pension and were seeking the benefit of the judgnent in-the

case of Common Cause (supra). It was held that the
petitioners belong to a class different from those whose
case was before this Court in the Conmon Cause case. It was

noticed that the comutation does bring certain advantages
to the conmutee and the <class of Government officers
represented by the petitioner had derived such benefits and
there was no basis for the allegation that by not extending
the benefit of comopn cause case, there has been any
infringenent of Article 14 of the Constitution.

In Welfare Associ ati on of Absorbed Central Governnent
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Enpl oyees in Public Enterprises v. Union of India & Os.
and P.V.Sundara Rajan & Anr. v. B.B. Tandon & Ors. being
Wit Petitions (C Nos. 11855 of 1985 and 567 of 1995
respectively [(1996) 2 SCC 187], the relief was confined to
the restoration of one-third portion of the fully comuted
pension as per the decision in Conmon Cause case. The
contention of the petitioners was that they have been denied
the benefit of ‘common cause’ judgnent, by insertion of para
4 in the inpugned OM dated 5th march, 1987. They sought
gquashing of the said para which provided that the Centra
CGovernment enpl oyees who got thenselves absorbed under
Central Public Sector Undertaki ngs/Aut ononbus Bodies and
have received/or opted to receive commuted value for
one-third of pension as well as ternminal benefits equal to
the comuted value of the bal ance anbunt of pension |eft
after commuting one-third of pension are not entitled to any
benefit under the said orders as they have ceased to be
Central CGovernment pensioners. The scope of Rule 37A of the
CCS (Pension) Rules, 1972 was al so exam ned. That Rule
reads as under : -

"37-A Paynent of lunp sum anmount to persons on
absorption in or under a corporation, conpany or body

(1) Were a governnment servant referred to in Rule 37
el ects the alternative of receiving the (retirenent
gratuity) and a ‘lunmp sum amount inlieu of  pension, he
shall, in addition to the (retirenment gratuity) be granted:

(a) on an application made in this behal f, a [unp sum
amount not exceedi ng the conmut ed val ue of one-third of his
pension as nmay be admissible to himin accordance with the
provi sions of the Civil Pensions (Conmutation) Rules; ' and

(b) termnal benefits equal to the commuted val ue of
the bal ance anpbunt of pension |left after commuting one-third
of pension to be worked out . with reference to the
conmutation tables obtaining on the date from which the
conmut ed val ue becomrmes payabl e subject to the condition that
the governnent servant surrenders his right of drawng
two-thirds of his pension.”

This Court (Bench of three Judges) held that one-third
portion of the pension has been comuted w thout any
condition and two-third with the condition attached. It
woul d be useful to reproduce para 9 of the said decision as
under :

"From the above extracts, it will be seen that a
clear-cut distinction is nade in Rule 37-A itself - between
one-third portion of pension to be comuted wthout any
condition attached and two-third portion of pension to be
received as termnal benefits with condition attached wth
it. It follows that so far as comutation of one-third  of
the pension is concerned, the petitioners herein as well as
petitioners in "Comon Cause" case stand on similar footing
with no difference. So far as the balance of two-third
pension is concerned, the petitioners herein have received
the commuted value (term nal benefits) on condition of their
surrendering of their right of drawing two-thirds of their
pensi on. This was not the case with the petitioners in
"Common Cause" case. That being the position the denial of
benefit given to "Conmon Cause" petitioners to the present
petitioners violates Articles 14 and 16 of the Constitution
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The reasoning for restoring one-third comuted pension in
the case of "Commobn Cause" petitioners equally applies to
the restoration of one-third comuted pension in the case of
these petitioners as well."

In respect of the earlier two Judges’ Bench deci sion
[(1991) 2 SCC 265], it was observed that Rule 37A was not
brought to the notice of the Court and that the contention
that the petitioners on conmmting their pension in ful
cease to be Central Covernment pensioners was too broad to
be accepted in the absence of any Statute or the Rule.
Under these circunstances, it was held that the petitioners
are entitled to the benefits as given in "Conmon Cause" case
so far as it related to restoration of one third of the
conmuted pension and consequently, para 4 of OMdated 5th
March, 1987 was quashed.

Contempt Petition No. 530 of 1997 in Wit Petition
(O No. 11855 of 1985 was filed with the grievance that the
CGovernment - construing the aforesaid judgnent literally
restored —one-third of the comuted pension and denied al
other attendant benefits as nade available to the other
Central Covernment pensioners. By order dated 1st My, 1998
in Welfare Association of Absorbed " Central Governnent
Enpl oyees in Public Enterprises & Anr. v. Arvind Verma &
Os. [AIR 1998 SC 2862], this Court  held that the
petitioners have to be treated at par with the Centra
Governnment pensioners and the earlier decision had to be
given effect to in letter and spirit which nmeans that the
restoration of pension nmust be with attendant benefits as
given to the Central Governnent pensioners. The Governnent,
it was held, was liable to restore not only the pensi on but
also all attendant benefits. Noticing, however, that there
was some genui ne doubt on the part of the respondents in
construing and giving effect to the judgnment of this Court
and, therefore, there was no contenpt, the CGovernnent was
directed to conply with the judgnment within three nonths and
the contenpt petition was thus disposed of.

In purported inplenentation of the aforesaid order
dated 1st My, 1988, the Central CGovernment issued a
circular dated 14th July, 1998. This led to filing of ~yet
another contenpt petition (Contenpt Petition (Cvil) No.
255 of 1999). By order dated 6th Septenber, 1999, while
observing that no case for contenpt is made out, this Court
directed that the contenpt petitions 'be treated as
applications for clarification.

Under aforesaid circunstances, contenpt petitions have
been registered as interlocutory applications. One Lt.
Col . B.R Mal hotra (Retired) has al so been inpleaded as
one of the applicants in A No. 4/99. He had conmuted 100%
pension and conplains of di scrimnation by governnent
agai nst 100% conmutees. Wit Petitions(C) Nos. 345 and 576
of 1999 have also been filed by the absorbed governnent
enpl oyees who had conmut ed 100% pensi on

One of rmain grievance urged in the applications is
that all Central CGovernnent pensioners are entitled to
dearness relief on sanctioned basis pension as revised from
time to tine, regardl ess of whether they have comuted any
part of their pension. It has been clained that the benefit
is to be calculated at applicable rates on the amunt of
pension including the anbunt of commuted pension but these
benefits have been restored to the petitioners only partly
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at the notified rates on one-third of the notional pension
It has been submitted that they are at par wth other
Central Government pensioners.

The dearness relief on pension has been granted to
pensioners to conpensate themfor the erosion in the value
of noney due to rise in the cost of living. It seens clear
that the Government has pernitted to the applicants dearness
relief calculated only on one-third part of the pension
restored while in case of other pensioners, the dearness
relief is calculated on full pension including the comruted
part of pension. As already noticed, the applicants are to
be treated on the sane footing as other Central Governnent
enployees in so far as the question of restoration of
one-third of comuted pension is concerned and are entitled

to the benefits as given in Common Cause case. In this
respect, it would also be wseful to notice that the
‘pension’  as defined in Central Cvil Services (Pension)

Rul es 11972 does not include dearness relief. Rule 3(1)(0)
reads as under : -

"*Pension’ includes gratuity except when the term
pension is used in contradistinction to gratuity, but does
not include dearness relief;"

We may al so reproduce Rule 55-A: -

Dear ness Relief on Pension/Fam |y Pension

(i) Relief against price rise may be granted to the
pensioners and famly pensioners in the form of  dearness
relief at such rates and subject to such conditions as the
Central CGovernment may specify fromtineto tine.

(ii) If a pensioner is re-enployed under the  Centra
or State Governnent or a Corporation/ Conpany/ Body/ Bank under
them in India or abroad including permanent absorption in
such Cor por ati on/ Conpany/ Body/ Bank; he shall not be eligible
to draw dearness relief on pension/famly pension during the
peri od of such re- enploynent.

(iii) Deleted"

The Covernment instructions also show t hat t he
dearness relief is granted to conpensate the pensioners for
erosion in the value of nmoney due to rise in the cost of
['iving. Anything which is not part of pension has to be

paid in full in so far as those who have commuted one-third
pensi on. Not hi ng of substance could be shown by M. /Altaf
Ahrmed, l|earned Additional Solicitor General, so as to

deprive the grant of benefit of dearness relief on ful
pension to these public sector absorbees at par with Centra
CGovernment pensioners. Directions in this regard have been
issued by this Court fromtinme to tinme but applicants -are
still being deprived of this benefit. W give to the
respondents a final opportunity to grant to the applicants
the benefit of dearness relief on pension as aforesaid
within a period of three nonths. The applicants are,
however, not entitled to any other benefit clained in the
applications.

The parity clained by Lt.Col. Mlhotra and other
absorbees who had commuted 100% pension, in our view, is
entirely msplaced. The contention that what is commuted or
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given up is an anount and not the right to receive pension
or right to receive post-conmutation revision and attendant
benefits including dearness relief on the gross entitled
pension on the dates they were granted to other Governnent
pensioners, is only illusory. The decision in the case of
State of T.N. and Os. v. V.S Balakrishnan and Os.
[(1994) Suppl. 3 SCC 204] on which reliance was placed by

M. CGopal Subr amani um Seni or Advocat e, has no
applicability to the point in issue. Those who conmuted
100% pension continue to remain non-pensioners till their
pension is restored. In Wl fare Association Case (supra),
persons who commuted the full pension and who will not be

gi ven any nonthly pension by deem ng nonthly pension to have
been reduced to nil has been treated as a separate category.
Those who commute 100% pension are not entitled to the
benefit of dearness relief on full pension or other benefits
as claimed herein.” W also do not find any discrimnation
in so far as this class is concerned.

The _interlocutory applications and the wit petitions
are disposed of in the above terns |l eaving the parties to
bear their own costs.




