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Leave granted.

The appellant was a pernmanent Conm ssioned O ficer of
the Indian Arny hol di ng the substantive rank of Mjor. Wile
he was posted at the Mlitary Farmin Jullunder City he was
served with a notice dated Septenber 10, 1990 issued under
the directions and on behalf of the Chief of the Arny Staff
calling upon himto show cause why his services should not
be termi nated under Section 19 of the Arny Act, 1950 (‘Act’
for short) read with Rule 14 of the Arny Rules, 1954
(*Rul es’ for short) for the msconducts he was found to
have commtted during his tenure as the Oficer in-charge of
the Mlitary Farm Jaipur. The misconducts are set out in
paragraph 3 of the notice but as they are not gernane for
the purpose of this appeal, it is not necessary to detai
them The reasons which pronpted the Chief of the Arny Staff
to take recourse to the above provisions of the Act and the
Rul es are contained in paragraph 4 of the notice, ~ which
reads as under:

"And whereas the Chief of the Arny

Staff is further satisfied t hat

your trial for the above m sconduct

is inmpracticable having becone tine

barred by the time the court of

inquiry was finalized and he is of

the opinion that your further

retention in service is

undesi rable."

In due course the appellant showed cause against his
proposed term nation of services but it did not find favour
with the authorities. Hence, on their recomendations, the
Central Governnent issued an order on February 28, 1992
term nating the service of the appellant. Aggrieved thereby
the appellant filed a wit position before a | earned Judge
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of the Rajasthan High Court. In assailing the order of
termnation the principal ground that was raised by the
appel l ant was that the provisions of Section 19 of the Act
and Rule 14 of the Rules could not be inverted as the period
of limtation prescribed under Section 122 of the Act for
holding his trial by a Court Martial was |ong over. Besides,
it was contended that the satisfaction of the authorities
that it was inpracticable to hold the trial was not obtained
in accordance with Rule 14. The appellant al so denied that
he was qguilty of the misconducts alleged in the notice and
gave out his defence against the sane.

The | earned Judge allowed the wit petition, quashed
the order under challenge and directed that the appellant be
reinstated in service with all consequential benefits. In
passing the above order the |learned Judge firstly held that
the appellant was nade a scape goat for the |apses and
del i nquenci es of others: As regards the applicability of
Section 19 of the Act and Rule 1 of the Rules the |earned
Judge concurred w'th the submssions of the appellant
relying principally upon the Division Bench judgnent of the
Del hi High GCourt in Lt. Col. (T.S.) H C Dhingra vs. Union
of India & Anr. 1988 (2) Del hi” | awyer 109.

In appeal preferred by the respondent - Union of India
a Division Bench off the Hgh Court set. aside the above
judgrment of the learned Single Judge and dism ssed the wit
petition of the appellant. The Division Bench held that the
view taken by the Delhi High Courtin H C- Dhingra s case
(supra) was not correct and that proceedi ngs under Section
19 of the Act read with Rule 14 of the Rules could be taken
even after the expiry of the period of |limtation prescribed
under Section 122 of the Act. The findings of fact recorded
by the |I|earned Single Judge in favour of the appellant were
al so upset. The above order of the Division bench.is under
chal l enge in this appeal

To appreci ate t he contentions rai sed by M.
Ramachandran in support of the appeal it will be appropriate
to first refer to the relevant provisions of the Act and the
Rul es. Section 19 of the Act reads as under

"Subject to the provisions of this

Act and the rules and regul ations

made t her eunder t he Centra
CGovernment may dismiss or rempve
from the servi ce, any per son

subject to this Act."

The other section of the Act which need -~ reproduction is

Section 122 which, at the material time, stood as under
"(1) Except as provided by sub-
section (2), no trial by court-
martial of any person subject to
this Act for any offence shall be
conmenced after the expiration of a
period of three years fromthe date
of such offence.
(2) The provisions of sub-section
(1) shall not apply to a trial for
an of f ence of desertion or
fraudul ent enrollnent or for any of
the of fences nmentioned in Section
37.
(3) In the conputation of the
period of tine mentioned in sub-
section (1), any tine spent by such
person as a prisoner of war, or in
eneny territory, on in evading
arrest after the conmm ssion of the
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of fence, shall be excluded.
(4) No trial for an offence of
desertion other than desertion on
active service or of fraudul ent
enrol |l ment shall be conmrenced if
the person in question, not being
an officer, has subsequently to the
comm ssion of the offence, served
continuously in an exenplary manner
for not less than three years with
any portion of the regular Army."
Rule 14 of the Rules, so far as it is relevant for our
present purposes, reads as follows:

"Term nation of service by the
Central Covernnment on “account of
m sconduct - (1) Wen it is
proposed to termnate the service
of an officer under Section 19 on
account of m.sconduct, he shall be
given an opportunity to show cause
in the manner specified in sub-Rule
(2) against such action:

Provided that this sub-rule
shall not apply -
(a) when the /service is tern nated
on the ground of conduct which has
led to his conviction by a criminal
court; or
(b) where the Central Governnent
is satisfied that for reasons, to
be recorded in witing, it is not
expedi ent or reasonably practicabl e
to gi ve to t he of ficer an
opportunity of show ng cause.
(2) When after considering the
reports on an officer’s m sconduct,
the Central Governnent, . or the
Chi ef of t he Ar nry St af f is
satisfied that the trial of the
of ficer by a court martial. is
i nexpedi ent or inpracticable, but
is of the opinion that the further
retention of the said officer in
the service is wundesirable, the
Chief of the Army Staff shall so
informthe officer together wth
all reports adverse to his had he
shall be called upon to submt, in

witing, the expl anation."
(enphasi s suppli ed)

XXX XXX XXX
XXX XXX XXX

M. Ramachandran first contended that one of the requisites
to invoke the summary procedure envi saged under Rule 14 (2)
to termnate the services of an officer by the Centra
CGovernment in exercise of its powers under Section 19 of the
Act is to obtain a satisfaction that his trial by a Court
Marti al is i nexpedi ent or i mpracticabl e. Such a
sati sfaction, according to M. Ramachandran, can be arrived
only at a time when trial by a Court Martial is pernissible
or possible. As in the instant case, admttedly, such a
trial was barred by limtation under Section 122 of the Act
the above Rule could not be invoked. W find much substance
in the above contention of M. Ramachandran.

It is not in dispute that at the time the inpugned
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notice was sent, no trial of the appellant by Court Martia

could be held for sub-section (1) of Section 122 (as it then
stood) clearly envisaged that it should not be comenced
after expiration of three years fromthe date of comm ssion
of the offence which in the instant case was about 7 years
prior to the issuance of the notice, indeed, as seen
earlier, in the notice itself it is stated that the tria

had becone tine barred. Wen, the trial itself was legally
i mpossible and inmpernissible the question of its being
i mpracticable, in our view cannot or does not arise,

‘Inpracticability’ is a concept di fferent from
‘“inpossibility’ for while the latter is absolute, the forner
i ntroduces at all events sone degree of reason and invol ves
sonme regard for practice. According to Webster’'s Third New

I nt ernati onal Di ctionary “inpracticabl e’ neans not
practicabl e; incapable of being performed or acconplished by
the neans enpl oyed or at conmand. ‘I npracticabl e

presupposes that~ the action is  ‘possible’ but being to
certain practical difficulties or other reasons it 1is
i ncapable of being perforned. The sane principle wll

equal ly apply to satisfy “the test ~of ‘inexpedient’ as it
means not expedient; disadvantageous in the circunstances,
i nadvi sable, inpolitic. It nust therefore be held that so
long as an Oficer  canbe legally tried y a Court Martia

the concerned authorities may, on the ground that such a
trial is not inmpracticable for inexpedient, involve Rule 14
(2). In other words, once the period of 1imtation of such a
trial is over the authorities cannot take action under Rule
14 (2). \While passing the inpugned order the Division Bench
however did not at all consider, while interpreting Rule 14
(2), the i mport of the wor ds ‘inpracticabl e’ or
‘inexpedient’ as appearing therein and proceeded on the
basis that since Section 127 of the Act ~ (since repeal ed)
permitted trial even after a conviction or acquittal by a
Court Martial, it necessarily —meant that the Rule could be
pressed into service even after the period of limtation. It
appears that in naking the above observation the Hi'gh Court
did not notice that Section 127 relates to a trial by a
‘crimnal court’ and not ‘Court Martial’ and speaks of a
stage after the trial by the letter is over.

The matter can be viewed from another angle al so. So
far as period of Ilimtation of trials by Court Martial is
concerned Section 122 of the Act is a conplete Code in
itself for not only it provides in its sub-section (1) the
period of linmtation for such trials but specifies in sub-
section (2) thereof the offences in respect of which the
[imtation clause would not apply. Since the term of the
above section is absolute and no provision has been nade

under the Act for extension of tinme - like Section 473
Crimnal Procedure Code - it is obvious that any /'tria
comenced after the period of linmtation wll be patently

illegal. Such a provision of linmitation prescribed under the
Act cannot be overri dden or ci rcumvent ed by an
adm nistrative act, done in exercise or powers conferred
under a Rule. M. Ramachandran was, therefore, fully
justified in wurging that power under Rule 14 of the Arny
Rul es could not be exercised in a manner which would get
over the bar of limtation laid down in the Act and that if
Rule 14 was to be interpreted to give such power it would
clearly be wultra vires. W are therefore in conplete
agreenment with the observations made by the Del hi Hi gh Court
in HC OChinura's case (supra) that in purported exercise of
admi ni strative power Under Rule 14, in respect of
al l egations of misconduct tribal by Court Martial, the
authorities cannot override the statutory bar of subsection
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(1) of Section 122 of the Act for no Adm nistrative act or
fiat can discard, destroy or annul a statutory provision

The other contention of M. Ramachandran was that the
satisfaction with regard to i nexpediency or inpracticability
of a trial by Court Martial nust be only on a consideration
of the reports of msconduct. According to M. Ramachandran
if on a perused of the reports the authorities found that
the nature of m sconduct or the context in which it had been
comm tted were such that it was inpracticable or inexpedient
to hold the Court Martial, the procedure under rule 14 m ght
be resorted to. In other words, M. Ramachandran submitted,
the satisfaction regardi ng the i nexpedi ency or
inmpracticability to hold a Court Martial must flow fromthe
nature and the context of the misconduct itself and not from
any extraneous factor which in the instant case was that the
Court Marti al proceedings wuld be tine barred. This
contention of M. Ranthandran is also, in our view,
i ndef ensi bl e.

As noticed earlier, Rule 14 (2) opens with the words
"when after considering the reports on an officer’s
m sconduct, the Central Governnent, or the Chief of the Arny
Staff is satisfied...... .. ". 1t is evident, therefore, that
the satisfaction about the inexpediency or inpracticability
of the trial has to be  obtained on consideration of the
reports on the officer’s msconduct. That necessarily neans,
that the m sconduct and other attending circunstances
relating thereto have to be the gole basis for obtaining
such a satisfaction.

The purport of the above Rule can be best understood by

way of an illustration. The Chief of Arny Staff receives a
report which reveals that an Army O ficer has treacherously
conmuni cated intelligence to the eneny - an O fence
puni shabl e under Section 34 of the “Act. He however finds
that to successfully prosecute the officer it will be
necessary to exam ne sone Ww tnesses, ensuring presence of
whomwi || not be feasible and exhibit in the interest of the
security of the State. In such an eventuality’ he may
legitimately invoke the Rule to dispense with the trial on
the grounds that it woul d be i mpracticabl e and/ or
i nexpedient. But to dispense with a trial on-a satisfaction
doctors the msconduct - like the bar of limtation in the
present case - will be wholly alien to Rule 14 (2).

For the foregoing discussion we set aside the inpugned
order of the Division Bench of the Hi gh Court and restore
that of the |learned Single Judge. The appeal is thus all owed
with costs which is assessed at Rs. 10, 000/ -.




