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Al'l these appeals arise out of a Common Judgnent in
TADA Crime Case No. 4/1995 and TADA Crinme Case No.
27/ 1996 delivered by the Additional Designhated Judge at
Ahmedabad.

There were 11 accused persons before the Designated
Court charged for various offences under the |Indian Pena
Code (I PC), TADA Act, Indian Passport Act, Mtor Vehicles Act
and Bonmbay Police Act. By the inmpugned judgnent, A-1'to A-
4 and A-9 were convicted for the of fences punishabl e under
Section 120 B I PC and under Sections 342, 365 and 384 | PC
read with Section 120 B IPC, but all the accused were
acquitted of various other charges franed agai nst them Qut of
the 5 accused convicted by the designated court, 3 of them
have filed Criminal Appeal No. 525/2004 and the two other
appeal s before us have been preferred by the State of Qujarat
chal l engi ng the acquittal of the other accused.

The case of the prosecution was that PW3 Jayendra
Mahendra Tripathi was a buil der having a construction
conpany of his own. He was also working as a teacher during
the relevant period and staying in Kundan Apartnment in
Vasna area in Ahnmedabad. The office of the construction
conpany was in Deep Apartnent at Vasna. He used to goto
his office in the evening. On 19.1.1994, he left his house at
4.00 p.m on way to the office. Wal king towards office, when
he reached the place near Vasna Bus Stand, a Maruti van
cane and stopped near him He was shown a visiting card by
the occupants of the van to enquire about the address
mentioned thereon. VWhile PW3 Jayendra Mahendra Tripath
was reading the visiting card, sonebody pushed him from
behi nd and he was forced into the Maruti van. Inside the van,
his head and face were covered with a wool en cap. 5-6
persons were sitting in the Maruti van and after the victimwas
forced into the van, the van noved and travelled for 30-45
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m nutes and eventually he was taken to the cellar of a

buil ding. There, the victimgave the tel ephone nunber of his
construction conpany, but as there was no response fromthat
t el ephone nunber, he gave the tel ephone nunber of his friend
K. K. Vaidh. PW3 Jayendra Mahendra Tripathi was kept in a
roomin that building and according to the prosecution, the
accused persons nade a demand of Rs. 5 | akhs fromthe
partners of the construction conpany.

The partners of the construction conpany wthdrew Rs.
10 | akhs fromthe Union Bank of India and a relative of the
victim namely, PW4 Kirtikumar Tapi shanker Tripathi, was
asked to come with Rs. 3 [akhs near Anjali Ci nema on
19.1.1994 at an evening tine by the victimhinself who spoke
to himon tel ephone. He was asked to come by a rickshaw and
to handover Rs. 3 | akhs to-a person who would identify
himsel f by a code (No. 500). He cane with Rs. 3 |akhs near
Anj ali C nema Square Road. A person canme on a notorcycle,
identified hinself with the aforesaid code and t he bag
contai ning Rs. 3 1akhs was given to that person

PW 2 Harshad Prenjibhi Gajjar gave a conplaint to the
police on the sanme day, i.e: 19.1.1994. A case was registered
by PW14 Police Inspector and investigation started. During
i nvestigation, the house of A-6 Salim Haveliwal a was searched
on 23.3.1994 and a sumof Rs. 50,000/- was recovered.
Thereafter, the house of his father-in-law A-7 Yakub Gani bha
was al so searched and Rs. 1,75,000/- was recovered. Bundles
of notes recovered from his house were show ng the slips of
Uni on Bank of India, C G Road, Relief Road and Raj pur
branches, Ahnmedabad. During investigation, A-1 Abdulvahab
Abdul maj i d Shai kh, A-5 Mohanmadrafi k Abdul r ahi'm Shai kh
A-3, Abdul sattar @Sattar Ghanti, A-4 Mahanmadsalim @

Salim Tol o and A-2 Najirmahamad Ali mmhamad Vora were
arrested. Pursuant to the information furnished by A-4
Mahammuadsal im @ Sal i m Tol o, six cartridges were recovered
froma heap of bricks. On 8.9.1994, the investigation was
taken over by ACP Shri B.R Patil. He arrested A-9 Misakhan
@ Babakhan | snai | khan Pathan. This accused expressed his
desire to give a confession and A-9 Misakhan @ Babakhan

was produced before PW1 DCP, Shri Suroliya. Shri~ Suroliya
recorded the confession statenent of A-9 Miusakhan @
Babakhan and the investigating officer finally filed the charge-
sheet .

On the side of the prosecution, 18 witnesses were
exam ned and series of documents were produced by the
prosecution as exhibits. The appellants, when questioned
under Section 313 Cr. PC, conpletely denied their invol venent
in the case. A-6 Salim Haveliwala and A-7 Yakub Ganibha
adnmtted the recovery of Rs. 50,000/- and Rs. 1, 75,000/-
respectively fromtheir houses, but contended that the nobney
bel onged to them A-9 Musakhan @ Babakhan stated that he
was never produced before PW1 DCP, Shri Suroliya and
deni ed having given any statenent before him

The Desi gnat ed Judge, though accepted the evidence of
recovery of the noney fromthe two accused, held that the
prosecution could not prove their identity and hence no
i mportance was attached to the recovery effected by the police.
In the appeals filed by the State, the main thrust has been
given to the acquittal of these accused persons and it has been
urged that the Designated Judge failed to appreciate the
evi dence in proper perspective. The Designated Judge relied
on the confession statenent given by A-9 Misakhan @
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Babakhan and it was held that the confession given by A-9
Musakhan @ Babakhan has been supported by other itens of

evi dence and on that basis A-1 to A-4 and A-9 were convicted
for some of the offences charged agai nst them

The short question that arises for consideration is
whet her the confession given by A-9 Misakhan @ Babakhan
could be relied upon. The |earned Counsel for the appellants
strenously urged before us that the confession made by A-9
Musakhan @ Babakhan was not at all truthful and voluntary
and it was prepared at the instance of the two police officers
and therefore, it is not adm ssible under Section 15 of the
TADA Act. The | earned Counsel for the appellants al so
contended that the confession of a co-accused is not a
substantive piece of evidence and if at all, it could be relied on
only as a corroborative piece of evidence and in the absence of
any other evidence the confession of a co-accused by itself
shal | not be used as prinmary evidence to prove the complicity
of the co-accused and convict him . Reliance was placed on
the decision of the Privy Council in Bhuboni Sahu Vs. R [AIR
1949 Privy Council 257] and it was urged that the confession
of a co-accused is obviously a fragile and feeble type of
evidence and it could only be used to | end credence to ot her
items of evidence. Qur attention in this behalf was drawn to
Section 30 of the I'ndian Evidence Act, the application of which
was explained in detail in Haricharan Kurm Vs. State of
Bi har [ 1964 (6) SCR 623].

It is true that the confession of the co-accused by itself is
not sufficient to find a co-accused guilty unless there is other
supporting evidence to prove that the accused was guilty. In
State through Superintendent of Police, CBI/SIT Vs.

Nalini and Qthers (1999) 5 SCC 253, this court held that the
confession is a substantive piece of evidence, but as a 'Rule of
Prudence’ the Court shoul d seek other corroborative evidence
to test its veracity. Having regard to the above principle, we
find that the evidence in this case indicates that there is
sufficient corroboration of the confession given by A9
Musakhan @ Babakhan. It is to be renenbered that al
procedural formalities were conplied with in recording the
conf essi on of A-9 Musakhan @ Babakhan. - The | ear ned

Counsel for the appellant in Crimnal Appeal No. 525/2004
vehenent|ly contended that the confession given by A-9
Musakhan @ Babakhan was retracted the nmonent he was

produced before the Magistrate and, therefore, it is to be
treated as "not voluntary". The |earned Counsel al so pointed
out that when PW1 DCP, Shri Suroliya was recording the
confession of A-9 Misakhan @ Babakhan, the Magistrate was
very nmuch avail able and the Police Oficer should have
produced the accused before the Magistrate in order to record
the confession of the accused. It was argued that failure to
produce the accused before the Magistrate indicated that the
confession was not voluntary and the sanme was not given by
the accused. W do not find nuch force in this contention
The Police Oficer was enpowered to record the confession and
in law such a confession is nade adm ssi bl e under the

provi sions of the TADA Act. The nere fact that A-9 Musakhan
@ Babakhan retracted subsequently is not a valid ground to
reject the confession. The crucial question is whether at the
time when the accused was giving the statenent he was

subj ected to coercion, threat or any undue influence or was
of fered any inducenent to give any confession. There is
nothing in the evidence to show that there was any coercion
threat or any undue influence to the accused to nake the
confession. A-9 Misakhan @ Babakhan who was questi oned
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under Section 313 Cr. PC had no case that he was subjected
to any third degree treatnent or threatened with dire
consequences. He only stated that he had not given any
statenment before PW1 DCP, Shri Suroliya

The narration of evidence given by A-9 Misakhan @
Babakhan woul d show that the confession was voluntary. A-9
Musakhan @ Babakhan had gi ven various details of the
conspiracy of Kkidnappi ng and subjecting the victins to
wr ongf ul confinenment.

The rel evant portion of the confession relating to the
ki dnappi ng of PW3 Jayendra Mahendra Tripathi are given by
A-9 Miusakhan @ Babakhan in his confession as follows :

"\ 005. After four or five-days of last Utarayan,
Sherjada called Nazir Vora, Salim Tola, Sattar
Battery and nme at the house of Wahab situated at
Devi Park Society in Dani-Linda. Wen we went
there, Sherjada and Wahab were present. Sherjada
and Wahab made a plan to kidnap one Jayendra
Tripathi, a builder at Vasna and deciding this, at
about 3 pm, we took the Maruti Van of Sherjada

af fi xi ng bogus nunber plate on it and went to
Vasna. Wahab and Sherjada had revol vers.

Sherj ada was know ng Jayendra Tripathi and he

had al so seen his house. Hence, while going near
Kundan Apartnent, situated near Mehta Hospital in
Vasna, there is house of Tripathi and we sat there
in Maruti Van for keeping watch. = At 4 PM
Jayendra Tripathi used to go out from his honeg,

whi ch was told by Sherjada. Therefore, we waited
for sone tine. At about 4:00 hrs., when Jayendra
Tripathi came out, Sherjada identified himand from
there he ki dnapped himand threw himin Mruti

Van applying old cap and took himto Devi Park
Taki ng the tel ephone nunber of victims friends and
rel ati ves, Wahab and Sherjada threatened them on
phone and extorted noney. On the next day,

Tripathi was released. | was taking lunch and Tiffin
fromoutside for Tripathi. But for this work, no
noney was paid to ne.

\ 005"

From the confession statement, it is evident that
some persons came to Vasna area and while PW3
Jayendra Mahendra Tri pathi was wal ki ng near the
Kundan Apartment, he was ki dnapped and forced into
the Maruti van and his face and head were covered by an
old cap and he was taken to Devi Park. A-9 Musakhan @
Babakhan speaks about the invol vement of other
accused persons. In the confession, it is also stated that
PW 3 Jayendra Mahendra Tripathi was rel eased on the
next day after the ransom anount was paid. A-9
Musakhan @ Babakhan al so says that he was not paid
anything in this transaction. The fact that a Maruti van
cane and PW3 Jayendra Mahendra Tripathi was
ki dnapped in that vehicle is spoken to by the victim
hi nsel f who was exam ned as a witness for the
prosecuti on.

These appeal s before us are di sposed of as foll ows.
Crim nal Appeal No. 525/2004

The main evidence in this case is the confessiona
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statenment of accused Musakhan @ Babakhan. O course, the
confession statenent is generally not treated as the prinmary
evi dence, but this Court in Nalini’'s case (supra) has held that
the confession recorded under Section 15 of the TADA Act is a
substantive piece of evidence and it coul d be accepted
provided there is corroboration by other material particul ars.
In the instant case, there is substantial corroboration of the
confession of A-9 Musakhan @ Babakhan by other itens of
evi dence. The counsel for the appellants strongly urged
before us that the confession itself is highly suspicious and it
cannot be relied upon to convict the appellants, but we find no
force in that contention. The confession was recorded strictly
in accordance with Section 15 of the TADA Act. The accused
was apprised of the fact that in case any such confession is
made, it would be used against him The police officer who
recorded the confession also stated that it was voluntary in
nat ure. The counsel for the appellants contended that the
Chi ef Judicial Mugistrate was readily available to record the
confession and when such a facility was avail able, the police
of fi cer shoul d not have recorded the confession. It was al so
poi nted out that when A-9 Misakhan @ Babakhan was
produced before the C.J.M, he retracted the confession and
that itself is sufficient to hold that the confession was not
vol untary in nature. Under Section 15 of the TADA Act, a
police officer is permtted to record the confessional statenent
of accused and certain strict procedure is prescribed. The
appel | ants have no case that this procedure has in any way
been vi ol at ed. Merely because the confession was retracted,
it may not be presuned that the same was not voluntary. It
is inmportant to note that when A-9 Miusakhan @ Babakhan
was produced before the Magistrate, he had no case that he
was subjected to any third degree nethod. He only stated
that he had not nade any confession before the police.

In the confessional statenent, A9 Musakhan @
Babakhan has given detail ed narration of the incident relating
to the abduction of victim Jayendra Mahendra Tri pathi . He
stated that accused Vahab & Sherzada were armed with
revolvers. |In the course of investigation, the revolver was
recovered fromone of the accused. The accused was seen at
the apartment near the Mehta hospital in Vasna where the
victi m Jayendra Mahendra Tripathi was staying. The accused
stated in his confession statenent that Jayendra Mahendra
Tri pathi was abducted at about 4 p.m when he cane out of
t he house. The victimJayendra Mahendra Tri pat hi was
exam ned as PW 3. He deposed that he had been staying at
Kundan apartnents in Vasna. He further deposed that on
19.1.1994 at about 4 o' clock he started fromhis~ house for
his office and on the way 5-6 persons cane in a Maruti van
and he was forcibly dragged into that Maruti van and taken to
sone distant place. He also deposed that he was asked to give
the tel ephone nunber of his conmpany and that he gave the
t el ephone nunber of his friend also. Al these facts are spoken
of by A-9 Musakhan @ Babakhan in his confession statenment.

To prove the abduction and extortion of noney from
Jayendra Mahendra Tripathi, the prosecution exam ned
several other witnesses. PW 7 deposed t hat Mahendr abhai
the partner of Tripathi had withdrawn Rs. 10 | akhs fromthe
Uni on Bank of India by giving four cheques. PW4 Kirtikumar
Tapsi shanker Tri pathi deposed that he had paid Rs. 3 lacs to
one notorcyclist on 21.1.1994. It is also pertinent to note
that in the confession statenent, A9 Misakhan @ Babakhan
referred to the presence of A-1, A2, A-3 and A-4 in the
conspiracy and later in the abduction of Jayendra Mahendra
Tri pat hi .

On consi deration of confession statenent, which is anply
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corroborated by other itens of evidence, we have no hesitation
in accepting the sane as truthful and voluntary. The
conplicity of A1 to A-4 in the abduction is proved beyond
reasonabl e doubt .

In the result, the conviction of these three appellants for
the of fences puni shabl e under Sections 120-B, 342, 365, 384
read with Section 120-B of the IPCis only to be confirned.
Crimnal Appeal No. 525 of 2004 woul d accordingly stand
di smi ssed and the appellants woul d surrender to their bai
bonds.
Crimnal Appeal No. 1318/2004

It is an appeal preferred by the State against the
acquittal of A-6 and A-7. Counsel for the appellant-State
submitted that the acquittal of A-6 and A-7 was pal pably
wong as there is evidence to show that they were party to the
abduction and extortion of noney fromthe victim Thi s
subm ssion is based on the evidence of recovery of Rs.
50, 000/~ fromthe house of A-6 Sali m Noor Mohanred and
Rs. 1, 75,000/ - fromthe house of  A-7 Yakub Gani bhai . The
recovery of 't hese anounts, though stands proved, the
prosecution could not prove that these anmounts were actually
the anobunts paid by the agents of Tripathi as ransomto these
accused. These accused gave sone expl anation as to how
these anmounts happened to be in their house. A-6 clained
that it was an anpbunt belonging to himand he was keeping it
for his business purposes. There was no bank slip or any
ot her item of evidence to show that the amount was
wi t hdrawn fromthe bank on 21.1.1994. Though t he bank
of ficials were exam ned as prosecution w tnesses, they al so
could not give any satisfactory evidence to prove that the
currency notes recovered fromthese two accused were
relatable to the anpunts withdrawn fromthe Bank.
Mor eover, in the confession statement, A-9 did not involve
t hese accused. In the above circunstances, the acquittal of
A-6 and A-7 was correct. The appeal is without any merit and
is dismssed accordingly.
Crimnal Appeal Nos. 1316-17/2004

These appeals are filed against acquittal of all the
accused charged for offences puni shabl e under the TADA Act.
These accused were charged under Sections 3 and 5 of the
TADA Act read with Section 120-B | PC The ground urged by
the appellant-State is that Jayendra Mahendra Tri pathi was
abducted at gun point froma notified public place and that
the accused are hardcore crimnals. Therefore, they ought to
have been convicted under Sections 3 and 5 of the TADA Act.

The contention of the State is that these accused should
not have been acquitted of the charges under Sections 3 and 5
of TADA Act as the crine commtted by them was of grave
nature and cane within the purview of the said provisions of
the TADA Act. It is further contended that the Special Judge
has not given any specific reasons as to why these accused
were acquitted of the charges. But the prosecution could not
adduce any evidence to prove that these accused had
conmitted the offences charged against them The act of
ki dnappi ng for extorting ransomfromthe victimcannot be
termed as an act comitted "with intent to overawe the
Government as by |aw established". There is also no evidence
to show that the accused intended to strike terror in the
locality. Their primary objective was to extort noney fromthe
victim There is also no evidence to show that these accused
were supporting any communal el enents or intended to create
di sharmony anong different sections of the people. These are
all main ingredients to constitute offence punishabl e under
Section 3 of the TADA Act. So also, there is no evidence to
show t hat these accused were in possession of any arms or
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amuni tion during the comm ssion of the crine, for which
they have been charged. The accused have been rightly
acquitted. Crimnal Appeal Nos. 1316-17/2004 are wi thout
any merits and di sm ssed accordingly.




