http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 13
PETI TI ONER
NAWN ESTATES (P) LTD.
Vs.
RESPONDENT:
C.I.T., WEST BENGAL

DATE OF JUDGVENT14/ 10/ 1976

BENCH

SINGH, JASWANT

BENCH

SI NGH, JASWANT
KHANNA, HANS RAJ

Cl TATI ON:
1977 AIR 153 1977 SCR (1) 798
1977 SCC (1) 7

ACT:
| ncome Tax~ Act 1922--sec. 23A(1)--Expln. 2(1) to Sec.
23A(1) - - Meani ng of investnent Conpani es, whether restricted
to shares stocks and other securities or used in contradis-
tinction with nanufacturing processing & trading oper a-
tions--1ndi an Conpani es Act 1913--Sec. 87(f)--ConPani es
Act 1956--Sec. 372(11).

Interpretation of statutes--Expressions not being
terms of art whether to be construed in technical sense or
ordi nary popul ar sense as used by busi ness  nen--Legislative
history as guide to construction---Genesis and devel opnent
of law as key to interpretation--Wether English decisions
useful guides or construction of anal ogous provi si ons,
fundanent al concepts and general principles.

HEADNOTE

The appellant is a Private Linited Conpany i ncorporated
under the Indian Conpani es Act, 1913, its shares being held
by the nenbers of the Nawn fam |y. —The object of the appel-
lant Conpany inter alia was purchase of |and and buildings
and letting out of lands and buildings in lieu of" appropri-
ate consideration. The appellant at the relevant tinme was
investing monies in the house properties and its /mgjor
i ncome every year has been derived fromthose properties.
The Income Tax O ficer held that the appellant was a
Conpany whose business consisted mainly in holding of in-
vestnments as envisaged by section 23A(1) and explanation
2(i) thereto of the Income Tax Act 1922 and that since it
had declared dividend. which was | ess than 'the prescribed
statutory 100 per cent of his total income as reduced by
taxes referred to in clauses a, b and ¢ of section 23A(1),
it was liable to pay super tax on the undistributed balance
of the distributable profits at the prescribed rate of 50
per cent. An appeal by the assessee before the Appellate
Asstt. Commi ssioner succeeded. The Tribunal . however ,
restored the order of the Income-tax Oficer. In a reference
filed at the instance of the assessee, the High Court an-
swered the reference in favour of the Revenue and agai nst
t he assessee.
In an appeal by Special Leave, the appellant contended
That the appellant was not a conpany whose
busi ness consisted wholly or mai nl y in
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hol ding of investnents because the
neaning to be attributed to the said expres-
sion havi ng not been defined by the
I nconme Tax Act, 1922, the technical neaning
assi gned to "i nvest nent Conpani es”

under section 87(f) of the Indian Conpani es
Act, 1913, which was in force when the
Indian Incone Tax Act, 1922 was enact ed
should be given, or, in the alternative, the
meaning given to it in section 372(11) of
the Conpani es Act, 1956 should be given to the
said expression. So construing only the
Conpani es whose principal business is the
acqui sition and hol ding of shares, debentures,

stocks and other securities would be
covered by the Conpany whose busi -
ness consists wholly or mainly in holding an
in vestment and that if it is so

construed’  the appellant would not be covered
by section 23A(1).
The ~counsel for the respondent Revenue con-
tended: “That the expression "A conpany whose
busi ness consists wholly or mainly in the
holdi ng of investments" means a Conpany whose
income is derived frominvestnments in contra-
diction to the -income received from manu
facturing or processi ng or trading
operations. The expression "investnent" in the
context in-which it occurs not being a term of
art
799

with a definite and technical nmeaning should
be understood in its ordinary popul ar sense as
under st ood i n business parl ance.
Di sm ssing the appeal

HELD:

1. The expression investnent is not /defined in the
I ncome- Tax Act but the Act al so does not l'ay down that the
terns and expressi on not defined therein- shall have the sane
nmeani ng as given to themin the Conpanies Act. [802A]

2. The legislative history-of the Income Tax Act, 1922
right fromits amendnment in the year 1955 and thereafter as
well as the Legislative history of the Incone Tax Act, 1961
clearly shows that Legislature did not adopt the  definition
of investnment Conpanies as given in the |Indian Conpanies
Act, 1913 or in the Compani es Act, 1956. [801H, 802A---B]

3. Wiile enacting section 23A and  explanation 2(i)
thereto the Legislature intended to cover fields of activity
wi der than those contenpl ated the provisions of the Conpa-
nies Act, 1913 and 1956. [802--B]

4. The term’investment’ in the text in-which it occurs
not being a termof art there is no warrant for giving it
the restricted meani ng. The said expression has to be
understood in the ordinary popul ar sense as used by busi-
nessnmen and so construed it would enbrace wthin its
conpass the appel |l ant Conpany whose primary or principa
income is adnittedly derived from house property which it
| eases out to tenants. [802C- D

Conmi ssi oner of Sales Tax, MP. Indore v. Jaswant Singh
Charan Singh (19 STC 469) foll owed.

5. It is now well settled that on anal ogous provi sions,
fundanental concepts and general. principles unaffected by
the specialities of the English Income Tax Statutes, the
English Authorities can be useful guides. [802-F]..

Conmi ssi oner of Income Tax v. Vazir Sultan & Sons (36
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I TR 175) foll owed.
Conmi ssi oners of Inland Revenue v. Gas Lighting |nprove-
ment Co. Ltd. (1923) 12 T.C 503; (1923) A C 723 (HL.).

I nl and Revenue Conmi ssioners v. Desouttex Bros Ltd. (1945)
29 T.C 155, 160, 161; (1946) 1 All E. R 58, 59, 60
(C.A), Inland Revenue Comm ssioners v. Broadway Car Co.

(W nbl edon) Ltd. (1946) 2 Al E.R 609, 610, 611; 29 T.C
214, 220, 222 (C.A). Conmi ssi oners of Inland Revenue V.
Toot al Broadhurst Lee Co. Ltd. (1949)29 T.C 352, 373,
Inl and Revenue Commi ssioners v. Rolls Royce Ltd. [1944] 2
Al E R 340 and Comm ssioner of Income-tax Cujarat V.
Distributors (Baroda) P. Ltd. (83 ITR 377) approved.

6. The genesi's and devel opnent of the law relating to
addi tional super tax on undistributed profits of certain
Conpani es al so confirnms the conclusion that the expression
"A conpany whose business consists wholly or mainly in the
dealing in or ~holding of investments" takes wthin its
conpass ' Conpani es which wholly or mainly derived their
i ncome. from house property. [804-D

7. BEven if it is-assuned that the expression has a | ega
character, it would not make any difference in the result of
the present appeal as-the dictionary neaning of the expres-

sion "lnvestment Conpanies"” is Conpanies whose i ncome
consists nmminly of investnent incone i.e., income which in
the hands of individual would not be earned incone. [810C
800

JUDGVENT:
ClVIL APPELLATE JURI.SDICTION :Civil Appeal Nos. 1760--1963
1971.

(Appeal s by Special Leave fromthe Judgnment and Order
dated 9-2-1971 of the Calcutta H gh Court 'in Inconme Tax
Ref erence No. 90/67).

N. Mikherjee and P. K. Mikherjee, for the Appellant.
B. B. Ahuja and R N. Sachthey, for the Respondent.
The Judgrment of the Court was delivered by

JASWANT SINGH, J.--These appeals by special |eave are
di rected agai nst the judgnent dated February 9, 1971 of = the
Cal cutta Hi gh Court whereby the foll ow ng question referred
to it under section 66(1) of the I'ndian Inconme-tax Act, 1922
(hereinafter referred to as "the Act’) was answered in the
affirmative i.e. in favour of the Revenue and against the
appel lant :--

"Whet her on the facts and in the circum
stances of the case, the assessee is a conpany
whose business consists wholly or nmainly in
the dealing in or holding of investnments ?"

The facts material for our present purpose are: The
assessee appellant is a private linmted conmpany incorporated
under the Indian Conpanies Act, 1913, its shares being held
by the nmenbers of Nawn famly. For the assessnent  years
1955-56, 1956-57, 1957-58 and 1959-60 corresponding to the
financial years ending on March 31, 1955, March 31, 1956,
March 31, 1957 and March 31, 1959 respectively, the Incone
Tax O ficer being of the viewthat since the rents accruing
to the appellant fromlands and house properties held by it
formed a major part of its incone, it was a conpany whose
busi ness consisted mainly in holding of investnments as
envi saged by subsection (1) of section 23A of the Act and
Expl anation 2(i) thereto and since it had declared nore than
60% but | ess than the prescribed statutory 100% of its tota
income as reduced by taxes referred to in clauses (a), (b)
and (c) of the aforesaid sub-section as dividends, it was
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liable to super tax on the undistributed balance of the
distributable profits at the prescribed rate of 50% Ac-
cordingly with the previous approval of the |Inspecting
Assi st ant Conmi ssi oner, the Income Tax Oficer |evied
addi tional super tax at 50% of the net distributable bal -
ance avail able with the appellant by applying the provi-
sions of section 23A(1) of the Act. Aggrieved by this
order, the appellant took the natter in appeal to the Appel-
| ate Assistant Commi ssioner, who acceding to the contention
of the appellant and foll owing an order dated April 6, 1963,
of the Incone-tax Appellate Tribunal in |Incone-tax Appea
No. 5490 of 1961-62 for the assessnment year 1958-59, held
that ’'the appelllant was not a conpany whose business con-
sisted wholly or nmainly in the dealing in or holding of
investnments’, and renmitted the levy. Dissatisfied with the
order of the Appellate Assistant Conmi ssioner, the Revenue
took the matter to the Tribunal but could not persuade it to
hold that the appellant was a conpany whose business con-
sisted wholly or mainly in the dealing in or holding of
investments. The Revenue then had the aforesaid

801

guestion referred under section 66( 1 ) of the Act to the
H gh Court at Calcutta which by its aforesaid judgnent dated
February 9, 1971, answered the question in favour of the
Revenue and against the appellant. It is against this
j udgrment that the present appeal's are directed.

It would be seen that the expression 'conmpany whose
busi ness consists wholly or mainly in the dealing in or
hol ding of « investnments’ consists of two parts viz. (1) a
conpany whose business-consists wholly or mainly in the
dealing in investnments and (2) a conpany whose business
consists wholly or mainly in holding of ‘investnments, and
what we are required in these appeals is to find out the
true neaning of the latter part of the expression i.e. of ’'a
conpany whose busi ness consists wholly or mainly in holding
of investnents’ in the context of sub-section (1) of section
23A of the Act and Explanation 2(i) thereto /and to determ ne
whet her the appellant is a company whose business falls
within the anbit of the said second part of the expression.

Qur task has been facilitated to sone extent because of
the concession rightly and fairly made on behalf of the
appellant that the objects for which it was -incorporated
included inter alia (1 ) purchase of |ands and buildings and
(2) letting out of lands and buildings in lieu of" appropri-
ate consideration and that during the years in question, the
appel l ant has been inter alia investing nmoneys in ‘house
properties and its mjor inconme every year has been derived
from those properties. The controversy revolves only
round . the neaning of the expression 'holding of invest-
nments’ in the context of section 23A of the Act and Expl ana-
tion 2(i) thereto.

M. Mikherjee, counsel for the appellant, has strenuous-
Iy urged that the expression not having been defined in the
Act nmust necessarily take its colour fromand to be given
the sane technical neaning as borne by the expression  'i-
nvest nent conpani es’ as used in section 87(f) of the Indian
Conpani es Act, 1913 (which was in operation when the Indian
I ncome-tax Act, 1922 was enacted) or as wused in section
372(11) of the Conpanies Act, 1956 which followed it and
thus has to be confined to such conpani es whose principa
business is the acquisition and holding of shares, deben-
tures, stocks or other securities. According to M. Mikher-
jee, the appellant cannot in this viewof the matter be
deemred to be a conpany falling within the purview of the
af oresai d expression.
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M. Ahuja, Counsel appearing on behalf of the Revenue
has, on the other hand, contended that the expression ’'a
conpany whose business consists wholly or nmainly in the
hol di ng of investments’ appearing in section 23A of the Act
as anended by Finance Act, 1955 nmeans a company whose i ncome
is derived frominvestments in contra-distinction to the
i ncome received from manufacturing or processing or trading
operations and the word 'investnents’ in the context in
which it occurs ,not being a termof art with a defined and
technical neaning should be understood in its ordinary
popul ar sense as understood in business parl ance.

We have given our careful consideration to the nmatter
and are unabl e to persuade ourselves to accept the subm s-
sion nade by
802
M. Mikherjee. It-is true that the term’investnent’ is not
defined inthe Income-tax Act but it cannot be ignored that
the Act does not lay down that the terns and expressions not
defined therein shall have the sane nmeaning as given to them
i'n the Conpanies Act in a particular context. It may also
be noted in this connection that although the Legislature
amended section 23A of the Act in 1955 and thereafter, it
did not adopt the definition of 'investment conpanies’ as
given in section 87(f) of the Indian Conpanies Act, 1913 or
section 372(11) of.the Conpanies Act, 1956. It appears that
while enacting section 23A of the Act and Explanation 2(i)
thereto, the Legislature intended to cover fields of activi-
ty wider than those contenplated by the aforesaid provisions
of the Conpanies Act, 1913 or 1956. The term’'investment’ in
the context in which'it occurs not being a term of Art,
there is, in our judgrment, no warrant for. giving it the
restricted nmeani ng as canvassed by M. Mikherjee. W think
in a situation like the one with which we ‘are confronted,
resort should be had not to the technical neaning of the
term but to its popular meaning with reference to the con-
text in which it occurs. (See decision of 'this Court in
Conmi ssioner of Sales Tax, MP. Indore v., Jaswant Singh
Charan Si ngh(1).

In the instant case, the aforesaid expression has to be
understood in the ordinary popul ar sense as used by busi-
nessmen, and so construing it, it would, in our~ opinion,
enbrace within its sweep the appellant conpany whose prinmary
or principal incone is admttedly derived from house proper-
ties which it | eases out to tenants. It will be  profitable
in this connection to refer to sone English cases where the
term’investnment’ occurring in anal ogous provisions came up
for interpretation for it is now well settled that on anal o-
gous provisions, fundamental concepts, and general princi-
ples wunaffected by the specialities of the English Incone-
tax statutes, English authorities can be useful guides. (See
decision of this Court in Conm ssioner of - Income Tax \v.
Vazir Sultan & Sons(2).

In Gas Lighting Inmprovermrent Comm ssioners Inl and Revenue
v. Co. Ltd.(3) Viscount Cave L.C. while construing the word
investment in Rule 8 of Part | of the Fourth Schedule to the
Fi nance (No. 2) Act, 1915, observed at page 534 as under :-

"That they (i.e. the shares and deben-
tures held by the respondent company in a
Bel gi an and two Rumani an oil producing comnpa-
nies) are investnments in the ordinary sense of
the termprobably no one would deny. They are
noney put out in the shares and securities of
undert aki ngs other than the undertaking of the
appel | ant-conpany itself, with the expectation
of receiving dividends or interest upon them
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and they satisfy any one of the definitions
quoted by the Master of the Rolls from well-
known dictionaries and any other definition
of an investment which | amable to conceive."

In I nl and Revenue Conmi ssi oner s V.
Desoutter Bros Ltd.(4) Lord Geen whil e
construing the word ’'investnent’ occurring in
the (1) 19 S.T.C. 469. (2)'36 |I.T.R 175. (3)
(1923) 12 T.C. 503 @534=[1923] A C. 723@ 729,
730 (H L.) (4) (1945) 29 T.C 155, 160-
61;[1946] 1 All. E.R 58,59CP
803
expression incone received frominvestnent in
section 12(1)(4) of the English Finance (No.
2)  Act, 1939 and Schedule 7, Part |, Para-
graphs ~6(1) and (2) thereof held that it s
not a word of art and it has to be interpreted
in the popul ar sense.

Again’ in Inland Revenue Conmi ssioners V.
Broadway Car Co. (Vinbledon) Ltd.(1) which is
a direct authority on the question in hand),
the Court of Appeal while construing the
expression 'income received from investnents’
occurring in the Finance (No. 2) Act, 1939,
held that the word "investnent’ nust be con-
strued in the ordinary popul ar sense of the
word as used by businessnen and not as a term
of art having a defined or technical neaning
and that it was inpossible to say that the
Conmi ssioners had erred inlawin comng to
the conclusion that rents fromleases or under
| eases can properly be conprised within the

phrase 'incone frominvestnents.’ At page
611, Cohen L. J. observed:
“The expression is, therefore, not

[imted to i nvestments which you would buy on
the advice of a stock-broker--stock exchange
i nvest nent s. If you once go beyond that
field,it seens to nme reasonably clear that
rents froml eases or under-|eases can proper-
ly, in suitable circunstances be conprised
within the phrase "income frominvestnents."

Again in Conmm ssioners of Inland Revenue
v. Tootal Broadurst Lee Co. Ltd.(2) Lord
Nor mand whil e dealing withthe question wheth-
er income described as royalties received by
the appellant conmpany under three separate
agreements relating to patent  rights and
admttedly part of the appellant’s business
profits was income froman investnent wthin
the neaning of Paragraph 6 of Part | of the
Seventh Schedule to the Finance (No. 2) Act,
1939 observed at page 373, as follows :-

"The nmeaning of 'investnent’ is not Jts
neaning in the vernacular of the man in-~ the
street but in the vernacul ar of the business-
man. It is a formof incone-yielding property
whi ch the businessman | ooking at the tota
assets of the conpany would single out as an
i nvestment ...... The busi nessman would nor
[imt income frominvestnments to income from
the Kkinds of securities which are quoted on
the stock exchange, and he would, | think
regard as inconme frominvestnent a profitable
rent froma sub-lease of office prem ses, or
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the like ........ "

In I nl and Revenue Conm ssioners v. Rolls-
Royce Ltd(3) Macnaghten, J. observed at pages
341,342 as follows :--

"The word 'investnent’ though it ©pri-
marily means the act of investing, is in
conmon use as neaning that which is thereby
acquired; and the primary neaning of the
transitive verb ’'to invest’ is to lay. out
noney in the acquisition of sone species of
property; consequently, letters patent, which
(1) 11946] AI. E.R 609,610,611, 29 T.C
214,220,222, (C. A) (2) (1949 29 T.C
352,373. (3) [1944] 2 AIl. E R 340.

804

are -undoubtedly a species of property, nay
properly be described as an investnment .....
Some light on the true interpretation of the
word 'investnent’ in the Finance (No. 2) Act,
1939, Schedule WVII, paragraph 6(1), nmay, |
thi nk, be obtained fromconsideration of the

provi sions of subparagraph(2). The incone
which” is to be included in the profits under
subpara. (1) is, it will be observed, incone

received from investnents in the case of a
buil ding society, of a banking busi ness,
assur ance busi ness, and a busi ness concer ned,
wholly or mainly, in dealing in or holding of

i nvest ments. In all those cases the invest-
ments would be investnents acquired by the
l'ayi ng out of noney .... Business consist-

ing wholly or mainly in'dealing in or holding
investments would, as a general rule, be
busi ness where noney, and nothing but noney,
is laidout in acquiring the investnents.

Thus the position that energes fromthe above
mentioned . decisions is that the aforesaid
expression  cannot be limted 'to conpanies
whose principal business i's the acquisition
and holding of shares, debentures, stocks or
ot her securities aS contended on behal f of the
appel l ant  but covers conpani es whose prinmary
or principal source of i ncome is house
property or capital gains as well. The
deci sion in Comni ssioner of |ncome-tax Cujarat
v. Distributors (Baroda) P. Ltd. (1) on  which
reliance has been placed by M. Mikherjee /is
not helpful to the appellant as it turned | on
the particular facts of that case:

The genesis and devel opment of the law relating to
additional super-tax on undistributed profits of certain
conpani es also confirms the conclusion reached by us that
the expression "a conpany whose busi ness consists wholly or
mainly in the dealing in or holding of investments” takes
within its conpass conpani es which wholly or nmainly derive
their income from house property.

It appears that it was for the first time in 1930 that
deriving an inspiration fromthe corresponding law in the
U K. contained in the Finance Act of 1922 and the Acts that
succeeded it a provision for inclusion of undistributed
income of a conpany controlled by five or less nenbers, in
the total income of the nenbers of the conpany was intro-
duced in the Indian Income Tax Act, 1922, by insertion of
section 23A(2) by section 4 of the Income-tax (Amendnent)
Act, 1930 (Act 21 of 1930). This section required the
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I ncome- Tax O ficer to pass an order including the undistrib-
uted income in the total income of the sharehol ders, whenev-
er he was satisfied-- (i) that the conmpany’'s profits and
gains were allowed to accurmulate beyond its reasonable
needs, existing or contingent, .having regard to the mainte-
nance and devel opnent of its business, and (ii) that such
accunul ati on or failure to distribute was for the purpose
of preventing the inmposition of tax upon any of the nmenbers
in respect of their shares in the profits and gains so
accumul ated or not distributed. Because of the inclusion
of the element of notive, which is difficult of ascertain-
ment as held in David Garlaw & Sons Ltd. v.C. 1.R (1) section
23A(2))

(1) 83 1.T.R 377.

805

virtually remained a dead letter as only one order was
passed under section 23A(2) between 1930 when the section
was ’introduced and 31st. March, 1936, when the Income-tax
I nqui ry Commttee submtted its report.

By the Anendrment Act VII of 1939, the |law was recast and
the elenment of notive as al so of current needs and possible
future requirements of the conpany for expansion was
dr opped. Instead” a sinple test was adopted by nmeans of
section 23A, nanmely, whether a certain mni mum percentage of
the distributable income, 60 per cent generally and 100 per
cent in certain cases, referred to as the statutory percent-
age, had  or had not .been distributed as dividends. In
case of nondistribution, the section invested the Incone Tax
Oficer with power to make an order |evying additional super
tax on the entire undistributed bal ance of the net inconme of
the conpany and not nerely on so nuch of it as was necessary
to bring up the distribution tothe statutory percentage but
to regard the whole of it to have been distributed Oficer
was enpowered to treat not only that part of the net undis-
tributed i ncone of the conmpany which would be equivalent to
the statutory percentage but to regard the whole of it to
have been distributed anbngst the nenbers in accordance with
their shares in the conpany and included” in their tota
i ncore. The I ncome Tax Officer was, however, permtted to
refrain from maki ng such order, if he thought it fit to do
so, taking into consideration the past |osses of the conpany

and its neagre incone for the current year. Al't hough the
Amendnment  Act, 1939 sinplified the procedure, there stil

remai ned certain defects to be renedied. It~ left the
definition of 'a company in which the public “are substan-
tially interested untouched. Consequently, it renained

possi bl e for a conmpany, though substantially controlled by a
group of persons united together in interest, to escape the
operation of section 23A by so managing its affairs that on
the last date of the accounting year its shares carrying 25%
of the wvoting power were allotted to the  nenbers of the
public which included relations. The cunbrous procedure of
ascertaining the quantum of the additional super-tax payable
by relating it to the rate applicable to the total incone of
the sharehol der after including the sum apportioned in his
total income, was also allowed to continue. These and sone
other defects were noticed by the Mathai Conmmission its
Report in paras 33 to 36 in the follow ng words :--
"33. Application of 100 per cent clause to
i nvest ment conpanies.--Section 23A of the
I ndian I ncone-Tax Act does not nake any dis-
tinction between investnent conpanies and
trading or manufacturing conpanies; the re-
qui rement of 60 percent distribution applies
equally to all. The formation of ’private’




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 9 of 13

i nvest nent conpani es, or what may be terned as
"personal holding conpanies’, enables rich
persons to escape tax liability, by transfer-
ring their assets (including house property,
stocks and shares) to such a conpany in ex-
change for the shares of the conpany,
(1) 11 T.C 96,120
806
i nasmuch as personal super-tax on 40 per cent
of the distributable income of the conmpany is
saved. Such companies adnittedly do not re-
quire funds for internal financing or capita
fornmation as the industrial or trading conpa-
ni es " do. It has, therefore, been suggested
that the entire (100 per cent) anmount of the
di stributable "profits of such conpani es ought
to'be required to be distributed.

34. The foreign practice on this point also
shows that the Indian lawis wunduly I|enient

towar ds such investnent conpani es. In the U
K,, i nvestnent conpani es (conpani es the incone
" wher eof consists mainly of 'investment in-
cone’) are treated on special lines in respect
of ~their investnent income (i.e., i ncome
which, if the conpany were an individual

woul d not be earned incone); such incone is
automatically deenmed to be the incone of the
menbers of the conpany according to their
interests, while the estate or trading incone

of  such” a conpany is treated in the same
manner as the incone of non-investnment conpa-
ni es. (Section 262 of the U. K Incone Tax
Act, 1952).

35. Very - stringent regulations have been
laid down in the inconme-tax |aw of the U. S A
in respect of the distribution of earnings of
" personal hol di ng conpani es."A special surtax
is payable by them upon their undistributed

profits, subject to certain adjustnents, in
addition to the regular corporate normal  tax
and surt ax. This surtax is at the rate of 75

per cent of the undistributed profits upto . $
2,000 and 85. per cent of the anpunt of undis-
tributed profits in excess of $ 2,000. A
cor poration is a personal holding conpany
if (i) at least 80 per cent (or 70 per cent in
certain cases where a corporation was a
personal holding conpany in a prior year) | of
its gross income for the taxable vyear |is
" personal hol di ng conpany incone’ and (ii) at
any tinme during the last half of the taxable
year nore than 50 per cent in value of its
out standi ng stock is owned, directly or / indi-
rectly, by or for not nore than five individu-

al s. It has been specifically provided in
section 503 of the Internal Revenue Code that
an individual is considered as owning the

stock owned not only by or for hinmself but
also the stock owned, directly or indirect-
ly, by or for his famly (brothers, sisters,
spouse, ancestors and |lineal descendants) or
by or for his partner. ’'Personal holding
conpany income’ is practically synonynous with
incone frominvestnents or incone from deal-
ings in investment. It
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i ncl udes dividends and annuities, interests,
royalities, gains fromstock, security and
commodity transactions, rents and certain
income from estates and trusts, subject to
certain qualifications.

"36. It will thus be seen that the sugges-
tion requiring investnment conpanies in which
the public are not substantially interested to
di stribute 100 per cent of their distributable
profits is reasonable, and we accordingly
recomend its incorporation in section 23A."

Accordingly follow ng the reconmendati ons of the Matha
Conmittee the provisions of section 23A were tightened and
recast by section 15 of Finance Act 15 of 1955 and certain
i ncomes whi ch were not being taxed were brought into the

net . The definition of 'a conmpany in which public was
substantially interested” was wi dened so as to include a
conpany owned by the Governnent or a conmpany in which the
CGovernment hel d 40% or nore of the share capital. In the

case of non-CGovernnent conpanies, the definition mnade it
essential that--

(i) at least 50 per cent of the voting power was in the
hands of the public (in the case of an industrial conpany
i.e. a conpany - engaged in the manufacturing or processing of
goods or in/mning or mthe generation or distribution of
electricity or any other formof power at |east 40 per cent)

(ii) the shares of the conpany were at sone tine during
the previous year dealt with in any stock exchange in |India,
or were freely transferabl e by the hol der to other nenbers
of the public,

(iii) the affairs of the conpany, or the shares carrying
nore than 50 per cent of the total voting power (in the case
of an industrial conpany nore than 60 per cent) were con-
trolled or held by at |least six persons (an individual wth
his relatives, and a nom nator and his nom nee being treat-
ed as one single person), ‘and

(iv) such dispersal of control and voting power was
present throughout the previous year

In addition, instead of treating the wundistributed
incone as having been distributed as dividends and naking
the shareholders liable’ for the additional tax-in the first
i nstance, the Amendnent Act nmade the conpany-itself |iable
to pay the additional super-tax straightway, at a fiat rate
of four annas on each rupee of the wundistributed incone
(after permitted deductions).

Power was also given to the company to apply to the
Comm ssioner for fixing the statutory percentage of distri-
bution at a reduced |evel on the ground of /‘current and
future needs of the conmpany and a right of appeal was pro-
vided to the Board of Referees fromthe order of the Conmis-
sioner. The 1955 Anendnment also provided for
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set-off of the anpunts distributed in excess of the statuto-
ry percentage in earlier years against the short-fall of

di stribution in the accounting year

In 1957, the law was again anmended by section 7 of
Fi nance (No. 2) Act, 1957 (26 of 1957) with effect from
first April, 1957. The provisions authorising ad hoc fixa-
tion of the statutory percentage for each conpany and the
right of appeal to the Board of Referees were el eninated.
The statutory percentage was fixed at 100 per cent for
i nvest ment conpanies, 45 per cent for industrial conpanies
and 60 per cent for all other comnpanies. In the case of
non-industrial conmpanies with |arge accurul ated profits, the
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statutory percentage was raised from60 per cent to 90 per
cent. The rate of penal tax was raised fromfour annas in
the rupee i.e. 25 per cent, on the undistributed balance to
50 per cent in respect of an investment conmpany and 37 per
cent in respect of other conpanies.

In 1958 a new provision was introduced by section 9 of
Fi nance Act, 1958 (Act No. 11 of 1958) with effect from
April 11,1958, enpowering the Incone Tax Officer to refrain
from passing an order under old section 23A, if the paynent
of a dividend or a larger dividend than that declared would
not have resulted in a benefit to the Revenue.

In 1959 the statutory percentage was raised to 50 per
cent for industrial conpanies and to 65 per cent for non-
i ndustrial conpanies. by neans of section 11 of Finance Act,
1959 (No. 12 of "1959) with effect fromApril 1, 1960. The
statutory percentage was reduced from 100 per cent to 90 per
cent in respect of investnent conpanies by neans of section
11(ii) ~of Finance Act, 1960 (No. 13 of 1960) wth effect
fromApril 1, 1960.

In 1961, a radical change in the lawrelating to incone
tax was introduced by the Finance Act of that vyear. It
exenpted from additional super-tax (i) a company in which
the public were substantially interested, (ii) a subsidiary
conpany of any conpany in which the public were substanti al -
ly interested.if the whole of the share capital of the
subsi di ary conmpany had been hel d by the parent conpany or by
its nom nees throughout the previous-year and (iii) a compa-
ny whose share capital to the extent of at |east 75 per cent
was throughout the previous year beneficially held by a
charitable institution or fund established in India and
whose incone from dividends was exenpt  from tax under

section 11 of the Act. Excepting these three classes of
conpanies, all other conpanies were brought wthin the
scheme of additional super _taxation. The expression

"profits and gains distributed by any company’ appearing in
section 104 was not confined to conpanies deriving incone

from business. The expression 'distributable incone’ was
defined in section 109(i) as neaning the 'total incone’ of a
conpany as reduced by certain itens. The 'total incone’ of

any assessee under the Act conprised not nerely business or
prof ession incone, but income under the various heads - of

i ncome enunerated in section 14. Consequently, the ~schene
for levy of additional super-tax was al so nade applicable to
a company
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whose i ncome arose wholly or in part fromproperty (8. 22),
or securities (s. 18), or capital gains (s. 45), or | other
sources (s. 56). An 'investnment company’ was. defined in
section 109(i) of the Act as neaning a conmpany whose  busi -
ness consisted wholly or nainly in the dealing in or | hold-
ing of investnents. The statutory percentage in the case of
an investnent conpany (whether |ndian conpany or not) was
fixed at 90 per cent by section 109(iii)(1) of the Act. /It
is significant that even in this Act, the restricted defini-
tion of the expression 'investnment conpany’ as appearing in
section 372(11) of the Conpanies Act, 1956 was not adopted
by the Legislature.

By Finance Act, 1966, which canme into force with effect
from April 1, 1966, the neaning of the term ’investnent
conpany’ was clarified by anending clause (ii) of section
109 and providing therein that investment conpany neant a
conpany whose gross total incone consisted mainly of incone
which, if it had been the income of an individual, would
have been regarded as unearned incone. An Expl anati on was
al so added by this Act to the aforesaid clause (ii) reading
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as under

"Explanation: In this clause the expression
unearned inconme’ has the neaning assigned to
it in the Finance Act of the relevant year."

In section 2(7)(e) of the Finance Act,
1966, ’'unearned incone’ was defined as neaning
i ncone which is not earned incone.

In section 2(7)(c) of the Finance Act,
1966, 'earned incone’ was defined thus:

"earned income" neans any income of an
assessee who is an individual
(i) which is chargeabl e under the head ' Sal -
aries’, or

(ii) which is chargeable under the head
"profits and gains of business or profession’
where the business or profession is carried
on by the assessee or, in the case of a firm
where the assessee is a partner actively
engaged "in_the conduct of the business or
prof ession, or

(iii) which> is chargeable under the head
"income fromother sources’ if it is inmedi-
ately derived from personal exertion or repre-
sents a pension or superannuation of other
al | onance given to the assessee in respect of
the past services of any deceased person, or
which is chargeabl e under that head under
clause (ii) of subsection (2) of section 56 of
the I ncone Tax Act, and
XX XX
XX
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Clause (ii)of section 109 was agai n amend-
ed by Finance Act, 1968 (Act 19 of 1968) with
effect from April 1, 1969. As'a result of
this amendnment, the clause read as under :--

"l nvestment conpany" means a conpany
whose gross total income consists mainly of
i ncome which is chargeable under the  heads
"interest, or securities, incone fromhouse
property, capital gains and-income from other
sources. "

In view of the foregoing discussion, we
are clearly of opinion that the Hi gh Court was
fight in holding that the appellant is a
conpany whose business consisted wholly or
mai nly in hol ding of investments.

Assuming w thout holding that the afore-
sai d expression as used in section 23A of the
Act has a legal character, it would not nake
any difference in the result ‘as the expression
"investnent conpanies’ has been defined in
"Dictionary of English Law by Earl Jowtt
(Volume 11) (1959 Edition) as "conpanies whose
income consists nainly of investnent incone
i.e. income which in the hands of an individu-
al woul d not be earned incone."

In the result, the appeals fail and are
hereby dism ssed but in the circunstances of
the case without any order as to costs.

Appeal di s-
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