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PETI TI ONER
STATE OF UTTAR PRADESH
Vs.
RESPONDENT:
DR DI NA NATH SHUKLA & ANR
DATE OF JUDGVENT: 31/ 01/ 1997
BENCH

K. RAMASVWAMY, G T. NANAVATI

ACT:
HEADNOTE:
JUDGVENT:
ORDER
Leave granted. W have heard the counsel  on both sides.
Thi s appeal by special |eave arises fromthe judgment

of the Allahabad H gh Court, made on 3.5.1996 in CMAP No.
12592 of 1995. The legislature of Uttar Pradesh enacted the
Uttar Pradesh Public Services (Reservation for  Schedul ed
Casts, Scheduled Tribes and other Backward ~Cl asses) Act,
1994 (for short, the ‘Act’). Advertisenent was issued by the
University of Al'l ahabad on January 30, 1995 inviting
applications from all eligible persons for posts of
Prof essors, Readers and Lecturers including the posts
reserved for Schedul ed Castes (for short, the ‘Dalits’),
Schedul ed Tri bes (for short, the ‘Tribes’) and O her
Backward Cl asses (for short, the “OBCs’). A clarification
was i ssued by the Government on April 19, 1995 stating that
for recruitment to the posts of Professors, Readers and
Lecturers, University or College is treated as a unit and
the recruitnent woul d be made applying the rule of
reservation for the Dalits, Tribes and OBCs in respect of
all the posts. That canme to be questioned in the wit
petition. The Division Bench has held that the said
notification was bad in law Thus, this appeal by specia
| eave.

Shri Rakesh Dwivedi, |earned Advocate GCeneral, has
contended that the view of the High Court is not correct in
law. As nost of the subjects there are single “posts of
Prof essors, Readers or Lecturers in the University/ College
and if recruitnent is nmade to each single post, there would
be total prohibition on application of rule of reservation
for the Dalits, Tribes and OBCs, therefore, for naking
appoi ntnent by direct recruitnment to the posts/services, the
instructions came to be issued. The CGovernnent, therefore,
had clarified that entire University/College should be taken
as a unit for the purpose of recruitment to the posts of
Prof essors, Readers and Lecturers and the posts should be
fused as three separate categories for application of the
rule of reservation. The «clarification issued by the
Government is, therefore, consistent with the provisions of
the Act. He in particular, makes reference to Section
2(c)(iv) read with Section 3(5) of the Act.
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Shri P.P. Rao, |earned senior counsel appearing for the
respondents, on the other hand, contended that the
advertisenent was issued for subjectw se recruitnent in the
University and applying the rule of reservation the subjects
in which the posts would be reserved for Dalits, Tribes and
OBCs were specified. The Governnent instructions, on the
ot her hand, would create anbiguity as to which of the posts
are to be reserved for Dalits, Tribes, OBCs and which are
neant for general candidates. |f the subjectw se reservation
is provided for, everyone would know which vacancy is
available to the general candidate or to Dalits, Tribes and
OBCs. If there is only one post available for recruitnment in
a given faculty/cadre, then rule of rotation as provided in
Section 3(5) of the Act would be applied so that rule of
reservation would be effectuated, properly inplenmented and
what is nore, candidates wuld be in a position to knowto
whi ch post he/she woul d” be entitled to apply for and seek
recrui tment in accordance with the qualifications prescribed
for and possessed by the respective candi dates.

We t'hink that the stand taken and the contention raised
by Shri P.P. Rao, |earned senior <counsel, is correct and
nerits acceptance. It i's seen that Section 2(c) of the Act
defines "Public Services and Posts" to nean service in
connection with the affairs of the State and includes
services and posts in any educational institution owned and
controlled by the State Governnment or which receives grant-
in-aid from the State Governnment, including a University
established by or under a Utar Pradesh Act, except in
educational institution established and adninistered by
mnorities referred to.in clause (1) of Article 30 of the
Constitution. Section 3 postulates application of the rule
of reservation and reads thus:

"3. Reservation in f avour of
Schedul ed Castes, Schedul ed Tri bes
and other Backward Cl asses. - (1)

In public services and posts, there
shall be reserved at the state of
direct recruitnment, the follow ng
percentages of vacancies to which
recruitment are to be nade in
accordance with the roster referred
to in sub-section (5) in favour of
persons bel ongi ng to Schedul ed
Castes, Scheduled Tribes and other
backward cl asses of citizens -

(a) in the case of Twenty one per
Schedul ed Castes cent;

(b) in the case of Two per cent;
Schedul ed Tri bes

(c) in case of other twenty
eeven Backward cl asses per cent
of citizens

Provi ded that the reservation under
clause (c) shall not apply to the
category of other backward cl asses
of citizens specified in Schedule
1.

(5) The State Governnent shall, for
appl yi ng the reservati on under sub-
section (1), by a notified order

i ssue a roster which shall be
continuously applied till it is
exhausted. "

Rest of the sub-sections of Section 3 are not rel evant;
hence om tted.
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Article 46 of the Constitution enjoins that educationa
and econonmic interest of the Dalits, Tribes and O her weaker
sections shall be prompbted by the State with special care of
the Dalits and Tribes. They shall be protected from socia
i njustice and all  forms of exploitation. Article 38
envi sages that the State shall strive to pronote wel fare of
the people by securing and protecting, as effectively as it
may, a social order in which justice, social, econonic and

political, shall informall the institutions of the nationa
life; in particular, to nmininmise the equalities in incone
and endeavour to elimnate i nequalities in st at us,

facilities and opportunities, not only anongst individuals
but also anpbngst groups  of people residing in different
areas or engaged in different vocations. The Preanble of the
Constitution which decries source of power from "W the
people of India", i.e. Bharat, envisions an egalitarian
social order to integrate all-the people with equality of
status, dignity ~of person and fraternity as a united Bharat
and providing them socio-economc justice, -equality of
opportunity and status and dignity of person. It is well

settled legal position “that ~Preanble is part of the
Constitution and is the basic structure of the Constitution.
Every citizen is born equal but gets chained wth
i mpregnable walls of soci al, sectional and religious

barriers and is nmade victimof discrimnation and denuded of
human rights. Articles 14, 15(1) and 16(1) banish al
barriers of discrimnation on grounds of religion, race,
sex, sect, caste, place of birth or any of them

When there is clash of interests and conpeting clains
there is crave for equality of opportunity anongst the
people and for emanicipation fromthe pangs of  absolute
prohibition, Articles 15(2) to (4), 16(4) & 4(a) read with
the Directive Principles, pored forth practical content of
equality in opportunity resulting through distributive
justice in favour of unequals to hold an office or post
under the State in the denocratic governance. These Articles
give power to the State to nmake positive discrimnation in
favour of the disadvantaged, in particular the Dalits and
Tri bes. Socio econom c enpowernent  secures themdignity of
person and equality of status. Appointnent to an office or
post gives opportunity to have equality of status and
dignity of person. The object thereby is to provide socio-
econom c equality. Social equality gets realised through
facilities and opportunities given to them to live with
dignity and equal status in the society. Economc equality
al so gives socio-econonmic enpowernent as a neasure to
i mprove excellence in every walk of life. Article 51A(h)
enjoins on every citizen to develop scientific tenper,
humani sns and the spirit of inquiry and reform and charges
the citizens to pronote har mony, spirit of conmon
br ot her hood transcending all social, religious, regional and
linguistic barriers; Article 51A(j) enjoins the citizens to
strive towards excellence in all spheres of individual and
collective activity so that the nation constantly rises to
hi gher | evel of endeavour and achi evenment. Equal opportunity
of appointnment to a post or office is available to al
citizens and legitimtely and constitutionally entitles them
to consider their clainms for enploynent/appointnent to an
office or post. There are many aspirants for a few
posts/of fices which generates spirit of competition. Article
335 nmandates the State that in the field of conpetition, the
claims of the Dalits and Tribes shall be taken into
consi derati on consi stently with t he mai nt enance of
efficiency of admnistration, in the naking of appointments
to services and posts in connection with the affairs of the
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Union or of a State.

Thus Article 335 read with Articles 46, 38 and 16 woul d
gi ve the soci o-econom ¢ enpowernent to the Dalits and Tri bes
and rule of reservation in the matter of appointnent to a
service or post under the State is part of t he
constitutional scheme as a positive facility and opportunity
available to themand where it is extended to OBCs., they
too get opportunity to strive to inprove excellence in a
service or a post in which he or she gets appointnent. In a
denocracy governed by rule of law, every segnent of the
society is entitled to a share in the governance of the
country. Permanent bureaucracy is a facet of our denmpcratic

governance and i ntegral. schene of the Constitution
Recruitnent to a post or an office under the State is
governed by the Constitution, |aw and the rules nade under

proviso to Article 309 of the Constitution or administrative
instructions in the absence of statutory rules. Protective
di scrimnation has been upheld by this Court. It connotes
mtigating absolute equality to achieve equality in favour
of the " disadvantaged segnents of the society. The Act gives
practical content to inplenent the constitutional nmandate of
equal ity of opportunity and status to the Dalits, Tribes and
OBCs, in the matter of appointnment to a public service or a
post under the State of U P. including an appointnment in a
university or educational institution. In R K Sabharwal &
Os. vs. The State /of Punjab & Os. [(1995) 2 SCC 745], a
Constitution Bench of this Court had -considered and held
reservation in pronmotion as per the roster as valid and
consistent with Articles 16(1) ~and 14 of the Constitution
It was also held that the pronotion in accordance with the
roster is valid. The reserved candi dates pronpted on nerit
should not be put in the roster reserved for them but be
treated as general candidates. Only candidates selected
under the reserved quota should be appointed as per the
roster point to the post ear-marked for the reserved
candi dates. In Union of India & Anr. vs. Madhav s/ o Gaj anan
Chaubal & Anr. [JT 1996 (9) that the reservation could be
provided even to the isolated post on the basis of rule of
rotati on. Extension of reservation in such cases is not
unconstitutional. On the other hand, such schene provided
for and facilitate the Dalits and Tribes bei ng considered
for pronmotion to hold single post consistent with equality
of opportunity on par wth others. Therefore, it was held
that the rule of rotation and the roster point in filling up
the vacancy that has arisen in the single post sought to be
filled up with the reserved candidates, is not violative of
Article 16(1) or 14 of the Constitution

Thus, it could be seen that even in the service and
posts in connection with the affairs of the State including
services and posts in all educational institutions, owned,
control l ed/ maintained by the State or which receive grant-
in-aid from the Gover nment i ncl udi ng a University
established by or under the U P. Act, the Act is applicable
and when advertisenent for direct recruitment to any of the
posts or services in the University is issued, the rule of
reservation should be applied for recruitnment in each
service, post, grade or cadre as per the percentage
prescribed in sub-section (1) of Section 3 in conpliance
with sub-Sections (2) to (4) and (6) to (7); so also rule of
rotation as per the roster adunbrated in sub-section (5) of
Section 3 of the Act. Thereby, it would be clear that while

i ssuing any advertisenment for direct recruitnment to fill up
any post or service in any grade or cadre in the
Uni versity/educational institution established under the

U P. Act, the university/educational institution should work
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out the posts before hand and to nmmke recruitnent
accordingly. It is seen that in the present case the
advertisenent specified various posts subjectw se and the
vacancies were reserved for general candidates, Dalits,
Tri bes and OBCs. OF course, it is not clear whether it is as
per roster. It is true, as contended by the | earned Advocate
General that if there is only one post in a cadre/Faculty,
be it a post of Professor, Reader or Lecturer, necessarily,
all such single posts carrying the sanme scale of pay are
required to be clubbed and the roster applied to such single
post in terms of Section 3(5) of the Act. Wen such a fusion
is and in fact should be worked out, and roster is applied,
necessarily advertisenent shoul d be i ssued i nviting
applications for recruitnment to the posts. The University is
required to ear-mark the posts in the roster neant for
general category or Dalits, Tribes or OBCs so that every
qualified candidate woul'd apply for and seek selection in
accordance with ~law. In this behalf, sub-section (6) of
Section 3/ anplifies the general |aw that the candi dates who
had appli'ed” for recruitnment ~for the posts earnmarked as per
Section 3(1), —if selectedon nerit i'n open conpetition with
general candidates, then they shall not be adjusted against
reserved vacanci es, Sub-section (6) of Section 3 reads as
under :

"If a persons belonging to any of

the categories nentioned in sub-

section (1) gets selected on the

basi s of nmerit in an open
conpetition with genera
candi dat es, he shal | not be

adj usted agai nst t he vacanci es

reserved for such category under

sub-section (1)."

In a case where there are nore than one post avail abl e
in the sanme faculty in the cadre of Professor, Reader or
Lecturer, as the case may be, necessarily and per force, the
advertisenent should also be nade subjectw se ‘applying
Section 3(1) & (5) of the Act. On selection, the candidates
appoi nted should be fitted in that behalf as per the roster
mai ntai ned by the University/educational institution. Thus,
all eligible candidates, be they general or reserved, would
get equal opportunity to apply for and seek selection and
recruitment in accordance with law and the Rules. In
adjudging the constitutionality of the scheme or rule of
reservation, what is required to be kept at the back of the
mnd is the equality and adequacy of representati on as per
the percentage prescri bed by the rules/admnistrative
instructions. The enforcenent of the Act  hinges  upon
logistic interpretation and not on legalistic orientation
pragmati c and not pedantic approach so that all candi dates
get equality of opportunity to hold an office or post under
the State. Care should also be taken to ensure that equa
opportunity for selection and appointnment is available to
all candidates in all faculties, discipline, speciality and
super-speciality and in each cadre/grade/service so that
equality is spread out and no one category gains nonopoly or
is pushed into one category, grade or service.

In Dr. Suresh Chandra Verma & Ors. vs. The Chancell or,
Nagpur University & Ors. [(1990) 4 SCC 55] instead of making
subj ectwi se recruitnent, an advertisenment in respect of
total of 77 posts including 13 posts of Professors, 29 posts
of Readers and 35 posts of Lecturers were issued and
recruitnment was sought to be nade. Wen it was questioned,
this Court tested the principle on the anvil of equality and
fairness of procedure posing the question thus:
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"I's non-reserving the posts of
University teachers subjectwise in
the enployment notice a breach of
letter and spirit of reservation
policy contained in Section 77-C
read with Section 57 of the Act?"
This Court had laid down in paras 10 to 12 thus:
As regards the first question, we
have narrated earlier the nethod
whi ch was adopted by the University
f or reserving t he posts. It
announced t he posts categoryw se as
prof essors, Readers and Lecturers
in different subjects and nade a
bl anket declaration that 6 of the
posts of Professors, 12 of the
posts of Readers ~and 16 of the
posts of Lecturers woul d be
reserved for backwar d casts.
Nei tther the Uni versity nor  the
candi-dates knew at that tine as to
for which of the subjects and in
what nunber the said posts were
reserved. The result was that the
candi dat es bel ongi ng to the
reserved category in particular
who want ed to apply for the
reserved posts 'did not know for
whi ch of the posts they could apply
and whet her they could apply at al
for the posts in the subjects in
which they were qualified. That
this could be t he expected
consequence of such an enpl oynent
notice can legitimtely be inferred
and need not be and indeed cannot
be, denonstrated by evidence of
what actually happened, for there
may be a nunber of candi dates who
on account of the said uncertainty
mght to take a chance. Wat s
further, the selection committees
which were appointed to interview
that candidates for the respective
posts did not also know whether
t hey wer e i nterview ng t he
candi dates for reserved posts or
not, and to assess nerits of the
candi dat es from t he reserved
category as such candidates. The
contention advanced on behalf of
the appellants that the selection
conmittee even w thout knowing to
the candidates from the reserved
category and, therefore, it cannot
be said that any injustice had
resulted to themis w thout nerit.

In the first i nstance, t he
contention proceeds on the footing
that all those belonging to the

reserved category who wanted to
apply for all the said posts had
done so even without know ng that
the concerned posts were reserved.
Secondly, it also presunes that al
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el i gi bl e candi dates from unreserved
category had applied for the posts
wi t hout knowi ng whether the posts

wer e reserved or not . The
possibility that many eligible
candi dat es bel ongi ng to bot h

reserved and unreserved categories
m ght not have taken the risk and
chosen to ganble cannot be ruled
out. This argunent further ignores
the fact, that the suitability of a
candi date from a reserved category
to the particular post has to be
adj udged by t aki ng into
consi deration various factors and
the desired resul t cannot be
obtai ned by merely giving uniform
wei ght age marks to the candidates
concer ned which was the only nethod

f ol |'oned by t he sel ection
commttees while selecting the
candi dat es. Furt her, there is

not hing on record to show that this
met hod of giving weightage to the

candi date was not followed in
respect of reserved cat egory
candi dates even if they had  not
applied for the post in the

reserved seats. What is nore, there
is also nothing on recordto show
whet her any candidate belonging to
the reserved category had applied
for a particular post in a reserved
seat, without the prior know edge
that the post was reserved: It is,
therefore, difficult to understand
as to how the selection commttees
proceeded to give weightage to the
candi dates wi thout knowi ng whet her
they had applied for reserved or
non-reserved seats. Wuat is nore
objectionable in the procedure was
t hat its Executive Counci

proceeded to classify the posts in
di fferent subjects between reserved
and non-reserved posts after the
lists of selected candidates were
received from different selection
conmttees. This nethod was open to
an obvious objection since it gave
a scope to elimnate unwant ed
sel ected candi dates at that stage.
VWhet her it occurred in the present
case or not is immaterial for
testing the validity and the
propriety of the nmethod foll owed by
the university. As has been stated
earlier, in fact, after the receipt
of the list of selected candi dates
not only the Executive Counci

constituted yet another conmttee
to decide which of the subjectw se
posts shoul d be reserved or not but
the Executive Council al so decided
that although candidates for 47
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posts were selected only 30 of the
posts were set apart although the
candi dates were selected for them
and they were so set apart for

bei ng filled in afresh by
candi dat es bel ongi ng t ot he
reserved category. Interestingly,

however, the enpl oynent notice
i ssued subsequently for these posts
nment i oned reservations postwi se
(subj ectw se).

According to wus, the word "post”
used in the context has a relation
to the faculty, discipline, or the
subject for whichit 1is created.

When, therefore,” reservations are
required to be made "in posts”, the
reservations have to be postw se,

i.e. subj ectw se. The nere
announcement of the nunber of
reserved posts is no better than
inviting applications for posts
wi t hout nentioning the subjects for
which the posts are advertised.

When, therefore, ~Section 57(4)(a)
requires that the advertisenent or
t he enpl oynent notice woul d
i ndicate the  nunmber of reserved
posts, if any, it inplies that the
enpl oynment notice cannot be vague
and has to indicate the specific
post, i.e., the subject in which
the post is vacant and for which
the applications are invited  from
the candidates belonging to the
reserved class. A non-indication of
the post in this manner (itself
defeats the purpose for which the
applications are invited from the
reserved category candidates - and
consequently negates the object of
the reservation policy. That this
is also the intention of the
| egislature is nade cl ear by
Section 57(4)(d) which requires the
selection conmittees to interview
and adjudge the nmerits of each
candi date and recomend hi mor her
for appointnent to "the genera

posts" and "the reserved posts", if
any, advertised.

A support was also sought to be
derived by the appellants to their
contention from the policy of
reservation as enunci at ed in
Government Resolution dated March
30, 1981 wherein instructions are
issued in the matter in exercise of

t he power conferred on t he

CGovernment under Section 77 (c) of

the Act."

The instructions i ssued by the Governnent wer e

extracted and to avoid confusion in understanding the
provisions of the Act, the instructions were explained and
stated thus:
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'....simlarly, at any given tine
of recruitnent to the teaching
posts, only the total nunber of
reserved vacanci es and the sections
fromwhich they are to be filled in
shoul d be determned. It would be
enough if the required percentage
is fulfilled as a whole and not
with reference to any particular
post. |IF the reserved vacancies
cannot be filled, then so many
posts as cannot be filled in, may
be kept vacant for ' six nmonths and
shoul d be again advertised thrice.
If, even after re-advertising the
posts three times, sui tabl e
candi dat es bel ongi ng to t he
reserved category do not - becone
avai l'abl e, they may be filled in by
candi dates belonging to the open
cat egory.”

This Court had further held thus:
"It is comon know edge that the
vacancies in /posts in different
subj ects occur fromtinme to tine
according to the exigencies of the
ci rcunst ances and t hey arise
unequal ly in different posts. There
may not be vacancies in one or sone
posts whereas there may bea |arge
nunber of vacancies in other posts.
In such circumstances, it is not
possible to conply with the m ninmm
reservation percentage of 34 vis-a-
vis each post. It is for this
reason that the resolution states
that al though m ni mum percentage of
reserved posts may not be filled in
one or some posts, it wll  be
enough if in that year it is filled
intaking into consideration the
total nunber of appointnents in al
the posts. This, however, does not
absolve the appointing authority
from advertising in advance the
vacancies in each post and the
nunber of posts in such vacancies
meant for the reserved category,
and inviting applications fromthe
candi dat es bel ongi ng to t he
reserved and unreserved categories
with a clear statenent in that

behal f. In fact, t he over al
m ni mum percentage has to be kept
in m nd, as st at ed in t he

resolution, at the tinme of issuing
the enpl oynent notice or t he
advertisenment as the case may be.

VWhat is material fromour point of
viewin this case is to point out
that even the Karnataka Full Bench
has taken the view that generally
reservation has to be cadrew se and
subjectwise. It was also a case of
the filling in of the vacancies in
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Thus, it could be seen that iif the subjectw se

recruitnent is adopted in each service or post in each cadre
in each faculty, discipline, speciality or super-speciality,
it would not only be clear to the candidates who seek
recruitment but also there would not be an over-lapping in
application of the rule of reservation to the service or
posts as specified and nmade applicable by Section 3 of the
Act. On the other hand, if the total posts are advertised
wi t hout subjectw se specifications, in every faculty,
di scipline, speciality or super-speciality, it would be
difficult for the candidates to know as to which of the
posts be available either to the general or reserved
candi dates or whether or' not they fulfil or qualify the
requirenents so as to —apply for a particular post and seek
sel ection. As indicated earlier, if there is any single post

of Professor, Reader or Lecturer in each facul ty,
di scipline, speciality or super-speciality which cannot be
reserved for reserved candidates, it should be clubbed

roster applied and be made available for the reserved
candidates in ternms of Section 3(5) of the Act. Even if
there exists any isolated post, rule of rotation by
application of roster should be adopted for appoi ntnent. For
achieving the said  object, the Vice-Chancellor, who is
responsi bl e authority ~under Section 4 to enforce the Act,
woul d ensure that single posts in each category are cl ubbed
since admittedly all the posts in each of the categories of
Prof essors, Readers 'or Lecturers carry the 'same scale of
pay. Therefore, their fusion i's consti tutional and
perm ssi bl e. The Vice-Chancellor should apply the rule of
rotation and the roster _as envisaged under sub-section (5)
of Section 3. The advertisenents are required to be issued
so that the reserved and the general candidates woul d apply
for consideration of their claims ~of recruitnent in
accordance therewith. This interpretation wuld subserve and
el ongate constitutional objective and public policy of
soci o-econom ¢ justice serving adequacy of representation in
a service or post, grade or cadre as nandated and envi saged
in Articles 335 and 16(4) read with Articles 14 and 16(1),
Preanble, Article 38 and Article 46 of the Constitution and
all other cognate provisions.

This ratio is consistent with the |aw laid down by this
Court in Madhav’'s case as el aborated earlier

The law is declared accordingly. The Vice-Chancell or
woul d work out the details, make fresh advertisement and
have the sel ection done in accordance with 1law and
appoi ntnents made accordingly. The directions issued by the
Hi gh Court are nodified accordingly.

The appeal is accordingly disposed of. No costs.




