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ACT:

Code of Crimnal Procedure (Act 5 of 1898), S.
197--Class Il railway officer officiating as d ass I
of ficer--Private conpl ai nt agai nst him under ss. 166 and 167
|.P.C. --Sanction of = Central Government, if necessary.
Rai |l way Board, if different fromCentral Government--Maxi m
qui facit per aliumfacit per se, scope of-.

HEADNOTE

The appel | ant was hol di ng a substantive post as a d ass
Il officer of the Western Railway. He was pronpbted to an
officiating position as a Class | officer by the GCenera
Manager, wi th the approval of the Railway Board, as per r.
134 of the Indian Railway Establishment Code.  While he was
officiating in that post, a private conplaint was filed
agai nst himfor offences under ss. 166 and 167, |.P.C.
On the question whether sanction of the President of  India
was hnecessary under s. 197, Crimnal Procedure Code, for
prosecuting him
HELD : The appellant was not a public servant who was "not
renovable fromhis office save by or with the sanction of
the Central Governnent"” within the meaning of « the section
and, therefore, such sanction was not necessary. [292 C 296
GH
(1) A Railway officer who nerely officiates in.-Cass |
cannot be said to belong to that Cass within the neaning of
Iltem | of Schedule 11, referred toin r. 1729 of the
Di scipline and Appeal Rules for Gazetted ,Oficers (lndian
Rai | way Establ i shment Code). He continues to be a Cass 11
officer who could. be renpved fromhis office with the
sanction of the Railway Board. [294 F-
(2) Section 2 of the Railway Board Act, 1905, indicates
that the Railway Board is an entity separate from the
Central Governnent and that the powers of the Board are
derived by delegation, either absolutely ,or subject to

conditions, by the Central Governnent. Therefore, the
Rai |l way Board is not a part of the Central CGovernnent. [296
E- F]

(3) The appellant could not be deened to be renovable only
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by or wth the sanction of the Central Governnent on the
basis of the maximqui facit per aliumfacit per se. For

once the Central Governnent has del egated its power to the

Rai | way Board with regard to the appoi ntrment and renoval of
a public servant, then, for the purpose of s. 197, C.P.C,
the public servant concerned will not be treated as one "not
renovable fromhis office except by or with the sanction of
the Central Governnent." [297 A-(

Af zal ur Rahman v. The King. [1943] F.C R 7, applied.

(4) The Note to r. 1704, and r. 1705, would not apply to
the appellant, as the first applies only to non-gazetted
of ficers, and the second came into force on 1st August 1961

after the conplaint against himwas filed. [295 B, D

291

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTI ON : Crimnal Appeal No.

44 of 1965.

Appeal by special |eave fromthe judgnment and order dated
the July 29, 1964 of the Gujarat High Court in Crimna

Revi sion Application No. 386 of 1963.

B. Sen R Ganapathy lyer and R H Dhebar, for appellant.

M K. Ramanurthi, for respondent No. 1.

R. H. Dhebar, for respondent No. 2.

The Judgnent of the Court was delivered by

Ramaswam , J. This appeal is brought, by special |eave, from
the judgnent of the Hi gh Court of Cujarat dated July 29,

1964 in Crimnal Revision No. 385 of 1963.

On March 14, 1961 respondent No. 1 filed a conplaint against
the appellant who was officiating in the post of Divisiona

Qperating Superintendent, Wstern Railway, Rajkot. It was
alleged in the conplaint that the appellant had comitted
of fences under ss. 166, 167 and 182, |ndi an Penal Code. The
appel l ant objected before the trying Magistrate that the
conplaint under s. 182, Indian Penal Code by a private
person was barred under s. 195(1)(a) of the Code of Crinina

Procedure and that as the alleged acts of the appellants
were said to be done in his official capacity and in dis-
charge of his official duty and as the appellant was a
public servant not renovable fromhis office save with the
sanction of the Central Governnment, the conplaint was not
mai nt ai nabl e in the absence of sanction of Centra

Government under s. 197 of the Crimnal Procedure Code and
the Magistrate was not conpetent to take cognizance of the
of fences wunder ss. 166 and 167, |Indian Penal Code. The
obj ections were overrul ed by the Judicial Mgistrate, First
Class, Mehsana by his order dated October 14, 1961. The
appel l ant took the matter in revision to the Sessions /Judge
of Mehsana who referred the natter to the Hi gh “Court on
January 31, 1962. In Crininal Reference No. 14 of 1962 the
High Court ordered that the conplaint under s. 182, ' Indian
Penal Code was bad being in contravention of the provisions
of s. 195, Crimnal Procedure Code, but the Hi gh Court
directed the trial court to decide in the first instance
whet her the appel |l ant was not renovable fromhis office save
with the sanction. of the Central Government. Thereafter
the Judicial Mgistrate, First Cass, Mehsana, by his order
dated February 28, 1963, held that the appellant was not
renmovable from his office save with the sanction of the
Central Governnent and the conplaint should be rejected
because there was no sanction granted under s. 197 of the
Crimnal Procedure Code. The first respondent preferred a
revi sion petition
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before the Sessions Judge of Mehsana who dismissed it and
confirmed the order of the Judicial Magistrate, First C ass,
Mehsana. The first respondent took the matter in revision
to the High Court in Crimnal Revision No. 385 of 1963. By
its order dated July 29, 1964 the High Court held that the
appel | ant being an officiating Class | Oficer was renovabl e
by the Railway Board and no sanction of Central Governnent
was necessary to prosecute the appellant as contenpl ated by
s. 197 of the Criminal Procedure Code. The High Court
accordingly directed that the case under ss. 166 and 167,
I ndi an Penal Code shoul d proceed agai nst the appell ant.

The question presented for determnation in this appeal is
whet her the appellant was; at the date of the conplaint
i.e., Mrch 14, 1961, a public servant "who was not
renovable fromhis office save by or with the sanction of
the Central CGovernment” within the meaning of s. 197 of the
Crimnal Procedure Code and, therefore, whether sanction of
Central Government was necessary for prosecuting the
appel l ant. _of the offences under ss. 166 and 167 of the
I ndi an Penal Code.

It is not disputed that on the naterial date the appellant
was, officiating in the senior scale as Class | Oficer in
the Transportation (Traffic & Conmercial) Department of the

Western Rail way. It~ is also not in dispute that the
appel lant was holding a substantive post as Cdass 11
Oficer, though he was officiating as Cass | Oficer on

March 14, 1961. The question to be considered is whether, on
the material date, the appellant was not renmpvable from his
of fice save by the sanction of Central Government wthin the
nmeani ng of s. 197 of the Crimnal Procedure Code. ‘Under s.
3(8)(b) of the General Causes Act "Central Governnent”
shall in relation to anything done or to be done after the
comencenent of the Constitution, nean the President. Rul e
1728 of Discipline and Appeal Rules for Gazetted Oficers
(I'ndi an Rai |l way Establishnent Code Vol .l) reads as follows

"1728. The following penalties may, for good
and sufficient reasons and as hereinafter
provi ded, be inposed upon nenbers of the
Rai | way Services, Casses | and-1l, nanely

(i) Censure.

(ii) Wthholding of increnents or pronotion
i ncludi ng stoppage at any efficiency bar

(iii) Reduction to a | ower post or tine-
scale or to a lower stage in a tine-scale.

(iv) Recovery frompay of the whole or part
of any pecuniary | oss caused to CGovernnent by
negl i gence or breach of orders.

293

(v) Suspension.

(vi) Renpbval fromthe civil service- of the
Government which does not disqualify from
future enpl oynent.

(vii) Di smissal fromthe civil service of
the Governnent which ordinarily disqualifies
fromfuture enpl oynent.

Rul e 1729 states

"Subject to the provisions of the rules in
this Section the President may inpose any of
the penalties specified in Rule 1728 on any
person belonging to a Railway Service, Cass |
or I, and the authorities specified in colum
3 of Schedule Il appended to the rules in this
chapter may inmpose the penalties specified in
colum 4 on the classes of railway servants
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shown in the colum 2 of that Schedule."”

The rel evant part of Schedule Il provides as follows :
"Item Nane of service Puni shi ng Penal ties
No. . of post authority

(1) (2) (3) (4)

1. Railway Services, The Rai | way In the case of persons

Class |I. Boar d appointed to a Railway
service class | Railway
Servi ce, bef ore 1st
April, 1937, t he

penalty specified in

cl auses Class 1, before
clause (i)and in the
case of others t he
penalities specified
in clause (i) to (v)
of Rule 1728

penal ties specified in
clause (i), to (vii) of
Rul.e 1728.
2. Railway service
G ass |
Rules 124 to 130 of the Indian Railway Establishnent Code,
Vol. 1 deal wth Recruitnment and Promotion to GCazetted
post s. Rul e 124 provides that all first appointnents to a

Rai |l way Service, Cass 1, shall be nade by  the President.
Rul e 132 provides that all first appointnents to the Railway
Services, Cass Il, shall be
294
made by the Railway Board. The relevant part of Rule 134
which deals with pronotions is to the follow ng effect
"Pronotions to gazetted posts. -(1) Al
substantive pronmotions'to Railway Services,
Class 1, shall be made by the President.
(2) Substantive promptions to the Lower
Gazetted Service and to the Assistant Accounts
Oficers’ grade shall be nade by the Railway

Boar d.

(3) The Ceneral Manager nmy appoint-

(a)

(b) an officer of the Class Il Service to

officiate in the District Grade or as Senior

Accounts Officer for a continuous period not

exceeding one year on each occasion, when

ci rcunst ances warrant such a course

(e) except for the first tine, an officer of

a Railway Service, Class 1, to officiate as a

Di vi si onal Super i nt endent (or Di vi si ona
portation Superintendent on the Geat

I ndian Peninsula Railway), if the vacancy is

not likely to exceed ei ght nonths;
It is apparent fromthese Rules that if a substantive
promotion is made fromC ass Il to Class | it is done by the
President, but officiating appointnments are to be nade by
"the General Manager, and in sone cases with the approval of
the Railway Board. Exhibits 22, 23 and 24 which are the
copi es of the appointnment orders of the appellant also show
that he was pronmoted to Cass | by the General Manager with

the approval of the Railway Board. It is also apparent that
a Railway O ficer who nerely officiates in Cass | cannot be
said to belong to dass | within the neaning of item | of
Sch. . It follows therefore that the appellant was

renovable fromhis office with the sanction of the Railway
Board and the sanction of the President is not necessary for
taki ng such action agai nst the appellant.

Tr ans
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On behalf of the appellant M. Sen relied upon the Note to
Rul e 1704 which deals with "Authorities Conpetent to inpose
Penalties’ on non-gazetted staff. The note states :

"The authority enpowered to i nmpose penalties
on a railway servant officiating in a higher
post shall be determ ned by the post held by
the railway servant at the tinme when the
penalty is inposed and a non-gazetted railway
servant officiating in a gazetted post at the
time of inposition

295

of a penalty shall be treated in accordance
with the rules applicable to a railway servant
holding the gazetted post in a substantive

capacity.”
But this note applies to the cases of non-gazetted officers
and is of no assistance to the appellant. | f t he

authorities framng the rules intended that the same
provision should apply in the case of’ gazetted officers
al so ther'e was no reason why a sinmlar explanation. was not
provided to Rule 1729. M. Sen also referred to Rule: 1705
of the New Rul es which cane into- force on August 1, 1961
and whi ch provided as foll ows :

"The  conpetent authority in the case of a
rail way servant officiating in a higher post,
shall /be deternmined with reference to the
officiating post held by himat the time of
taking action."

It is obvious that this Rule cannot apply to the appell ant
as it cane into force nuch [ ater than March14, 1961 which
is the material date in determning the question regarding
the need for sanction

We proceed to consider the next contention of the appellant
that even if the Railway Board was the authority conpetent
to renove the appellant fromservice, the Railway Board was
part and parcel of the Mnistry of ‘Railways of the Centra
Government and therefore in the eye of |aw the Railway Board
must be deemed to be the "Central GCovernment” for the
purpose of s. 197 of the Crimnal Procedure  Code. In
support of this argunment M. Sen referred to the Allocation
of Business Rules, 1961 made by the President under cl. (3)
of Art. 77 of the Constitution. Item 15 of the First
Schedule is "M nistry of Railways (Railway Board).” M. Sen
also referred to para 201 of the Indian Railway CGeneral Code
whi ch states

"The exi sting enactnents regulating t he
construction and operation of railways in
India are the Indian Trammvays Act. of 1886. and
the Indian Railways Act of 1890 as anended
fromtinme to time. Subject to the provisions
of these enactnents, the executive “authority
in connection wth the admnistration of
rail ways, vests in the Central Govt. In
virtue of the del egati on made under section 2
of the Indian Railway Board Act of 1905, al
the functions and powers of the Centra
Government, under certain sections of the
I ndi an Rai |l ways Act of 1890, are exercised by
the Railway Board."

Para 205 reads as foll ows

"The Railway Board is to function as
corporate body, and as a corporate body
responsible to advise the Mnister on a
maj or questions of Railway policy.

a
s
I

296
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Maj or and policy issues are, therefore, to be
submitted to t he M ni ster with t he
reconmendati ons of the Board. O her questions
may be submitted to the Mnister for his
i nformation or orders by individual nenmbers.”

Ref erence was al so made to s. 2 of the Indian
Rai | way Board Act, 1905 (Act No. IV of 1905)
whi ch states

"2. Investnment of Railway Board with powers
under Indian Railways Act, 1890.-The Centra
CGover nirent may, by notification in t he

official Gazette, invest the Railway Board,
ei ther absolutely or subject to conditions,-
(a) with all or any of the powers or
function ~of the Central Government under the
I ndi an Rai | ways Act, 1890, with respect to al
or any railways, and
(b) wth the power of the officer referred
to in section 47 of the said Act to nmmke
general rules for railways adm nistered by the
Governnent . "
It was argued by M. Sen that the Railway Board is vested
with the powers of  Central Government in respect of
adm nistration of Railways and therefore it nmust be taken
that the Railway ' Board itself is a part of Centra
CGover nrent . W are wunable to accept this argunment as
correct. It is true that nmany inportant powers and
functions of the Central CGovernnment in respect of adninist-
ration of the Railways are exerci sed by the Railway Board,
but it does not follow that the Railway Board is exercising
those powers in their own right as part- of the Centra
CGover nrent . On the other hand, s. 2 of the “Railway Board
Act, 1905 itself indicates that the Railway Board is an
entity which is separate fromthe Central Government and the
powers of the Railway Board are derived as a natter of
del egation either absolutely or subject to conditions by
notification by the Central Governnent. In other words, the
Railway Board is a separate body which derives its powers
and authority however w de they may be only -because of
del egation of powers fromthe Central Government in - respect
of the administration of the Railways.  The result therefore
is that the appellant was appointed in —an officiating

position as Cass | Oficer by the Railway Board and
therefore he was renovabl e by the Railway Board and not — by
t he Central Governnent. It cannot be said in t he

circunstances that the appellant was one of those public
officers who could be renoved only by or with the sanction
he Central CGovernnent within the neaning of s.| 197,
Crim nal Procedure Code.
It was suggested on behalf of the appellant that even if the
Rai |l way Board had power to renove the appellant “from his
office

297
and even if it was acting under the powers delegated to it,
the principle of the maximaqui facit per aliumfacit per se
applies to the case and the appellant nust be deened to be
renovable only by or with the sanction of the Centra
Government within the meaning of s. 197 of the Crimna
Procedure Code. W do not think there is any substance in
this argument. |If once the Central CGovernnent has del egated
its power to another authority with regard to appointnent
and renmoval of a public servant, then for the purpose of s.
197, Criminal Procedure Code the public servant concerned
will not be treated to be a public servant "not renovable
from his office except by or with the sanction of the

of
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Central Governnent". within the meaning of that section. A
simlar argunent was advanced in Afzalur Rahman v. The King
Emperor etc.(1) in which it was held that a police officer
who could be disnissed by the Deputy |Inspector-Ceneral of
Police wunder the statutory rules and regul ations was not a
person in "not renovable fromoffice except by or with the
sanction of the Provincial Governnent" within the meaning of
s. 197 of the Crimnal Procedure Code and that sanction
under that section was not, therefore, necessary for
prosecuting such an officer for an offence alleged to have
been committed by him Varadachariar, J. speaking for the
Federal Court in that case observed that the provisions of

s. 24 1 (1)(b) and s. 240(2) of the Governent of India Act

nust also be wunderstood inthe light of the practice
prevailing in India under which the power to appoint and
di smi ss particular ~classes  of officers is vested in

particular authorities.” Qtherwi se there is the danger of
our ignoring the policy of the Legislature in limting the
class of officers entitled to this protection and of naking
s. 197, " Crimnal Procedure Code available to all public
of ficers. We accordingly reject ~the argunent of t he
appel l ant on this aspect of the case.

For the reasons already expressed we hold that the decision
of the Gujarat High Court is correct and this appeal nust be
di sm ssed

Appeal dism ssed

V. P. S

(1) [1943] F.C.R 7.
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