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ACT:

I ndustrial Disputes Act 1947, Section 10(1)(d) and
Madhya Pradesh Industrial Relations Act 1960. Section 51-
Tri bunal s whether /have jurisdiction to go behind the terns
of reference.

HEADNOTE:

The respondent was engaged in the nanufacture of
stoneware pi pes and other refractory nmaterial ~at its
factory. It had taken |ease of reference. The respondent
issued a notice of closure of the factory and nines, on
account of financial difficulties. The factory was governed
by the Madhya Pradesh Industrial Relations Act, 1960 and the
M nes were governed by the Industrial Disputes Act, 1947.

A dispute having been raised by the worknen, the case
relating to the factory was referred under section 51 of the
State Act to an Industrial Court, while the dispute relating
to the Mnes was referred under section 10(1) (d) of the
Central Act to the Central CGovernnent Industrial Tribuna
cum Labour Court.

The main question referred under the State Act was
whet her the proposed cl osure was proper and justified, while
the reference under the Central Act was whether the
enpl oyers were justified in closing down the mnes.

The Industrial Court held that it had no jurisdiction
either to inquire into the propriety of the closure or to
consi der whether there was or was not a real closure, while
the Central Governnment Industrial Tribunal held that though
it had no jurisdiction to inquire whether the managenent’s
decision to cl ose down the business was proper. and
justified, it was entitled to consider whether, in fact, the
busi ness was cl osed.

In wit petitions filed by both sides, the H gh Court
cane to the conclusion that the jurisdiction of the Tribuna
in industrial disputes is limted to the points specifically
referred for its adjudication and to matters incidenta
thereto and that the Tribunal cannot go beyond the terns of
reference made of. it.

Di sm ssing the appeal s,

N

HELD: 1. The references being linmted to the narrow

guesti on whether the closure was proper and justified, the
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Tribiunals by the very terns of the references, had no
jurisdiction to go behind the fact of closure and inquire
into the question whether the business was in fact closed
down by the nanagenent. [130 E]

2. The terms of the references show that the point of
di spute between there parties was not the fact of the
closure of business but the propriety and justification of
the respondents decision to close dowmn the business. The
Tri bunal s.
127

(Chandrachud, C. J.)

were not called upon to adjudicate upon the question as to
whet her under the pretence of closing the business the
wor kers were | ocked out by the nmanagenent. [130 C D

3. The history of the dispute indicated that the
di spute between the parties related not to the question as
to whether the business, in fact, was closed by the
management, but ~whether there was any justification or
propriety on the part of the managenent in deciding to close
down the busi ness. There is a clear and unequivoca
adnmi ssion-on the part of the workers before the Tribunals
that the business was in fact closed by the respondent.
[ 130F, 131D]

4. The concept of “"closure’ as envisaged in section
2(8) of the State Act i's perhaps w der than what is conmonly
understood by that expression but that cannot assist the
appel l ant to contend that under the terns of ‘the references,
the Tribunals were entitled to enter into the guestion as to
the fact OF the closure. If ever it was the case of the
appel l ant that there was in fact no closure and there was
really an illegal |ock-out, the reference would have been
asked for and nade not under section Sl under which it was
made, but under section 82. 1132B. D

5. The propriety of or justification for the closure of
a business in fact and truly effected, cannot raise an
industrial dispute as contenplated by the State and Centra
Acts. [132 F

The Managenent of Express Newspapers Ltd. v. Wrkers
and Staff Enployed under it and Qthers [1963] 3-S.C. R 540,
548 referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal Nos. 293-295
of 1971.

Fromthe Judgment and Order dated 30-4-1970 of the
Madhya Pradesh High Court in MP. No. 333/68 and 48 and 27
of 1969.

Gul ab Gupta and Vineet Kunmar for the Appellant.

V. M Tarkunde, DD N Msra and OC Mathur < for the
Respondent .

The Judgment of the Court was delivered by

CHANDRACHUD, C. J. The respondent, Ms. Perfect Pottery
Co. Ltd., was engaged in the manufacture of stoneware pipes
and other refractory material at its factory known as
Perfect Pottery W rks, where it enployed about 900 workmen.
For the purposes of its factory, respondent had taken a
| ease of Poly Pather Cay Mnes, wherein about 81 worknen
were enployed. On April 24, 1967 respondent issued a notice
of closure of the factory and the Mnes stating, that the
managenent. had decided to close down the business on
account of financial difficulties and other reasons.

Consequent upon the notice of closure, the appell ant
herein, the Pottery Mazdoor Panchayat , appl i ed f or
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initiation of conciliation pro
128

ceedings to the Deputy Labour Conm ssioner, Madhya Pradesh
and to the Regional Labour Conmi ssioner (C), Jabal pur. The
reason for initiation of two different conciliation
proceedi ngs was that Perfect Pottery Wrks was an industry
to which the Madhya Pradesh Industrial Relations Act, 1960,
applied, whereas Poly Pather Clay Mnes was an industry
governed by the Industrial Disputes Act, 1947. W will refer
to these two Acts as 'the State Act’ and 'ne Central Act’
respectively

Conciliation proceedings having failed, the Mdhya
Pradesh State GCovernment, on June 26, 1967, referred an
i ndustrial dispute to the —arbitration of the Industria
Court under section 51 of the State Act. The mai n questions
referred to the Industrial Court were:

VWet her the proposed closure by the management of
the Perfect Pottery Co. 'Ltd., Jabalpur, of their
pottery factory at Jabalpur, wth effect fromJuly 1,
1967, i's proper and justified, and

To what ret renchnment conpensati on are t he
enpl oyees entitled, if it is decided that 'the proposed
closure is proper and justified ?

The reference was evidently made in order, in the first
instance, to avert the closure of the factory. The
Industrial Court was there fore also asked to consider
whether any interimrelief should be granted by restraining
the managerment fromclosing down the factory wuntil the
reference was finally adjudicated upon. The Industrial Court
by an interim Award dated June 30, 1967, having declined to
issue a prohibitory injunction, the appellant filed Wit
Petition No. 337 of 67 in the Madhya  Pradesh Hi.gh Court.
That Petition became infructuous after the closure of the
factory and was not pressed.

On July 1, 1967 the respondent purported to cl ose down
the business. W say "purported", because whether the
busi ness was, truly and in fact, closed or not is 'a matter
on which the parties have joined issue. The case of the
appellant is that respondent had closed the place of
busi ness and not the business itself. After the closure, or
shall we say the 'alleged closure’, the Central Governnent
on September 16, 1967, mmde a reference —under section
10(1)(d) of the Central Act to the Central Governnent
I ndustrial Tribunal-cum Labour Court, Jabal pur, on -the
foll owi ng question:

Whet her the enployers in relation to the Poly
Pat her C ay M nes of Perfect Pottery Co. Ltd.,
Jabal pur, were justified in closing down the said mne
and retrenching the

129
(Chandrachud, C. J.)

following 81 workers with effect fromJuly 1, 1967. If

not, to what relief are the workmen entitled ?

In the two references, one before the Industrial Court
and the other before the Central GCovernment |[Industria
Tri bunal -cum Labour Court, 'the respondent contended that
the respective Tribunals had no jurisdiction to consider the
guestion as regards the propriety or justification of the
managenment’s decision to close down the business on the
ot her question, the respondent did not dispute its liability
to pay retrenchnent conpensation to the workmen but it
contended that neither of the two Tribunals had jurisdiction
to go into that question.

The appellant’s case before the Tribunals was that the
so-called closure of the business was nmnerely a canoufl age
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and was in substance and essence, a lock out. In support of
this contention the appellant pleaded that the respondent
was making large profits in its business, that no economc
or financial reasons could have inpelled it to close down
its business and the true reason of the supposed cl osure was
to victimze the workers for their Trade Union activities
and to defeat the rights which flowed out of the Award given
by the Industrial Court, Madhya Pradesh, on March 16, 1966,
under which the workers were entitled to receive enhanced
dear ness al | owance

The two Tribunals came to contrary conclusion on the
principal question as to whether they had jurisdiction to
inquire into the propriety of or justification for the
closure. The Central Governnment Industrial Tribunal-cum
Labour Court held by its award dated July 3, 1968 that it
had no jurisdictionto inquire whether the decision of the
managenent to close down the business was proper and
justified but that it was entitled to consider whether, in
fact, the business was closed: On the other hand, the
I ndustrial Court,” by its award dated p Novenber 15, 1968
held that it had no jurisdiction either to inquire into the
propriety of the closure or, because of the terns of
reference, to consider whether there was or was not a rea
cl osure.

As agai nst these decisions, three Wit Petitions were
filed in the Hgh Court of Madhya Pradesh, one by the
appel l ant and two by the respondent which were di sposed of
by the Hi gh Court by a comon judgnent dated April 30, 1970.
Dismissing the Wit Petition filed by the appellant and
allowing the Wit Petitions filed by the respondent, it has
granted to the appellant a certificate to file an appeal to
this Court under Article 133(1) (a) of the Constitution

Two questions were argued before the High  Court:
Firstly, whether the tribunals had jurisdiction to question
the propriety or justification of the closure and secondly,
whet her they had jurisdiction
130
to go into the question of retrenchnment conpensation. The
H gh Court has held on the first question that the
jurisdiction of the Tribunal in ‘industrial disputes is
limted to the points specifically referred for its
adjudication and to matters incidental thereto and that the
Tri bunal cannot go beyond the terns of the reference nmade to
it. on the second question the Hi gh Court has accepted the
respondent’s contention that the question of retrenchnent
conpensation has to be decided under section 33C(2) of the
Central Act.

Havi ng heard a cl osely thought out argunent nade by M.
Gupta on behal f of the appellant, we are of the opinion that
the High Court is right inits viewon the first question
The very ternms of the references show that the point of
di spute between the parties was not the fact of the closure
of its business by the respondent but the propriety and
justification of the respondent’s decision to close down the
busi ness. That is why the references were expressed to say
whet her the proposed closure of the business was proper and
justified. In other words, by the references, the Tribunals
were not called upon by the Governnent to adjudicate upon
the question as to whether there was in fact a cl osure of
busi ness or whether under the pretence of closing the
busi ness the workers were |ocked out by the managenent. The
references being limted to the narrow question as to
whet her the closure was proper and justified, the Tribunals
by the very ternms of the references, had no jurisdiction to
go behind the fact of closure and inquire into the question
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whet her the business was in fact closed down by the
managemnent .

It is not necessary to rely exclusively on the terns of
references for comng to this conclusion. The history of the
di spute and the wvarious docunents on record of the
references thensel ves indicate that the di spute between the
parties related not to the question as to whether the
busi ness, in fact, was closed by the managenent but whet her
there was any justification or propriety on the part of the
managenent in deciding to close down the business. On June
22,1967, the General Secretary of the appellant Union
addressed a letter to the Regional Labour Conm ssioner
Jabal pur, by which the present dispute was raised. The first
paragraph of that letter says: "that the Conpany had
notified is decision toclose down the nine with effect from
July 1, 1967, that some of the workers were served wth
notices of retrenchment individually but that retrenchnent
conpensation was not - paid by 6 the nanagenment which was
illegal and violative of the provisions of the Industria
Di sputes ‘Act”. This grievance assunes the validity of the
decision to close dowmn the business and proceeds to nake a
claimarising out of avalid closure nanely, a claimfor
retrenchnment conpensation. The second paragraph of the
131

(Chandrachud, C. J.)

the aforesaid letter begins by sayingthat "the closure of
the mine and the factory is nualafide". The reasons for the
closure are then set ‘out in that paragraph which wi nds up by
saying that the Union was of the opinion that the closure
was not for business reasons but was a nmlafide decision
taken in order to drive the Union out of existence and to
cheat the workers of their |awful dues.

On  June 28, 1967, the Managing Director of the
respondent sent a reply to the Regional Labour Comm ssi oner
dealing with the contentions rmade by the Union in its letter
of June 22,, 1967. The Mnagi ng Director contended that no
i ndustrial dispute existed or was apprehended and t hat the
Conciliation officer had, therefore, no jurisdiction under
the Act to hold any proceedings. |n the order dated Apri
30, 1970, of the Industrial Tribunal-cumLabour” Court,
Jabal pur, reference has been nmade to an affidavit which was
filed on behalf of the workers for the purpose of securing
an interim award. W have, |looked at the affidavit for
ourselves and are in agreenent with the view expressed by
the Tribunal that there is a clear and unequi vocal adnission
on the part of the workers in that affidavit to the effect
that the business was in fact closed by the respondent. The
Hi gh Court has also referred to a statenent dated June 16,
1967, in which it was stated on behalf of the worknen that
since the establishment had already closed down, there was
no necessity for maki ng submissions on the point relating to
the reduction in the number of enployees and revision of the
wor k| oad.

Learned counsel for the appellant relies upon a
j udgrment  of this Court in The Managenent of Express
Newspapers Ltd. v. Wirkers and Staff Enpl oyed under it and
others, (1) in which it was observed that if, in fact and in
substance, the closure of the business is a lock out and the
busi ness has been apparently closed for the purpose of
di sguising a lock out and a dispute is raised in respect of
such a closure it would be an industrial dispute which an
Industrial Tribunal is conpetent to deal with. There, can
with respect, be no quarrel with this proposition but the
true question which arises for consideration is whether in
the instant case there was any dispute at all, whether there
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was in fact a closure or whether the nanagenent purported to
close the business as a cloak or disguise for what in fact
and substance was a |ock out. As we have shown earlier no
such dispute was ever raised, the linmted dispute which was
rai sed by the appellant being whether the closure of the
busi ness was effected for a proper and a justifiable reason

The appellant’s counsel also drew our attention to the
definition of ’'closure’ in section 2(8) of the State Act
according to which ’closure

(1) [1963] 3 S.C. R 540, 548
132
to the extent material, neans the closing of any place or
part of a place of enploynent or the total or partia
suspensi on of work by an enployer or the total or partia
refusal by an enployer to continue to enploy persons
enpl oyed by hi mwhether such cl osing, suspension or refusa
is or is not in consequence of an industrial dispute. It may
per haps be that the concept of 'closure’ in the State Act is
wi der than what is~ comonly understood by that expression
but we do not appreciate how the circunstance that even a
partial closure of a business is closure within the meaning
of the State Act can assist the appellant in its contention
that under the terns of the present references, the
Tribunals were entitled to enter into the question as to the
fact of the closure. “In this connection the provisions of
section 82 of the state Act, to which M. Tarkunde appearing
on behalf of the respondent drew our attention, are very
significant. That section provides that the State Government
may nake a reference to a Labour Court or the Industria
Court for a declaration whether any proposed strike, |ock-

out, closure or stoppage will be illegal. If ever it was the
case of the appellant that there was in fact no closure and
there was really an illegal |ock-out, the reference would

have been asked for and nmade not under section 51 | under
which it was made, but under section 82.

We are, therefore, of the view that the Hi gh Court was
right in comng to the conclusionthat the two Tribunals had
no jurisdiction to go behind the references and inquire into
the question whether the closure of business, which'was in
fact effected" was decided upon for reasons which were
proper and justifiable. The propriety of or justification
for the closure of a business, in fact and truly effected,
cannot raise an industrial dispute as contenplated by the
State and Central Acts.

It is wunnecessary to consider the second question as
regards the payment of retrenchnent conpensation  and we
will, therefore, express no opinion as to whether the
Tri bunal s had jurisdiction to go into that question
Happily, the parties have arrived at a settlenment on'that
guestion under which, the respondent agrees to fix within a
peri od of six nonths from today t he retrenchnent
conpensati on payable to the retrenched workers in accordance
with the provisions of section 25FFF of the Central Act,
nanely, the Industrial Disputes Act, 1947, without the aid
of the proviso to that section. After the retrenchnent
conpensation is so fixed, a copy of the decision fixing the

conpensati on payable to each of the workers will be sent by
the respondent to the appellant Union. The workers or their
| egal representatives, as the case may be, will then be

entitled to receive the retrenchment conpensation fromthe
respondent, which agrees to pay the same to them The

respondent will be entitled to set off of the amounts of
retrenchnent comnpen-
133

(Chandrachud, C. J.)
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sation already paid to the workers agai nst the anounts found
due to them wunder this settlement. On receiving the
retrenchnent conpensation the workers concerned shal
withdraw the applications, if any, filed by themfor relief
in that behalf.

W would only like to add that the conmpensati on which
will be paidto the workers wll be wthout prejudice to
their right, if any, to get enploynment fromthe respondent
in the new busi ness as and when occasi on ari ses.

The appeal s are accordingly dismissed but there will be
no order as to costs.

N. V. K. Appeal s di sm ssed.
134




