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The appel | ant was convicted by the Sessions Court under
s. 302, |1PC, and sentenced to death. On the date of the
judgrment his advocate was not present. The trial court  did
not give the accused an opportunity to be. heard in regard
to the sentence as required by s. 235(2), OC.P.C,  1973.
The appellant also did not insist on his right to be heard.
The conviction and sentence. were, confirned by the High
Court. Even in the Hi gh Court the accused did not conplain
that the trial court had committed a breach of s. 235(2).

On the question whether the sentence i's vitiated because
of the violation .of s. 235(2),

HELD: The matter should be remanded to. the'trial @ court
for giving an opportunity to the appellant on/'the question
of sentence.

Per Bhagwati, J: (1) Under s. 235(1) the court nust, in
the first instance, deliver a judgnent convicting or acquit-
ting the accused. |f the accused is acquitted, no further
guestion arises. If the accused is convicted, at -that

stage, he nust be given an opportunity to be heard in regard
to the sentence, and it is only after hearing himthat the
court can pass sentence. [232 D E]

(2) Section 235(2) is a new provision in consonance wth
the nodern trends in penology and sentencing procedures.
Sentencing is an inportant stage in the process of admnis-
tration of crimnal justice, and should not be consigned to
a subsidiary position. Mny factors have to be considered
bef ore a proper sentence is passed such as the nature of the
of fence; the circunstances-extenuating or aggravating--of
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the offence; the prior crimnal record, if any, of the
of fender; his age; his record of enploynent; his background
with reference to education; horme life. sobriety and socia

adjustrment; his enotional and nmental condition; the pros-
pects for his rehabilitation; the possibility of his return
to a normal life in the community; the possibility of treat-
ment or training O the offender; the possibility that the
sentence nmy Serve as a deterrent to crinme by the offender
or by others and the current comunity need, if any for
such a deterrent in respect to the particular type of of-
fence. The material relating to these factors may be pl aced
before the court by neans of affidavits. The hearing contem
plated by s. 235(2) is not confined nerely to hearing ora

submi ssions, but .it is also intended to give an opportunity
to the prosecution and the accused to place. before the
court facts and material relating to the various factors
beari ng on the question of sentence, and if they are con-
tested by the other side, then to produce evidence for the
purpose of  establishing those factors. Q herwi se, the
hearing would be devoid of neaning and content. The Court
must however be vigilant to see that this hearing on the
guestion of sentenceis not abused and turned into an in-
strunment for unduly protracting lhe proceedings. [232 E; G
233 F; 235 A-B]

Edi ga Anamo v. State of Andhra Pradesh [1974] 3 S.C R 329
referred to.

(3) If the trial court had, instead of sentencing the
appel | ant to deat h, inmposed on himthe sentence of the
i mpri sonnent, ~he woul d not be, aggrieved by the breach of s.
235(2 ), because, even-after hearing the appellant, the.
trial court could not have passed a nore favourable sen-

tence. But the trial court inposed death sentence and the
possibility cannot be ruled out that if the
230

appel | ant has been given an opportunity to produce materia
and make subm ssions on the question of sentence, he m ght
have been able to persuade, the trial court to inpose the
| esser penalty. [235 D E]

(4) Since the sectionis a newprovision it 1is quite
possi ble that nmany | awers and judges ni ght be unaware of

it. In the present case obviously the trial court as wel
as the appellant’s advocate in the Hgh Court were aware  of
it. No inference can, therefore, be drawn against the

appel l ant that he had nothing to say fromhis omssion to
raise this point in the Hi gh Court. [236 A

(5)(a) Non-conpliance with the requirenment of the sec-
tion cannot be described as a nmere  irregularity curable
under s. 465. It anpunts to by_passing an inmportant stage
of the trial so that the trial cannot be said to be that
contenpl ated by the Code. Such deviation constitutes @ diso-
bedi ence of an express provision of the Code as to the node
of trial and hence cannot be regarded as a nere irregulari-

ty. [236 H]
Subramani a lyer v. King Enperor (1901) 28 |.A 257 referred
to.

(b) The; violation goes to the root of the matter and
the resulting illegality is of such a character that it
vitiates the sentence. [237 B]

Pul ukuri Kotayya v. King Enperor, (1947) 74 I.A. 65 and
Magga v. State of Rajasthan, [1953] S.C. R 973 referred to.

(c) When no opportunity has been given to the appellant
in regard to the sentence to be inposed on him failure of
justice must be regarded as inplicit and s. 465 cannot have
any application. [137 B

Per Fazal Ali J. (1) The 48th Report of the Law Comm s-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 12

sion and the statenent of objects and reasons of the 1973-
Code of Crimnal Procedure show that s. 235(2) is a very
salutary provision. It contains one of the cardinal fea-
tures of natural justice, nanely, that the accused nust be
given an opportunity to nake a representation against the
sentence proposed to be inposed on him It seeks to achieve
a socio-econonnic purpose and is ained at attaining the
ideal principle of proper sentencing in a rational and
progressive society. Section 235 is split up into two inte-
gral parts, (a) the stage which culmnates in the passing of
the judgment of conviction or acquittal; and (b) the stage
whi ch, on conviction, results in inposition of sentence on
the accused. Both these parts are absolutely fundanenta
and non-conpliance with any of the provisions would undoubt -
edly vitiate the final order passed by the Court. Section
235(2) enjoins on the Court to stay its hands after passing
a judgnent oF conviction and hear the accused on the ques-
tion of sentence before passing sentence. [238 H 239 E
d

(2) There may |ye a nunber of circunstances of which the
Court may not be aware but which nay be taken into consider-
ation by the court while awarding the sentence, particularly
a sentence of ‘death. The accused nust be given an opportu-
nity of making his representation and placing such materials
whi ch have a bearing on the question of sentence. Parli a-
nment has not /i ntended that the accused should adopt dilatory
tactics wunder the cover of this new-provision but contem
plated that a short and sinple opportunity has to be given
to the accused to place materials bearing on the question
of sentence, if necessary by |eading evidence, before
the .Court, and a consequent opportunity to the prosecution
to rebut those materials. The Court nust be vigilant to
exerci se proper control over the proceedings so that the
trial is not unavoi dably or unnecessarily delayed. [240 F-
g

(3) Non-conpliance with-the section is not a nmere irreg-
ularity which can be cured by s. 465 of the Code. It is an
illegality which vitiates the sentence. Having regard-to the
object and the setting in which the newprovision was in-
serted, there <can be no doubt that it is one of the nost
fundanental parts of crimnal procedure and non-conpliance
thereof will ex facie vitiate the order.
231
Even if it be regarded as an irregularity the prejudice
caused to the accused woul d be inherent and inplicit because
of the infraction of the rules of natural justice which have
been incorporated in this provision, since the accused has
been conpletely deprived of an opportunity to represent to
the Court regarding the proposed sentence and this manifest-
ly results in a serious failure of justice, [240 B-(C]

[Both the | earned Judges indicated that there nust be a
system of training judges in the application of socio-eco-
nom c laws and in nodern nethods and techniques of
deci si on- maki ng and sent enci ng procedur es]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 230
of 1976.

(Appeal by Special Leave fromthe Judgnent and order
dated 11.9.1975 of the Punjab & Haryana High Court in Crl.
Appeal No. 392 of .1975 and Murder Reference No. 14/75).
S.K lain, for the Appellant.
O P. Sharma, for the Respondent.
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Judgnent
The Judgrment of the Court was delivered by
P.N. Bhagwati, J.S. Murtaza Fazal Ali, J. gave a separate
pi ni on.

BHAGMTI, J.--This appeal, by special |eave, raises an
interesting question of lawrelating to the construction of
section 235(2) of the Code of Crimnal Procedure, 1973. The
appellant was tried before the Sessions Judge, Ludhiana
for.committing a double nurder, one of his nother and the
ot her of her second husband. He was represented by a | awer
during the trial and after the evidence was concluded and
the arguments were heard, the |earned Sessions Judge ad-
journed the case to 13th February, 1975 for pronouncing the
j udgrent . It appears that on 13th February, 1975, the
judgrment was not ready and hence the case was adjourned to
20th February, 1975 and again to 26th February, 1975. The
Roznantha ~of the proceedi ngs shows that on 26th February,
1975 the appellant was present wthout his |awer and the
| earned Sessions Judge pronounced the judgnent convicting
the appellant of the offence under section 302 of the Indian
Penal Code and sentenced himto death. 1t was comon ground
that after pronouncing the judgnent convicting the appel-
lant, the | earned Sessions Judge did not give the appellant
an opportunity to be heard in regard to the sentence to be
i nposed on himand by one single judgnent, convicted the
appel l ant ' and al so sentenced himto death. The appel | ant
preferred an appeal to the Hi gh Court and the case was al so
referred to the H gh Court for confirmation of the death
sentence. The High Court agreed with the view taken by the
| ear ned Sessions Judge and confirned the conviction as also
the sentence of death. The appel |l ant thereupon preferred the
present appeal with special |eave obtained fromthis Court.

The appeal is linmted tothe question of sentence and
the principal argunent advanced on behal f of the appell ant
is that in not giving an opportunity to the appellant to be
heard in regard to the sentence to
232
be i mposed on him after the judgnment was pronounced convict-
ing him the |l earned Sessions Judge commtted a breach of
section 235 (2) of the Code of Crimnal Procedure, 1973 and
that vitiated the sentence of death inmposed on the appel-
| ant . This argunent is a substantial one and it rests on
the true interpretation of section 235(2). This is a new
provision and it occurs in section 235 of the Code of Crim -
nal Procedure, 1973 which reads as foll ows:

"235 (,1) After ‘hearing  argunents and
points of law (if any), the Judge shall give a
judgrment in the case.

(2) If the accused is convicted, the Judge
shal |, unless he proceeds in accordance with the
provi si ons of section 360, hear the accused on the
guestion of sentence, and then pass sentence on him
according to law "

This provision is clear and explicit and does not admt
of any doubt. It requires that in every trial before a court
of sessions, there nmust first be a decision as to the gquilt
of the accused. The court nust, in the first instance,
deliver a judgnent convicting or acquitting the accused.
If the accused is acquitted, no further question ari ses.
But if he is convicted, then the court has to "hear the
accused on the question of sentence, and then pass sentence
on him according to law'. When a judgnent is rendered
convicting the accused, he is, at that stage, to be given an
opportunity to be heard in regard to the sentence and it’ is
only after hearing himthat the court can proceed to pass
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t he sentence.

This new provision in section 235(2) is in consonance
with the npdern trends in penology and sentencing proce-
dures. There was no such provision in the old Code. Under
the old Code, whatever the accused wished to submit in
regard to the sentence had to be stated by him before the
argunents concluded and the judgnent was delivered. There
was no separate stage for being heard in regard to sentence.
The accused had to produce nmaterial and nake his subm ssions
in regard to sentence on the assunption that he was ulti-
mately going to be convicted. This was nost unsatisfacto-
ry. The | egi sl ature, therefore, decided that it is only
when the accused i's convicted that the question of sentence
should cone up  for consideration and at that stage, an
opportunity should be given to the accused to be heard in
regard to the sentence. Moreover, it was ’'realised that
sentencing. is an inportant stage in the process of adninis-
tration ~of erimnal justice as inportant as the adjudica-
tion of guilt--and it should not be consigned to a subsidi-
ary position as if it were a matter of not nuch consequence.
't should be a matter of some anxiety to the court to inpose
an appropriate punishnment on the crimnal and sentencing
shoul d, therefore, receive serious attention of the court.
In nmost of the countries of the world, the problemof sen-
tencing the crimnal offender is receiving increasing atten-
tion and that is largely because of the rapidly changing

attitude towards crinme and crimnal.. There is in many of
the countries, intensive study of the sociology of crime

233

and that has shifted the focus fromthe crine to the crim-
nal, leading to a wi dening of the objectives of sentencing

and, sinultaneously, of the range of sentencing procedures.
Today, nmore than ever before, sentencing is beconming a
delicate task, requiring an inter-disciplinary approach and
calling for skills andtalents vary much different from
those ordinarily expected of |awers. This was pointed out
in clear and enphatic words by M. Justice Frankfurter:

"I myself think that the bench we |awers who
become judges--are not very conpetent, are not
qualified by experience, ~to inpose sentences
where any discretion.is to be exerci sed. | d9
not think it is in the domain of the -training of
| awyers to know what to do with a fellow after you
find out he is athief. | do not think I|ega
training gives you any special conpetence. I,
nysel f, hope that one of these days, and before
long, we wll divide the functions of crimna
justice. | think the lawers are people who are
conpetent to ascertain whether or not 'a crime has
been conmmitted. The whole schene of conmon
law judicial machi nery--the rule of evidence,
the ascertainment of what is relevant and what s
irrelevant and what is fair, the whole question of
whet her you can introduce prior crimes in order /to

prove intent--1 think |awers are peculiarly fitted
for that task. But all the questions that follow
upon ascertainnent of guilt, | think require very
different and nuch nore diversified talents than
the lawers and judges are nornmally likely to
posses. "

The reason is that a proper sentence is the amal gam
of many factors such as the nature of the offence,
the circunstances--extenuating or aggravating-- of
the of fence, the prior crimnal record , if any, of
the offender, the age of the offender, the record
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of the offender as to enploynent, the background
of the offender with reference to education, hone
life, society and social adjustnent, the enotiona
and nental condition of the offender, the prospects
for the rehabilitation of the of fender, the possi-
bility of return of the offender to a normal life
in the community, the possibility of treatnent or
training of the offender, the possibility that the
sentence nmy serve as a deterrent to crinme by the
of fender or by others and the current conmunity
need, if any, for such a deterrent in respect to
the particular type of offence. These are factors
whi ch have to be taken into account by the court in
deci di ng upon the appropriate sentence, and there-
fore, the legislature felt that, for this purpose
a separate stage should be provided after convic-
tion when the court can bear the accused in regard
to these factors bearing on sentence and then pass

proper sentence on the accused. Hence the new
provision in section 235(2).

But, on the interpretation of section 235(2), anot her

guestion arises and that is, what is the nmeaning and content

of the words "hear the accused". Does it mean nerely that

the accused has to be given an opportunity to make his
submi ssi ons or he can al so produce

17--1003 SCl /76

234

material bearing on sentence which has so far not cone
before the Court? Can he lead further evidence relating to
the question of sentence or is the hearing to be confined
only to. oral subm ssions ? That depends on the interpreta-
tion to be placed on the word ' hear’. ' Now, the word ' hear’
has no fixed rigid connotation. |t  can bear either of the
two rival rmeanings depending on the context ' in which it
occurs. It is a well settled rule of interpretation, hal-
lowed by tinme and sanctified by authority, that the meaning
of an ordinary word is to be found not so much in strict
etynol ogi cal propriety of language, nor even in popular use,
as in the subject or occasion on which it is‘used and the
object which is intended to be attained. It was M. Justice
Hol mes who pointed out in his inimtable style that "a word
is not a crystal, transparent and unchanged: it is the skin

of a Iliving thought and may vary greatly .in colour and
content according to the circunstances and the tinme in which
it is used". Here, in this provision, the word 'hear’ has

been used to give an opportunity to the accused to /place
before the court various circunstances bearing on the sen-
tence to be passed against him Mbdern penol ogy, as pointed
out by this Court in Ediga Annamma v.  State of Andhr a
Pradesh(1)’ "regards crime and crininal as equally nateria
when the right sentence has to be picked out". It turns the
focus not only on the crinme, but also on the criminal and
seeks to personalise the punishnent so that ' the reform st

conponent is as nmuch operative as the deterrent elenent. /It
is necessary for this purpose that "facts of a social  and
personal nature, sonetinmes altogether irrelevant, if not

injurious, at the stage of fixing the guilt, may have to be
brought to the notice of the court when the actual sentence
is determ ned". We have set out |arge nunber of factors
which go into the alcheny which wultimtely produces an
appropriate sentence and full and adequate material relating
to these factors would have to be brought before the court
in order to enable the court to pass an appropriate sen-
tence. This material may be placed before the court by
means of affidavits, but if either party disputes the cor-
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rectness or veracity of the material sought to be produced
by the other, an opportunity would have to be given to the
party concerned to | ead evidence for the purpose of bring-
i ng such material on record. The hearing on the question
of sentence, would be rendered devoid of all neaning and
content and it would become an idle formality, if it were
confined merely to hearing oral subm ssions wthout any
opportunity being given to the parties and particularly to
the accused, to produce nmaterial in regard to various fac-
tors beating on the question of sentence, and if necessary,
to |ead evidence for the purpose of placing such materia
before the court. This was also the opinion expressed by
the Law Conmission inits Forty Eighth Report where it was
stated that "the taking of evidence as to the circum
stances relevant to sentenci ng shoul d be encouraged and both
the prosecution and the accused should be allowed to cooper-
ate in the process."” The Law Commi ssion strongly recommend-
ed that ~'if a request i's nmade in that behalf bY either the
prosecution or the accused, an opportunity for |eading
"evi'dence on the question" of sentence "should be given".
We _are, therefore, of the view that the hearing
(1) [1974] 3 S.C R 329.
235
contenmpl ated by section 235(2) is not confined merely to
hearing oral subm ssions, but it is also intended to give an
opportunity to the prosecution and the accused to place
before the court facts and naterial relating to various
factors beating on the question of sentence and if they are
contested by either side, then to produce evidence for the
purpose of establishing the same. O course, care would
have to be taken by the court to see that this hearing on
the question of sentence is not abused and turned into an
instrument for unduly protracting the proceedings. The
cl ai m of due and proper hearing would have to be harnonised
with the requirenent of expeditious disposal of proceedings.
Now there can be no doubt that in the present case the
requi renment of section 235(2) was not conplied with, inas-
much as no opportunity Was given to the ‘appellant; after
recording his conviction, to produce nmaterial and make
submi ssions in regard to the sentence to be inposed on him
Since the appellant was. convicted under section 302 of the
Indian Penal Code, only two options were available to the
Sessions Court in the matter of sentencing the appellant:
either to sentence himto death or to i npose on him sentence
of inprisonnent for life. 1t the Sessions Court had, in-
stead of sentencing himto death, inposed on him sentence of
life inprisonment, the appellant could have made no /griev-
ance of the breach of the provision of section 235(2),
because, even after hearing the appellant, ~the Sessions
Court would not have passed a sentence nore favourable to

the appellant "than the sentence of |ife inprisonnent. In
such a case, even if any conplaint of violation of the
requi rement of section 235 (2) were nade, 'it would not have

been entertained by the appellate court as it ~would have
been neaningless and futile. But, in the _present case, the
Sessions Court chose to inflict death sentence on the appel -
lant and the possibility cannot be ruled out that if the
accused had been given opportunity to produce material and
make submi ssions on the question of sentence, as contenplat-
ed by section 235(2), he m ght have been able to persuade
the Sessions Court to inpose the |esser penalty of life
i mprisonment. The breach of the mandatory requirenment of
section 235(2) cannot, in the circunstances, be ignored as
i nconsequential and it nust be held to vitiate the sentence
of death inposed by the Sessions Court.
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It was, however, contended on behalf of the State that
non-conpliance wth the nandatory requirement of section
235(2) was a nere irregularity curable under section 465 of
the Code of Crimnal Procedure. 1973 as no failure of jus-
tice was occasioned by it and the trial could not on that
account be held to be bad. The State | eaned heavily on the
fact that the appellant did not insist on his right to be
heard under section 235(2) before the Sessions Court, nor
did he nmake any conplaint before the High Court that the
Sessions Court had committed a breach of section 235(2) and
this omission on the part of the appellant, contended the
State, showed that he had nothing to say in regard to the
guestion of sentence and consequently, no prejudice was
suffered by himas a result of non-conpliance with section
235(2). This contention is, in ny opinion, wthout force and
nmust be rejected. It nust be renenbered that section 235(2)
is a new provision intro-

236

duced for the first tinme in the Code of Crimnal Procedure,

and~ 1973 and it is quite possible that nmany |awers and
judges m ght be unaware of it. Before the Sessions Court,

the appellant was not represented by a lawer at the tine
when the judgnent was pronounced and obviously he could not
be aware of ‘this new stage in the trial provided by section
235(2). Even the Sessions Judge was not aware of it, for it
is reasonable to assume that if he had been aware, he would
have informed the appellant about his right to be heard in
regard to the sentence and given himan opportunity to be
hear d. It is unfortunate that in our country there is no
system of continuing education for judges so that judges can
remain fully inforned about the latest devel opnents in the
law and acquire famliarity with nodern nethods and tech-
ni ques of judicial decision-making. The world is changing
fast and in our own country, ~vast social @ and economc
changes are taking place. There is a revolution of rising
expectati on amongst mllions of human bei ngs who have so far
been consigned to a life of abject poverty, hunger .and
destitution. Law has, for the first tine, adopted a posi-
tive approach and come out openly in the service of the
weaker sections of the comunity. It has ceased to be
nmerely an instrunent providing a framework of freedom in
which nmen may work out their destinies. It has acquired  a
new dinension, a dynamc activismand it is~ now  directed
towards achi eving soci o-econom c justice which -enconpasses
not nerely a few privileged classes but the | arge masses  of
our people who have so far been denied freedom and
equal ity-social as well as econom c--and who have nothing/'to
hope for and to live for. Law strives to give them socia

and economic justice and it has, therefore, necessarily to
be weighted in favour of the weak and the exposed. This |is
the new | aw which judges are now called upon to adm nister
and it is, therefore, essential that they 'should receive
proper training which would bring about an ‘orientation in
their approach and outl ook, stinmulate synpathies in them
for the vul nerable sections of the community and inject a
new awar eness and sense of public conmitnent in them They
should al so be educated in the new trends in penology and
sentencing procedures so that they may learn to use pena

law as a tool for reform ng and rehabilitating crimnals and
snoot heni ng out the uneven texture of the social fabric and
not as a weapon, fashioned by law, for protecting and per-
petuati ng the hegenony of one class over the other. Be that
as it may, it is clear that the | earned Sessions Judge was
not aware of the provision in section 235(2) and so al so was
the lawyer of the appellant in the H gh Court unaware of it.
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No inference can, therefore, be drawn fromthe om ssion of
the appellant to raise this point, that he had nothing to
Say in regard to the sentence and that consequently no
prejudi ce was caused to him

So far as section 465 of the Code of Criminal Procedure,
1973 is concerned, | do not think it can avail the State in
the present ease. In the first place, non-conpliance wth
the requirenent of section 235(2) cannot be described as
nere irregularity in the course of the trial curable under
section 465. It is much nore serious. It ambunts to by-
passing an inportant stage of the trial and omtting it
altogether, so that the trial cannot be aid to be that
contenplated in the Code. It
237
is adifferent kind of trial conducted in a nmanner different
from that prescribed by the Code. This deviation consti-
tutes di sobedi ence to an express provision of the Code as to
the node of trial, and as pointed out by the Judicial Com

nmttee of ~the Privy Council in Subranania Iyer v. King
Enperor (1), such a deviation cannot be regarded as a nere
irregularity. It goes to the root of the matters and the
resulting illegality is of such a character that it vitiates

the sentence. = Vide Pul ukurti Kotayya v. King Enperor(2) and
Magga & Anr. v. State of Rajasthan.(3) Secondly, when no
opportunity has been given to the appellant to produce
material and nmake submi ssions in regard to the sentence to
be inposed on him failure of justice nust be regarded as
implicit. Section 465 cannot, in the  circunstances, have
any application in a case |like the present.

| accordingly allow the appeal and whilst not interfer-
ing with the conviction of the appellant under section 302
of the Indian Penal Code, set aside the sentence of death
and remand the case to the Sessions Court with a direction
to pass appropriate sentence after giving an opportunity to
the appellant to be heard in regard to the question of
sentence in accordance with-the provision of section 235 (2)
as interpreted by ne.

FAZAL ALI, J.--1 entirely agree with 'the judgnent pro-
posed by ny |earned brother Bhagwati, J., and | am ‘at one
with the views expressed by himin his judgment, but 1 would
like to add a few lines of ny own to highlight some inpor-
tant aspects of the question involved in this appeal

In this appeal by special |eave which is confined only
to the question of sentence an interesting question of |aw
arises as to the interpretation of the provisions of s.
235(2) of the Code of Criminal Procedure, 1973---hereniafter
after referred to as "the 1973 Code’. Inthe light of the
argument s advanced before us by the parties the question may
be framed thus:

"Does the non-conpliance wth the provi -
sions of s. 235(2) of the 1973 Code vitiate the
sentence passed by the Court?"

In order to answer this question it may be 'necessary 'to
trace the historical background and the social “setting
under which s. 235(2) was inserted for the first tinme in the
1973 Code. It would appear that the 1973 Code was based on
a good deal of research done by several authorities includ-
ing the Law Comm ssion which made several recommendations
for revolutionary changes in the provisions of the previous
Code so as to make the 1973 Code in consonance wth the
growing needs of the society and in order to solve the
social problens of the people. Apart from introducing a
nunber of changes in the procedure, new rights and powers
were conferred on the Courts or sonetinmes even on the ac-
cused. For instance, a provision for anticipatory bail was
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introduced to enable the, accused to be saved from

(1) (1901) 28 I.A 257.

(2) (1947) 74 |.A. 65.

(3) [1953] S.C.R 973 at pp. 983-984.
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unnecessary harassnent. In its 48th Report the Law Comm s-
sion,. while reconmmending the insertion of a provision which
woul d enable the accused to nake a representation against
the sentence to be inposed after the judgnment of conviction
had been passed, observed as foll ows:

"I't is now being increasingly recognised that
a rational and consistent sentencing policy re-
quires the renmoval of several deficiencies in the
present system One such deficiency is the |ack of
conprehensive information as to characteristics and
background of the offender."

"W are of the view that the taking of evi-
dence as to the circunstances relevant to sentenc-
i ng shoul d be encouraged, and both the prosecution
and the accused should be allowed to co-operate in
the process."

In the ains and objects of 1973 Code which have
been given clause by clause, a reference to this
particular provision has been made thus;

"If the judgment is one of conviction, the
accused wll be given-an opportunity to make his
representation, if any, on the punishnment proposed
to 'be awarded and such representation shall be
taken into consideration before inmposing the sen-
tence. Thi sl ast provision has been nmade because
it may happen that the accused nmay have sone
grounds to wurge for giving him consideration in
regard to the sentence such as that he is the
bread-wi nner of the famly of which the Court may
not be made aware during the trial."

Para 6(d) of the statenent of objects and reasons
of the 1973 Code’ runs thus:

"6. Sone of the nore inportant’ changes in-
tended to provide relief to the poorer sections
of the comunity are :--

"(d) the accused will be given an opportunity to
make represent ation agai nst the punishnment
before it is inposed.’
The statenent of objects and reasons further indicates that
the reconmendations of the Law Comm ssion were exanined
carefully keeping in view, anong others, the principle that

"an accused person should get a fair trial in accordance
with the accepted principles of natural justice'. |In these
circunstances, therefore, | feel that the provisions of @ s.

235 (2) are very salutary and contain one of /the cardina
features of natural justice, nanely, that the accused mnust
be given an opportunity to nmake a representation against the
sentence proposed to be inmposed on him
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Section 235 of the 1973 Code runs thus:

"235(1) After hearing argunments and points of
law (if any), the Judge shall give a judgment in
t he case.

(2) If the accused is convicted, the Judge
shal I, unless he proceeds in accordance wth the
provi si ons of section 360, hear the accused on the
guestion of sentence, and then pass sentence on him
according to law. "

A perusal of this section clearly reveals that the object of
the 1973 Code was to split up the sessions trial or the
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warrant trial, where also a simlar provision exists, into
two integral parts--(i) the stage which culmnates in the
passi ng of the judgnment of conviction or acquittal; and (ii)
the stage which on conviction results in inposition of
sentence on the accused. Both these parts are absolutely

f undanent al and non-conpliance with any of the provisions
woul d undoubtedly vitiate the final order passed by the
Court. The two provisions do not anmobunt nerely to a

ritual formula or an exercise in futility but have a very
sound and definite purpose to achieve. Section 235 (2) of
the 1973 Code enjoins on the Court that after passing a
judgrment of conviction the Court should stay its hands and
hear the accused on the question of sentence before passing
the sentence in accordance with the |aw This obviously
postul ates that the accused nust be given an opportunity of
making his representation only regarding the question of
sentence and for this purpose he nay be allowed to place
such materials as he may think fit but which may have bear-
ing only on the question of sentence. The statute, in ny
view, seeks to achi eve a soci o-econom ¢ purpose and is ainmed
at _attaining the ideal principle of proper sentencing in a
rati onal and progressive society. The nodern concept of
puni shment and penol ogy has undergone a vital transformation
and the crimnal is now not | ooked upon as a grave nenace to
the society which should be got rid of but is a diseased
person suffering fromnental malady or psychol ogical frus-
tration due to subconscious reactions and is, therefore, to
be cured ‘and corrected rather than to be killed or de-
stroyed. There may be a nunber of circunstances of which
the Court nmay not be aware and which may be taken into
consideration by the Court while awarding the sentence,
particularly a sentence of death, as'in the instant case.

It will be difficult to lay down any hard and fast rule,
but the statement of objects and reasons of the 1973 Code
itself gives a clear illustration. It refers to an instance

where the accused is the sole bread-earner of  the famly.
In such a case if the sentence of death /is passed and
executed it ampunts not only to a physical ‘effacenent of the
crimnal but also a conplete socio-econonic destruction of
the family which he | eaves behind. Simlarly there may be

cases, where, after the offence and during the trial, ‘the
accused may have devel oped sone virulent disease or some
nmental infirmty, which nay be an inportant factor to be

taken into consideration while passing the sentence of
death. It was for these reasons that s. 235(2) of the 1973
Code was enshrined in the Code for the purpose of naking the
Court aware of these circunmstances so that even if the
hi ghest penalty of
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death is passed on the accused he does not have a grievance
that he was not heard on his personal, social and donestic
ci rcunst ances before the sentence was given.

My | earned brother has very rightly pointed out that our
i ndependence has led to the fram ng of nunerous laws  on
various social concepts and a proper nmachinery nust be
evolved to educate not only the people regarding the |aws
whi ch have been made for their benefit but also the Courts,
nost of whom are not aware of sone of the recent and the new
provisions. It is, therefore, the prime need of the hour to
set up Training Institutes to inpart the new judicial re-
cruits or even to serving judges with the changing trends
of judicial thoughts and the new i deas which the new judi-
cial approach has inbi bed over the years as a result of the
i nfluence of new circunstances that have cone into exist-
ence.
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The next question that arises for consideration is
whet her nonconpliance with s. 235(2) is nerely an irregul ar-
ity which can be cured by s. 465 or it is an illegality
which vitiates the sentence. Having regard to the object and
the setting in which the new provision of s. 235(2) was
inserted in the 1973 Code there can be no doubt that it is
one of the nost fundanental part of the crimnal procedure
and non-conpliance thereof will ex facie vitiate the order
Even if it be regarded as an irregularity the prejudice
caused to the accused would be inherent and inplicit because
of the infraction of the rules of natural justice which have
been incorporated in this statutory provision, because the
accused has been conpletely deprived of an opportunity to
represent to the Court regarding the proposed sentence and
which manifestly results in a serious failure of justice
There is abundant authority for this proposition to which
reference has been nade by ny | earned brother

The l'ast point to be considered is the extent and inport
of the word "hear" used in.s. 235(2) of the 1973 Code. Does
it ~indicate, that the accused should enter into a fresh
trial —by producing oral and docunentary evidence on the
guestion of the sentence which naturally wll result in
further delay of the trial? The Parlianent does not appear
to have intended that the accused should adopt dilatory
tactics wunder the cover of this new provision but contem
plated that a short and sinple opportunity has to be given
to the accused to place materials if necessary by |[eading
evi dence before the Court bearing on the question of sen-
tence and ‘a consequent opportunity to the prosecution to
rebut those materials. ~The Law Conm ssion was fully aware
of this anomaly and it accordi ngly suggested thus:

"W are aware that a provision for an oppor-
tunity to give evidence in this .respect may
necessitate an adj ournnent; and to avoid delay
adj our nnent, for the purpose should, ordinarily be
for not nmore than 14 days. It may be so provided
in the rel evant cl ause."
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It may not be practicable to keep up to the tinme-limt
suggested by the Law Commi ssion wth nmathematical accuracy
but the Courts nust be vigilant to exercise proper contro
over the proceedings so that the trial is not unavoi dably or
unnecessarily del ayed.

I, therefore, agree with the order of ny |earned Bhag-
wati, J., that the appeal should be allowed on'the question
of the sentence and the, matter should be sent back to the
Trial Court for giving an opportunity to the accused to make
a representation regarding the sentence proposed.

V.P.S. Appea
al | oned.
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