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The petitioner is basically an association of Service
Doctors who are about 10,000 in nunber, of whom about' 4, 500
are nenbers of Central Health Service. This Service is
divided into four sub-cadres : (1) GCeneral Duty  Medica
Oficers; (2 Speci al i st non-teachi ng; (3) Speciali st
teaching and (4) Public Health.

2. The Service Doctors have been agitating, soon after the
recomendati ons of the IVth Central Pay Comri-ssion.in 1986,
about cadre review To give teeth to the agitational
programme, a Joint Action Council of Service Doctors
Organi zations was fornmed, which body is the petitioner
herein. A delegation of this body had gone on indefinite
strike in July 1987, after they felt dissatisfied with the
working etc., of the H gh Power Committee which had been set
up in the wake of the unsatisfactory recomrendations of the
IVth Pay Comm ssion. A package of benefits was  then
announced by the Health M nistry which included sonme interim
reliefs. As these benefits were not inplenented, further
agitation was |aunched, which ended in a Menmorandum of
settlenent of 21.8.1989. One of the terns of the settlenent
was setting up of a high power comm ttee, which was notified
in February, 1990. Constitution of this Commttee was
changed in My, 1990. Shri R K Tikoo, Secretary (Co-
ordination) in the Cabinet Secretariat, was nmde the
Chairman and the terms of the reference were approved by the
Cabinet. The Committee deliberated on the terms and
submitted its report on 31st Cctober, 1990. The present wit
petition was filed on 3rd April, 1991 as the recomendati ons
had not been fully inpl enented.

3. The grievance of the petitioner is that, not to speak
of not inplenmenting all the recommendations of the Tikoo
Conmittee, some of the ternms incorporated in the Menorandum
of Settlenent are yet to be fully inplenented. Sone
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grievance has also been nmde about non-inplenentation of
what has been described as 1987 Package Deal

Grievances relating to 1987 Package Dea

4. The grievances on this aspect are three fold : (1) non-
i ncl usi on of Non- Practi ci ng Al | owance ( NPA) whil e
determ ning entitlement for residential acconmpdation; (2)
non-creation of required nunber of posts of Chief Medica
Oficer, pay scale for which was agreed to be Rs.3,700-
5,000/- ; and (3) non-giving of scale of Rs.4,500-5,700/- to
the Associate Professors on conpletion of the required
peri od of service.

5. The case of the Union of India regarding the first
grievance is that the NPAis not taken into account for
determining the eligibility of accomodation in vi ew of
Gover nment  of India’ s  order under the Allotment of
CGovernment Resi dences (CGeneral-Pool in Delhi) Rules, 1963
The further case is that even special pay is not taken into
account for this purpose. The petitoner’s stand, however, is
that as the NPA is treated as part of basic pay for purposes
of conputation  of dearness allowance, termnal benefits,
house buil di ng advance, travelling concession benefits etc.,
there is no justifiable reason to exclude this allowance for
the purpose of entitlenment to residential accommpdation. It
is urged that nerely ~because the special pay is not taken
into account for thi's purpose, does not provide a cogent
reason for excluding non-practicing allowance i nasnuch as
special pay is not ‘'treated as part of basic pay for the
af oresai d purposes as wel .

6. According to us, the present is basically a question of
policy and the claim in this regard is not founded on any
right as such. In so far as the policy is concerned, there
may be sone justification for excluding the non-practicing
al l owance for the purpose at hand because this allowance is
seemngly not paid to all the Service Doctors. So, if this
al l owance is included for the purpose at hand, the sane may
be di sadvantageous even to sone Service Doctors. W do not
say nore than this, as this nmatter is presently / under
exam nation of the Vth Pay Comm ssion

7. In so far as the creation of required nunber of posts
of Chief Medical Oficers in the scale Rs.3,700-5,000/- is
concerned, it may be pointed out that in the settlenent

which was arrived at in 1989, it was agreed upon that the
pronotion as Chief Medical Oficer shall be "subject to
availability of wvacancies". In the additional” affidavit

filed on behalf of Mnistry of Health and Fanily Wl fare in
Septenber, 1995 by one MM Perumal, Dy. Secretary of the
Mnistry, it has been stated that the upgradation was of 500
posts on ’'functional basis’ by identifying posts in various
participating Units/Institutions of Central Health Service
with a viewto cover all the eligible officers:who have
requisite eligibility service and had been recomended by
the DPC.

8. In so far as the non-giving of scale of Rs.4,500-
5,700/ - nmeant for teaching sub-cadre, the avernent in-the
aforesaid affidavit is that the package envi saged that al
the pronotions would be wth prospective effect and so the
petitioner’'s contention that placenent in the aforesaid
scal e should have been wth effect from1.8.1987 is not
correct.

9. The aforesaid avernents, the authenticity of which has
not been disputed, do establish due fulfillment of the
package benefits.

1989 Settl enent
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10. The only point relating to nonfulfillment of the
settlenent is that the benefits had not been nade avail abl e
from1.10.1987. In the aforesaid affidavit the statenent is
that various al l owances |ike non-practicing allowance,
annual al |l owance (contingency all owance) for academc
research and other professional pursuit and conveyance
al | owance have been granted with effect from 1.10.1987. As
to the benefits accruing fromthe Ofice Menorandum dated
14.11.1991 (infra), which has incorporated the Government’s
decisions qua the Tikoo Comittee recomendations, the
avernent made is that they are to be froma prospective
date. There is nerit in this contention

Ti koo Conmittee reconmendations :

11. A perusal of the “report of the Tikoo Comm ttee shows
that the reconmendati ons are 32 in nunber. As the
recomendati ons had huge financial inplications and needed
sorting out some service nmatters also, in-depth study was
required and afterthis was done the Governnent consi dered
the recomendations and its  decisions qua then cane to be
i ncorporated in the Ofice Menorandum dated Novenber 14,
1991. In so far as the recomendations of the Tikoo
Conmi ttee which have not been accepted, the first contention
of Shri  Goswam on~ behalf of the Union of India is that
there is anple justification for nonacceptance. He then
urges that instead of this Court examining the question of
justification or otherwise of the same, the matter nay be
left to be decided by the Vth Pay Commi ssion which was set
up recently and is  in seizing of nmany of the matters. To
satisfy our mind that this Pay Conmm ssion is exam ning nany
matters relating to the inprovenent in the service prospects
of the doctors working under the Central Health Service,
Shri Goswami placed on record a comunication of \ the Dy.
Secretary of the Conmm ssion bearing No.DOF/ 14554/94/PC-B
dated 9th Septenber, 1994 seeking information of the
Mnistry of Health on a nunber of points, which information,
as per this comunication, is needed for a detailed analysis
of the demand of the doctors who have submitted a nunber of
menor anda before the Conmission. This conmmunication’ shows
that the information sought relates, inter alia, "to the
cadre size and structure, pay scale in each sub-cadre, time
bound pronotion schene, reasons in not treating non-
practicing allowance as part of basic pay for entitlenent a
CGovernment acconmodati on despite treating it as such for al
pur poses and possibility of formation of a unified cadre for
all sub-cadres of doctors.

12. Shri Sachar contended in the Court as well as in his
written-submssion filed on 28.11.1995, that the matters may
not be left to be decided by the Pay Comm ssion because,
according to him the rights which have accrued to the
menbers  of the petitioner-Association, following the
reconmendati on of the Tikkoo Committee, are vested rights
and if the same are not made available, the sane would
violate Articles 14, 16 and 21 of the Constitution
redressal of which is not within the realmand jurisdiction
of the Pay Commission. It has, therefore, been inplored,
that we ourselves should decide the nmerits of the left out
matters, otherwise the entire exercise undertaken so far as
by the petitioner would be rendered futile. The further
submi ssion is that as what the Pay Conmm ssi on woul d deci de
woul d be in a nature of recommendati on, which the CGovernnent
may accept or nay not, whereas what this Court woul d decide
woul d be binding on it.

13. W have duly applied our mind to the rival contentions
and, according to us, as it would be within the jurisdiction
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of the Pay Conmission not only to exam ne the pay structure,
but also the question of cadre review, on which nuch stress
has been given by Shri Sachar. So, the subnission that the
Pay Commi ssion cannot give the relief being clained in this
petition is not sustainable. O course, what view the Pay
Conmi ssion would take in the matter is for the Conm ssion to
decide, and all that can be said in this regard is that the
Conmi ssion, while nmaki ng its recomendat i ons, woul d
definitely bear in mind the historical background, in
particul ar the recommendati ons of the Ti koo Committee.
14. As to the contention that the menbers of the
petitioner-Association have come to be clothed with a vested
right, we would say this is not so inasmuch as what the
Tikoo Committee has said is also in the nature of
recomendati on and unless accepted cannot be said to be
bi nding on the Union of India. No vested right has thus been
created by the force of the recomendations of the
Conmittee. It is, ~of course, correct that what Pay
Conmi ssion would say would be recommendatory in nature, as
di stingui'shed from the decision of this Court; but, as is
known, recomendations of a high powered conmittee |ike Pay
Conmi ssion are not rejected without cogent reasons. W have
no doubt that in the background of the present litigation
the Central CGovernment, while taking decision on the
recomendati ons to /'be made by the Pay Comm ssion, would bear
inmnd its commtnment to Service Doctors given at various
points of time. Another reason whichhas weighed with us in
accepting the contention of Shri ~Goswami is that the
benefits to a particular service my not be viewed in
isolation; the sane have to be dove-tailed and matched with
benefits to be given to nmenbers of other services.
15. For the aforesaid reasons, it would be appropriate to
await the recomendati ons of the Vth Pay Comi ssion on those
matters qua which the Governnent of India did not accept the
recomendati ons of the Ti koo Conmttee.
16. The result is that in so far as the 1987 Package and
1989 Settlenent are concerned, no further direction or order
of this Court is required.  As to t he unaccept ed
reconmendati ons of the Ti koo Conmittee, the recommendations
of the Vth Pay Commi ssion nay be awaited.
17. The wit petition is disposed of accordingly with no
order as to costs.
Wit Petition (C No.1092 of 1990

In view of the above, nothing further is requiredto be
stated in this Wit Petition. It also stands disposed of
accordi ngly.




