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ACT:

HEADNOTE

JUDGVENT:
The Judgrment of the Court was delivered by
MOHAN, J.- Special |leave granted in both SLPS.

2. Both these matters can be dealt w th wunder  conmon-
judgrment. The short facts are as under
3. The respondent was appointed as Lecturer in the Faculty

of Medici ne, Medical College, Srinagar, under Order No. 197-
ME of 1981. He took up foreign assignnment wth Subya
CGeneral Hospital at Saudi Arabia. He was in Saudi Arabia
for a period of 2 years and 10 nonths. The said period was
treated as on deputation w thout pay and all owances.” It was
directed that he wll be entitled to count the said
deputation towards increnents and other service benefits.
It was nmade clear that this period of deputation on foreign
assi gnment could not be counted as against t eachi ng
experi ence.

4. By Government Order No. 134-HME dated 25-2-1986, he
was, promoted as Assistant Professor on ad hoc basis.
Thereafter his services as such cane to be regularised on
the basis of the recommendation of the Public Service
Conmi ssion as per Governnent Order No. 304-HVE dated 7-4-
1989. The respondent was confirned on the post of “Assistant
Prof essor with retrospective effect from 25-1-1987.

5. He filed Wit Petition No. 2452 of 1992 before the High
Court of Jammu & Kashmir at Srinagar inter alia seeking ' ad
hoc’ pronmotion to the post of Associate Professor wth
effect from 14-3-1989. It was urged in the wit petition
that promptions granted to various other persons were
arbitrary and he had been denied such a pronotion despite
having requisite experience. The further contention was
that it was wong on the part of the Governnment in not
counting period of foreign assignment as against his
t eachi ng experi ence.
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6. On 21-9-1992, the Hi gh Court issued notice on the wit
petition. | also passed an interim order directing the
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State Governnment and the appellant herein to grant ad hoc
pronmotion to the respondent to the post of Associate
Pr of essor. In March 1993 for non-inplenmenting this order
contenpt proceedings were initiated by the respondent. On
8-3-1993 the High Court issued notice on the contenpt
petition and called upon the appellant to inplenment the
order dated 21-9-1992. Wien the contenp proceedi ngs canme up
for hearing on 1-9-1993, the | earned Judge passed are order
directing issue of non-bailable warrants and framed "rule"
in the said contenpt petition. The Ilearned Judge also
directed the Government Advocate Addi ti onal Advocat e-
CGeneral, representing the appellant, should not appear on
behal f of the appellant in the said contenpt petition to
def end hi m and on the contrary should assist the court.

7. The appellant filed his counter in the cont enpt
proceedi ngs. Besides, a detailed counter was also filed in
the wit petitionin which it was stated that the claim of
the respondent for pronotion was m sconceived since such a
pronotion’ to the post of Associate Professor wunder the
rel evant rul'e was required to be nmade by the Public Service
Conmi ssion__ or by Departnmental Pronotion Conmmittee. It was
further wurged that he did not possess the requisite
qual i fications/experience eligible for pronotion. Mre than
above this, the post of Associate Professor was a selection
post. Mere gaining of experience was 'not sufficient to
entitle the respondent to claimpronotion.

8. On  13-9-1993, the appellant was personally present in

the court. The '|earned Judge declined to accept the
unqual i fi ed apol ogy tendered by the appellant till the order
dated 21-9-1992 was inplenented and the appellant purged
hi nsel f of contenpt. The - cont enpt pr oceedi ngs wer e

adjourned to 27-9-1993 and it was directed that t he
appellant be present in the court on the said date.
Aggrieved by this order, SLP No. 15573 of 1993 has come to
be preferred.

9. Agai nst the order dated 1-9-1993 referred to above, SLP
No. 15563 of 1993 has conme to be preferred.

10, It is urged on behalf of the appellants that in the
facts and circunstances of the case, the interimorder could
not have been passed because practically it amunts to
allowing the wit petition without hearing the -appellant.
Therefore, it is a wong order. Even assuming otherw se, it

is incapable of conpliance and the inplenentation wll be
agai nst the relevant rules. Under such rules, t he
respondent is not possessed of the requisite experience. It

is not the appellant who could accord pronotion since it has
to be done by the Public Service Conmssion or t he

Depart ment al Pronoti on Conmittee. Theref or e, the
i mpl enent ati on is i mpossi bl e. It was under t hese
circunstances, the appellant appeared and tendered his
apol ogy.

11. There is no justification for the court to direct the
counsel for the appellant, nanmely, Additional Advocate-
CGeneral not to appear for the appellant and that he should
assist the court. Thus it is prayed that the inpugned order
may be set aside.
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12. In opposition to this, the |learned counsel for the
respondent would urge the rightness or wongness of the
order cannot be urged in the contenpt Proceedings. Properly
speaking, the order to accord pronotion dated 1-9-1992
though interimin nature, ought to have been obeyed. Not
only hat was not obeyed but the court was necessitated to
i ssue non-bail abl e warrants because of the defiant attitude
adopted by the appellant. Such an attitude could hardly be
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commended. Therefore, the High Court was fully justified in
not accepting the apology unless the appellant purged
hi nsel f for contenpt. Equally the direction to t he
Addi ti onal Advocate-CGeneral not to appear on behalf of the
appellant is fully warranted. No interference is called
for.

13. Having regard to the above, we have got to bal ance the
dignity of the Court in requiring obedience to its orders as
against the perfornmance of an act contrary to rul es
conpelled by the court’s direction

14. The law of contenpt is based on sound public policy by
puni shing my conduct which shakes the public confidence in
the administration of justice. The order dated 21-9-1992
while directing notice also required the appellant to accord
promotion to the respondent as Associate Professor. It
requires to be noticed here that is the main prayer in the
wit petition itself. in'such circunstances, the correctness
of such an interimorder is open to serious doubt. For a
moment, it i's not-to be understood that the court has no
power to pass such an order but the question is whether
while granting such interimreliefs the discretion of the
court has been correctly exercised? |If the wit petition is
ultimately dism ssed; the respondent would have gained an
undue advantage of getting a pronotion undeservedly. But we
are not on the nerits of the interimorder

15. Right or wong, the order has been passed. Nor mal | 'y
speaking, it cannot be gainsaid that the order ought to have
been obeyed but it appears that there are insuperable
difficulties in inplementing the order. First is that the
post of Associate Professor, according to the respondent, is
a selection post. Secondly, the nere seniority, even if
that 1is assured in favour of the respondent, would not be
enough to gain such a pronotion. Thirdly, the 'specific
order of the Governnment was to exclude the period of
deput ati on on foreign assignnent- fromreckoning the duration
of the teaching experience of the respondent. Ther ef or e,
the respondent did not possess the requisite qualification

Fourthly, such necessary qualifications seemto be mandatory
under the rules. That being the position to accord such a
promotion, wll be violative of the rules. Fifthly, the
promotion could be granted only by the Public Service
Conmi ssion and not by the appellant.

16. From the above, it appears that the appellant was
expressing his genuine difficulties with regard to the
i mpl ementation of the order dated 21-9-1992. In such a

situation the insistence of the courts on inplenmentation may
not square with realities of the situation  and t he
practicability of inplementation of the court’s| direction

In our considered view, hooking a Party to cont enpt
proceedi ngs and enforcing obedience to such orders hardly
ends credence to judicial process and authority; nmore so, in
the peculiar
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facts and circunstances of the case. The court nust always
be zealous in preserving its authority and dignity but  at
the sane tine it will be inadvisable to require conpliance
of an order inpossible of conpliance a? the instance of the
person proceedi ng against for contenpt. Practically, what
the court by nmeans of the contenpt proceedi ngs seeks is an
execution which cannot neet wi th our approval.

17. Equally, there is no justification for directing the
Addi ti onal Advocate-CGeneral not to appear for the appellant
but only assist the court in view of what we have expressed
above.

18. At the sane tinme, we are constrained to observe that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

the conduct of the appellant necessitating issue of non-
bail able warrant is not in keeping with the responsibility
of the office he holds. Geater respect should have been
shown to court and if he was aggrieved by the order, he
should have taken pronpt steps to invoke the appellate

procedures. The appel |l ant could not ignore the order and
plead the difficulties of inplementation at the tinme
contenpt proceedings are initiated. It will be proper for

the appellant to tender an unconditional apol ogy before the
Hi gh Court for these | apses.

19. We would request the main wit petition be disposed of
on nmerits since the vital question as to the eligibility of
the respondent to be pronpted as Associate Professor has to
be decided first. Accordingly, the <civil appeals are
all owed as indicated above.  There shall be no order as to
costs.
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