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ACT:

Conpany-Forfeiture of shares-Necessity of due notice-
Application by shareholder to rectify register-Long ' delay
Acqui escence, waiver and |aches-Abandonment of right to
guestion validity of forfeiture-Application for
rectification of register-Limtation Limtation Act, 1908,
Arts. 48, 49, 120,181, applicability of Conpanies Act, 1913,
Ss. 38, 247.

HEADNOTE:
A private limted conmpany of which Gand S were the only
two nenbers owned 5,000 shares in a MIIl. ~The conpany did

not pay the calls and the 5,000 shares held by them were
forfeited on the 5th Septenber, 1941, and re-allotted to

ot her persons on the 16th Novenber. Noti ce of the
forfeiture was sent to the conpany on the 10th Septenber but
this was returned undelivered. 1In the neantine the conpany

was struck off the Register under s. 247 of the “Conpanies
Act with effect from9th Septenber. On the application of S
the conpany was restored to the Register and an O ficia

Recei ver was appointed on 16th February, 1945, to wnd it
up. On the 5th March, 1946, the O ficial Receiver took out
a summons calling upon all parties to show cause why the
share register of the MIls should not be rectified by
restoring the name of the conpany to the register in respect
of the 5,000 shares, as the forfeiture thereof was invalid.
The trial Judge held that the forfeiture was invalid for
want of sufficient notice, that the plea of estoppel

acqui escence and | aches raised by the MIls was untenabl e,
and that the application as governed by Art. 120 of the
Linmtation Act and was not time-barred, and ordered that, as
the advocates had agreed to such a course, 5,000 new shares
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may be issued to the conmpany. The High Court on a
found that the forfeiture was invalid, that the applic
was not tinme barred and that no acqui escence, waive
estoppel had been established, but held that the co
had, by the conduct of Gand S and the Ilong dela
reviving the conmpany, abandoned its right to chall enge
forfeiture and that there was also no | egal basis on
the order passed by the trial Judge could be supported.
further appeal

Held, (i) if the facts on record were insufficien
sustain a plea of waiver, acquiescence or estoppel as
by both the |lower Courts, a plea of abandonment of
which is an aggravated formof waiver, acquiescenc
| aches and akin to estoppel cannot be sustained on the
facts.

46

352

(ii) Whatever be the effect of nere waiver, acquiescenc
|l aches' on the part of a person on his claim to equ

renedy to enforce his- rights under an executory cont
nere waiver, acqui escence or | aches which does, not a
to an abandonnment of his right or to an estoppel ag
him cannot disentitle that person fromclaimng relie
equity in respect of his executed interests.

Prendergast v. Turton ([18411 62 E.R 807), C arke
Chapman v. Hart  ([1858] 6 H L.C. 632), ‘Jones V.
Vancouver Land and |Inprovenent Co. ([1910] A.C
expl ai ned. Garden @lly United Quartz M ning Conpan
Hugh Mclister ([1875] ‘1 App. Cas. 39) relied on.

(iii) There was no evidence in the case of any co
on the part of S or G subsequent to the date of forfe
and anterior to the MIIs changing its position to
detriment, upon which a plea of abandonment of the righ
chall enge the forfeiture coul d be based.

Smith, Stone and Kni ght v. Birm ngham Corporation ([
4 All E.R 116) distinguished.
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(iv) On a proper construction of the statenents made by

t he counsel, the formof the order to which the co
had agreed coul d not be chal |l enged by the MI1s.
(v) The application was not governed by Arts. 48

of the Limtation Act as a claimfor rectification of
register sinpliciter does not necessarily involve a
for the return of the share scrips and there was no p
in the ease for return of the scrips.

(vi) Article 181 applies only to applications under
Cvil Procedure Code, and even if the said article
applicable, tinme began to run under the article only
the date on which the conpany knew of the forfeiture of
shares; and as the conpany bad no know edge  unti
Septenber, 1941, when it becanme defunct, and the co
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cane to life again only on 16th February, 1945, <know edge

could not be inputed to the conpany before the latter

and the application was therefore not barred under Art.
(vii) If Art. 181 does not apply the only article

could apply was Art. 120 and even under that article

application was not barred.

Hansraj Gupta v. Oficial Liquidators, Dehra Dun, Miss

dat e
181.
t hat
t he

oori e

Electric Tramway Co. ([21933] 60 I.A 13), Hurdutrai Jagdish
Prasad v. Oficial Assignee of Calcutta ([1948] 52 C WN
343) approved. Asmatali Sharif v. Mijahar Ali Sardar

([1948] 52 C.WN. 64) and Sarvamangal Dasi v. Paritosh
Das (A l.R 1952 Cal. 689) doubted.

BOSE J. - Wi ver and abandonnent are in their primary
text wunilateral sets and except where statutory or
l[imtations intervene unilateral acts in themselves ¢

Kumar

con-
ot her
annot
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effect a change in Ilegal status. Consequently it is
fundanent al that
353

abandonnent and waiver cannot unilaterally bring about a
change in legal status in the absence of either a statutory
mandate or an act of acceptance, express or inmplied by
anot her person.

There is also a fundanental difference between executed
and executory interests in this connection. A nan who has a
vested interest and in whomthe legal title Iies does hot,
and cannot, lose that title by mere | aches, or mere standing
by or even by saying that he has abandoned his right, unless
there is sonething nore, nanely inducing another party by
his words or conduct to believe the truth of that statenent
and to act upon it to his detriment, that is to say, unless
there is an estoppel, pure-and sinmple. It is only in such a
case that the right can be lost by what is loosely called
abandonnent or ~waiver, but even then it is not the aban-
donnent or wai ver as such which deprives himof his title
but the estoppel which prevents himfromasserting that his
interest —in the shares has not been  legally extinguished,
that is to say, which prevents himfrom asserting that the
I egal forns which inlaw bring about the extinguishnent of
his interest and pass the title which resides in him to
anot her, were not dul y observed.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTI ON:- Civil Appeal No. 3 of 1951.
Appeal fromthe Judgnent and Order dated March 11, 1949, of
the High Court of Judicature at Madras  (Satyanarayana Rao
and Viswanatha Sastri JJ.) in Oiginal Side Appeal No. 3 of
1947, &rising out of the Judgnent and Order dated Novenber
15, 1946, of Cdark J. and nmade in the exercise of the
Odinary Oiginal CGvil Jurisdiction of the High Court in
Application No. 599 of 1946.

M C. Setalvad (Attorney -General for India) (A
Bal asubramani an, with him for the appellant.

N. Baja Gopala Iyengar for the respondent.

1952. Decenmber 9. The Judgrment of Mehr Chand - Mahaj an
Das and Ghul am Hasan JJ. was delivered by Das J. Vivian Bose
J. delivered a separate Judgnent.

DAS J.-This appeal arises out of an application nade by
the Oficial Receiver representing Sha Miulchand~ & Conpany
Ltd. (in |liquidation) wunder section 38 of the Indian
Conpanies Act for rectification of the register of the
Jawahar M1ls Ltd

Sha Mul chand & Conpany Ltd. (hereinafter referred toas "
the Conpany") was incorporated in

354
1937 as a private limted conpany. At all material tines it
consisted of two menbers,. T. V. T. Govindaraju Chettiar

and K. N. Sundara Ayyar. The Jawahar MIIs Lt d.
(hereinafter called " the MIIls") was al so incorporated in
1937 with an authorised capital of Rs. 10,00,000 divided
into one lac shares of Rs. 10 each. The Conpany was the
managi ng agent of the MIls fromits inception and applied
for and was allotted 5,000 ten-rupee shares Nos. 1.5048 to
20047 on which Rs. 5 per share had been paid. The Conpany
continued to act as the managi ng agent of the MIIs till the
30th June, 1939, on which date it resigned the managing
agency. Prior to the Conpany’s resignation the two nenbers
of the Conpany had entered into an agreenent with one M A
Pal ani appa Chettiar, a partner of the incom ng nanaging
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agency firm up on certain terns which need not be referred
to in greater detail.

Wthin two nonths after the change of mmnaging agents,
the MIls nade two calls, nanely, one on the 22nd August,
1939, for Rs. 2 per share payable on the 1st Cctober, 1939,
and the other on the 1st COctober, 1939, for Rs. 3 payable,
on the 1st Decenber, 1939. The Conpany did not pay either
of the calls. On the 23rd January, 1940, Govindaraju
Chettiar was adjudged insolvent on the application of
Sundara Ayyar. This insolvency of Govindaraju Chettiar was
eventual ly annulled in 1944. During this period Govindaraju
Chettiar, in law, ceased to be a director of the Conpany,
although it 1is alleged that he nevertheless continued to
take part in the managenent of the Conpany.

By a resolution of the Board of Directors of the MIls
passed on the 12th August, 1940, the new nmnaging agents
were enpowered to give notices to such persons as had not
paid the allotnment noney and the call nmoney within the date
fixed ‘and to intimate themthat in default their shares
would be’ ~forfeited. A notice was issued on the 16th
Sept enber,; 1940, and two copies thereof are said to have
been sent to Sundara Ayyar and Govi ndaraju Chetti ar
355

No paynment havi ng been nade, the 5,000 shares held by the
Conpany were forfeited by a resolution of the Board of
Directors of the MIls. The auditor of the MIIls having
poi nted out that the purported forfeiture was irregular and
illegal, this forfeiture was cancell ed.

By a resolution passed by circulation on the 26th
February, 1941, the Board of Directors of the MIls resol ved
that a notice be sent to the Conpany informngit that it
was in arrears with calls to the extent of Rs: 25,000, that
the anpunt nust be paid on or before the 31st March, 1941,
and that, in default, its shares wuld be forfeited. A
noti ce dated the 15th March, 1941, was accordi ngly addressed
to the Conpany and sent by registered post wth acknow
| edgment  due. It appears that the notice was /actually
posted on the 17th March, 1941, and was received by
Covindaraju Chettiar on the 20th March, 1941. The Conpany
did not pay the arrears of calls. On the 5th Septenber,
1941, the Board of Directors of the MIls resolved that "
the 5,000 shares Nos. 15048-20047 standing in the name of
the Conpany have been forfeited." On the 10th Septenber,
1941, the MIls wote a letter to the Conpany informng the
latter that the Directors of the MIIs bad at their neeting
hel d on the 5th Septenmber, 1941, forfeited the 5,000 shares.
There is no dispute that this letter which was sent by
regi stered post was returned undelivered. On the 1st
Cct ober, 1941, an entry was nade in the share | edger of  the
MIlls recording that the 5,000 shares of the Conpany had
been forfeited. On the 16th November, 1941, these 5,000
shares were reallotted to 14 different persons and ‘on the
17th Novenber, 1941, a letter was sent to the Conpany
intimating that the forfeited shares had been reallotted and
calling wupon the Conpany to send back to the MIls all the
docunents relating to the original allotnent of the 5,000
shares to the Conpany. |In the meantine on the 26th August,
1941, by an order nmade by the Registrar of Joint Stock
Conpanies the Company was struck off the register of
conpani es under section 247
356
of the Indian Conpanies Act. This order of "the Registrar
was published in the Oficial Gazette on the 9th Septenber
1941, i.e., four days after the shares were forfeited and
one day before the notice intimating the fact of forfeiture
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was sent in a registered cover which was, however, returned
undel i vered. Under section 247 (5) of the Indian Conpanies
Act the Company stood dissolved on and fromthe date of such
publ i cati on.

The MIIls having come to know of the dissolution of the
Conpany applied to the H gh Court (O P. No. 10 of 1942)
praying that the name of the Conpany be restored to the
regi ster of conpanies and that after such restoration was
duly advertised the Conpany be wound up by the Court. A
simlar application was made on the 11t h Decenber, 1941, by
the Income-tax authorities (O P. No. 11 of 1942). On the
23rd February, 1942, Sundara Ayyar filed an affidavit
contendi ng, anongst other things that the Directors of the
MI1lls had no power to forfeit the shares. On the 2nd April,
1942, however, O P. No. 10 of 1942 was conproni sed, and the
MIls received Rs. 11,000 from Sundara Ayyar in ful
satisfaction of their -claimagainst the Conpany. On the
25th June, 1942, O P. No. 11 of 1942 was also conprom sed
and Sundara Ayyar paid up the claim of the Incone-tax
aut horiti'es: The two petitions for restoration of the
Conpany were accordi ngly dropped.

On the 27th June, 1942, Sundara Ayyar filed a suit
against the MIIls and others including Pal aniappa Chettiar
claimng a declaration that the forfeiture by the MIls of
the 5,000 shares was illegal and inoperative and directing
the MIlls to pay to the plaintiff and the third defendant
representing the estate of CGovindaraju Chettiar the val ue of
the forfeited shares with dividend or interest thereon and
directing Pal aniappa Chettiar to pay the plaintiff and the
third defendant the sumof Rs: 25,000. This suit was dis-
mssed on the 17th Novenber, 1943, on the -ground that
Sundara Ayyar, who was only a nenber of ~the dissolved
Conpany, had no | ocus standi and could
357
have no relief personally. Sundara Ayyar filed an appea
therefrom which was dism ssed as against the MIIs but the
case was remanded to the trial Court for the trial of his
claimas against the fourth defendant, Pal ani appa Chetti ar

During the pendency of Sundara Ayyar’'s appeal he on the
12th August, 1944, filed OP. No. 199 of 1944 for the
restoration of the Conpany. On that applicationan order
was made on the 16th February, 1945, that the name of the
Conpany be restored to the register of conpanies, that the
Conpany be deened to have continued in existence as if “its
name had never been struck off, that such. restoration be
advertised and that the Conmpany be wound up by the Court and
the Oficial Receiver do forthwith take charge of the assets
and liabilities of the Conpany. It was further ordered that
the O ficial Receiver do recognise that as between the Mlls
and the Company, the MIIls should be regarded as havi ng been
duly paid only Rs. 11,000 out of the total debt  of Rs.
25,550 due’ to the MIls. By an order nade on the 21st
January, 1946, |eave was given to the Oficial Receiver to
take appropriate steps regarding the 5,000 shares purported
to have been forfeited by the MIIls. Accordingly on the 5th
March, 1946, the Oficial Receiver, in the name of the
Conpany, took out the present sumons calling upon al
parties concerned to show cause why the share register of
the MIls should not be rectified by restoring the nanme of
the Conpany to the said register in respect of 5 000 shares
nunberi ng 15048-20047 and why such other alternative or
consequential relief should not be granted to the applicant
as mght be just and necessary in the circunstances of the
case.

The MIIls contended, in opposition to that application,
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that the shares had been properly forfeited, that the
Conpany was, on the principles of estoppel, acquiescence and
| aches, precluded fromchallenging the forfeiture, that the
application was barred by Iimtation and that the shares
having already been allotted to other persons, who had not
been nade

358

parties to the application, order for rectification of the
regi ster in respect of those shares could be made.

The summons cane up for hearing before M. Justice O ark
The | earned Judge, by his judgnent dated the 15th Novenber,
1946, held that the notice dated the 15th March, 1941, which
was posted on the 17th March, 1941, and delivered on the
20th March 1941, and on which the resolution of forfeiture
passed on the 5th Septenber, 1941, was founded, was not in
conformity with the provisions of articles 29 and 30 of the
articles of association of the Conpany which required 14
cl ear days’ notice. The |earned judge further held that the
pl ea of ~estoppel, acquiescence and | aches was untenable,
that article 49 of the Limtation Act did not apply either
expressly- or by way of analogy to the present application
and that article 120, which prescribed a period of six years
from the date whenthe right to sue accrued, would, by
anal ogy, apply to  the present proceedings and that so
applied the present proceedings nust be held to be wthin

tinme. Havi ng disposed of the controversy on the above
points it renmained to consider the formof the order which
could properly be nade on the application. It is quite

clear that the specific shares having already been allotted
to 14 different persons and those persons not being then
before the Court, the Court could not then and there direct
rectification of the register by restoring the nane of the
Conpany to the share register of the MIls in respect of
those -identical shares. There was neverthel ess nothing to
prevent the Court even at that stage to give notice of the
application to the persons to whomthe shares had been
reallotted and/or those who were holding the shares at the
time and after thus adding themas parties thereto to nake
the appropriate order of rectification and, if thought fit,
to al so award danages to the Conpany. There were, however,
16, 000 shares of Rs. 10 each yet unissued. After discussing
the mtter with | earned advocates on both sides to which

di scussion a reference will be nmade hereafter the
359
| earned Judge, in the belief that the advocates for the

parties had agreed as to the formof the order, directed
that the MIls do rectify their register by inserting the
nane of the applicant Conpany as owner of 5,000 shares. out
of the unissued shares of Rs. 10 each and that on /such
insertion the Conpany do on or before the 15th January,
1947, pay to the MIIls Rs. 25,000, being the amount-of calls
in arrears.

Pursuant to further directions given by the |earned
Judge on the 7th January, 1947, the MIls on the 10th
January, 1947, received Rs. 25,000 and allotted 5,000
shares. Although the MIIs thus acted upon the order they,
neverthel ess, on the 6th February, 1947, filed an appea
agai nst the order. That appeal came up for hearing before a
Bench consi sting of Satyanarayana Rao and Vi swanatha Sastr
JJ. It was not disputed before the appeal Court that the
forfeiture was invalid, but the contentions urged were that
by reason of the irregularity the forfeiture was only
voi dabl e and not void and that as the forfeiture was only
voi dable it was open to the Conmpany to wai ve or abandon its
right to dispute the validity of the forfeiture and that in
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fact, by its conduct, it had done so, that the claim to
rectify the register was barred by limtation and that in
any event rectification was inpossible because the shares
wer e not available in specie, the same having been
reallotted to other persons. The |earned Judges by their
j udgmnent dated the 11th March 1949, held that t he-
forfeiture was invalid, that the application was not barred

by limtation for it was covered by article 120 of the
Limtation Act. The |earned Judges recognised that where a
period of limtation was prescribed for a suit or a

proceeding mere delay was no bar unless it was of such a
character as would lead to an inference of abandonment of
the right or unless it: was established that the person
agai nst whom the action or proceeding was instituted was

actually prejudiced by reason of such del ay. The | earned
Judges agreed with the

47

360

trial Court that no plea of acquiescence, waiver or estoppe
had been established in the present case. The | earned
Judges, nevert hel ess, thought that the guestion of
abandonnent of the right and prejudice to the appellant by
reason of the delay stood on a different footing. Then

after referring to certain conduct —on the part of
Govindaraju Chettiar and Sundara Ayyar the |earned Judges
concluded that by reason of the long delay in reviving the
Conpany and in taking proceedi ngs under section 38 of the
Indian Companies '‘Act the MIIls had been induced to put
thenselves in a situation in which it became inpossible for
them to restore the Conpany to the registerin respect of
t hose 5,000 shares and that in view of this conduct, if the
applicants were Govindaraju Chettiar and Sundara Ayyar, it
woul d have been a case in which relief ~would have been
refused in the light of the principles which the | |earned
Judges deduced fromthe judicial decisions referred to by
them Then referring to the decision in Snmith, Stone &
Kni ght v. Birm ngham Corporation (1) and certain text 'books
the | earned Judges took the viewthat it was too late in the
day to adhere to the strict formalismlaid down i'n Salonon’s
case (2) and that as the tendency of nodern decisions was to
lift the wveil of corporate personality and disregard the
corporate form the conduct of its only two nenbers  had
disentitled the conmpany from claimng the relief of
rectification. The | earned Judges further held that there
was no |egal basis on which the formof the order could be
support ed. On reading the judgrment of the trial Judge and
after hearing the senior advocate appearing for “the MIlls
the |learned Judges felt unable to agree that  the |[|earned
advocate had agreed to the substitution of, the 6,000 out of
the wunissued shares for the 5,000 forfeited shares. The
resilt was that the appeal was allowed and the order of the
trial Judge was set aside. The Conmpany by its Oficia

Receiver has now come up before this Court wth '|eave
granted by the Hi gh Court

(1) (1939) 4 All E. R 116.

(2) [1897] A C 22.

361
under sections 109 and 110 of the Code of Civil Procedure.
The appeal Court, it will be observed, reversed the

decision of the trial Judge and deci ded the appeal against
the Conmpany on two grounds only, nanely, (1) that the
Conpany had by the conduct of its two nenbers abandoned its
right to challenge the forfeiture, and (2) that the form of
the order could not be supported as one validly made under
section 38 of the |Indian Conpanies Act. The | earned
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AttorneyGeneral, appearing in support of this appeal, has
assailed the soundness of both these grounds. The |earned
Attorney- General contends, not without considerable force,
that having, in agreenent with the trial Coury, held that no
pl ea of acqui escence, waiver or estoppel had been
established in this case, the appeal Court should not have
allowed the MIls to raise the question of abandonnment of
right by the Conmpany, inasnmuch as no such plea of abandon-
ment had been raised either inthe MIIls affidavit in
opposition to the Conpany’s application or in the MIlls
grounds of appeal before the H gh Court. Apart from this,
the appeal Court permtted the MIIs to make out a plea of
abandonnent of right by the Conpany ,as distinct from the
pl eas of waiver, acquiescence and estoppel and sought to
derive support for this newplea fromthe well known cases
of Prendergast v. Turton(1l), Cark & Chaprman v. Hart(2) and
Jones v. North Vancouver Land and |nprovenent, Co.(3). A
perusal of the relevant facts set out in the several reports
and the respective judgnments in the above cases will clearly
i ndicate that apart fromthe fact that sone of them related
to collieries which were treated on a special footing, those
cases were really cases relating to waiver or acquiescence
or estoppel. Indeed in Carke' s case (2) while Lord Chel ns-
ford referred to the decision in Prendergast’s case(l) as a
case of abandonnent of right, Lord Wensleydale read it as an

i nstance of acqui escence and estoppel.  Unilateral act or
conduct of a person,

(1) 62 E.R 807. (3) [1910] A.C 317.

(2) 6 HL.C 632; 10 ER 1443.

362

that is to sky act or conduct of one person which 1is not
relied wupon by another person to his detrinment, is " nothing
nore than nere wai ver, acqui escence or |aches, while act or
conduct of a person ampunting to an abandonnent of his right
and induci ng another person to change his position to his
detriment certainly raises the bar of estoppel. Ther ef or e,
it is not intelligible how, having held that no /plea of
wai ver, acqui escence or estoppel had been established in
this case, the appeal Court coul d, neverthel ess, proceed to
give relief to the MIIs on the plea of abandonment by the

Conpany of its rights. |If the facts on record  were not
sufficient to sustain the plea of waiver, —acquiescence or
estoppel, as hold by both the Courts, we are unable to see

how a plea of abandonment of right which is an, aggravated,
form of waiver, acquiescence or |aches and akin to estoppe
could be sustained on the self-sane facts. Furt her,
what ever be the effect of nere waiver, acquiescence or
|aches on the part of a person on his claim to equitable
renmedy to enforce his rights under an executory contract, it
is quite clear, on the authorities, that nere waiver,
acqui escence or |aches which does not ampunt to an‘ abandon-
ment of his right or to an estoppel -against him cannot
disentitle that person fromclaimng relief in equity in
respect of his executed and not nerely executory interest.
See per Lord Chelnsford in Clarke's case (1) at page 657.
Indeed, it has been held in The Garden Gully United Quartz
M ni ng Company v. Hugh MLister(2) that nere | aches does not
disentitle the hol der of shares to equitable relief against
an invalid declaration of forfeiture. Sir BarnesPeacook in
delivering the judgment of the Privy Council observed at
pages 56-67 as follows: -

There is no evidence sufficient to induce their Lordships
to hold that the conduct of the plaintiff did amount to an
abandonnent of his shares, or of his interest therein, or
estop him from averring that he continued to be the
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proprietor of them There certainly is no evidence to
justify such a concl usion

(1) 6 HL.C 632: 10 E.R 1443.

(2) L. R1 App. Cas. 39.

363

with regard to his conduct subsequent to the advertisenent
of the 30th of May, 1869. |In this case, as 'In that of
Prendergast v. Turton(l), the plaintiff’s interest was
execut ed. In other words, he had a legal interest in his
shares and did not require a declaration of trust or the
assistance of a Court of Equity to create in himan interest
in them Mere |aches would not, therefore, disentitle him
to equitable relief:, Carke and Chapnman v. Hart(2). It was
upon the ground of abandonnent, and not upon that of rmare
| aches, that Prendergast v. Turton(1l) was decided."

Two things are thus clear, nanely, (1) that abandonnent
of right is much nmore than mere waiver, acquiescence or
| aches ~and is sonething akin to estoppel if not estoppe
itself, and (2) that nere waiver, acqui escence or |aches
whi ch is 'short of abandonnent of right or estoppel does not
disentitle the hol der of shares who has a vested interest in
the shares fromchallenging the validity of the purported
forfeiture of those shares. In view of the decision of the
Courts bel ow that no case of waiver, acquiescence, |aches or
est oppel has been established in this case it is inpossible
to hold that the principles deducible from the judicia
decisions relied upon by the appeal Court have disentitled
the Conpany to relief in this case. The matter does not
rest even here. Assum ng., but not conceding, that the
principle of piercing the veil ~of corporate personality
referred to in Smth, Stone & Knight v. The  Birm ngham
Corporation (3) can at all be applied to the facts " of the
present case so as to enable the Court to inmpute the acts or
conduct of Govindaraju Chettiar and Sundara Ayyar 'to the
Conpany, we have yet to inquire whether those acts or
conduct do establish such abandonnment of rights as would,
according to the decisions, disentitle the plaintiff from
guestioning the validity of the purported declaration of
forfeiture. There can be 'no question that the abandonnent,
if any, nmust be inferred fromacts or conduct of the Conpany
as such’ or, on the above principles, of its two nenbers
subsequent to

(1) 62 E.R 807. (3) (1939) 4 AIl E R 116

(2) 6 HL.C 632: 10 E R 1443.
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the date of the forfeiture, for it is the right to challenge
the forfeiture that is said to have been abandoned. "In

order to give rise to an estoppel against the Conpany, . such
acts or conduct anounting to abandonnent nust be anterior to

the MIls" changing its-position to its detrinent. The
resolution for forfeiture was passed on the 6th Septenber
1941. The five thousand forfeited shares were allotted to

14 persons on-the 16th Novenmber, 1941, and it is  such
,allotment that made it inpossible for the MII& to  give
them back to the Conpany. |In order, therefore, to sustain a
pl ea of abandonment of right or estoppel, it nust be shown
that the Conpany or either of its two nmenbers had done sone
act and/or had been guilty of sone conduct between the 6th
Septenmber, 1941, and the 16th Novenber, 1941. No such act
or conduct during such period has been or can be pointed
out . On being pressed advocate for the MIls refers us to
the conduct of Sundara Ayyar in opposing O P. No. 10’ of 1942
filed by the MIls and O P. No. 11 of 1942 by the Incone-tax
authorities for restoring the Conpany to the register of
conpanies and it is submitted that such conduct indicates
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that Sundara Ayyar had accepted the validity of the
forfeiture. This was long after the MIls had reallotted
the forfeited shares. Further, a perusal of paragraph 9 of
the affidavit in opposition filed by Sundara Ayyar in OP
No. 10 of 1942 will clearly show that he not only did not
accept the forfeiture as valid but actually repudiated such
forfeiture as wholly beyond the conpetence of the Board of
Directors of the Mlls. The reason for opposing the
restoration of the Conpany nmay well have been -that Sundara
Ayyar desired, at all cost, to avoid his eventual persona
liability as a sharehol der and director of the Conpany. In
any case, Sundara Ayyar did make it clear that he chal |l enged
the wvalidity of the purported forfeiture of shares by the
MIlls and in this respect this case falls clearly within the
decision in Carke s case (1) relied upon by the appea
Court. The only other conduct of Sundara Ayyar relied on by
| ear ned advocate for the MIls in

(1) 6 HL.C 632; 10 ER 1443.
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support  of the appeal Court’s decision on this point is that
Sundara Ayyar- proceeded with his suit against Palaniappa
Chettiar even after his suit as well as his appeal had been
di smssed as against the Mlls. In that suit Sundara.
Ayyar sued the MIls as well as Govindaraju Chettiar and the
Oficial Receiver of Salemrepresenting the latter’'s estate
and Pal ani appa Chettiar. |In the plaint itself the wvalidity
of the forfeiture was chall enged. The cl ai magai nst Pal ani -
appa Chettiar was in the alternative and it was founded on
the agreement of ‘the 30th June, 1939. The suit was
di sm ssed as against the MIIs only on the technical ground
that Sundara Ayyar had no locus standi to maintain the suit.
The contention of the Conpany that the forfeiture was
invalid and the <claim for rectification of the share
register of the MIls by restoring the nanme of the | Conpany
cannot possibly have been affected by this deci si on.
Sundara Ayyar’s cl ai m agai nst Pal anirappa Chettiar was based
on the agreenment of 1939 and it was forrmulated as an
alternative personal claim |In view of the clear allegation
in the plaint that the forfeiture was invalid and not
bi nding on the Conpany, the continuation of ~the suit by
Sundara Ayyar to enforce his personal claim against
Pal ani appa Chettiar cannot be regarded as an abandonnent by
Sundara Ayyar of the right of the Conpany. It must not be
over | ooked that the Conpany stood di ssol ved on that date and
Sundara Ayyar had no authority to do anything on behalf of
the Conpany. In our opinion there is no evidence of
abandonnent of the Company’s right to challenge the validity
of the purported forfeiture.

The second point on which the appeal Court decided 'the
appeal against the Conpany was that the formof the /order
nmade by the trial Court could not be supported  as one
validly nade under section 38 of the Indian Conpanies Act.
It wll be recalled that having di sposed of all the ' points
of controversy against the MIls and in favour of the
Conpany the trial Judge had to consider the' form of the
order Which could properly be nmade in favour of the
366
Conpany. In the sunmons the Company had asked for
rectification of the register by restoring the name of the
Conpany to the register in respect of 5,000 shares nunbering
15048 to 20047. It was agreed by | earned advocates on both
sides before the trial Court that it would, in t he
ci rcunst ances, be i mpossible to mmke an or der for
rectification wth respect to those specific shares which
as already stated, had been reallotted to other persons who
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were not parties to the proceedings. The MIls had also
reduced its capital by having the face value of the 84,000
shares which had been issued reduced by repaying to the
shareholders Rs. 5 in respect of each of those shares.
There were, however, 16,000 uni ssued shares of Rs. 10 each
whi ch were not affected -by the reducti on. Wi | e,
therefore, it was clearly inpossible for the Court to direct
that the Conpany should be replaced on the register in
respect of its original shares, the Court could, under
section 38, give notice to the persons to whom the shares
had been reallotted or those clainmng under them and make
them parties to the proceedi ngs and then nmake an appropriate
order for’ rectification and, if necessary, also direct the
MIlls to pay damages under that section. This being the
situation | earned advocate for the MIIs had to decide upon
his course of action. Wat happened in Court wll appear
from the follow ng extract fromthe judgnment of the tria
Court: -

"It is agreed by both parties that the proper order wll
be for the applicant Conpany to be placed on the register in
respect of 5,000 of the unissued rupees 10 shares and |
order accordingly. In-this case as the parties consent to
the matter being disposed of, by allotting to the applicant
uni ssued shares, there can, it seens to nme, be no order for

paynment of the dividends. Counsel for  the respondent
Conpany | eaves the solution of this difficulty to
M. The suggestion of the applicant

Conpany is that it is prepared to forego any claim to the
accrued dividends if it is not required to pay interest on
the outstanding call noney. This seens to me to be a very
367

reasonabl e suggestion........... | direct accordingly that
on insertion of the nane of the applicant Conpany as. owner
of 6, 0000f the unissued shares the applicant Conpany ' shal
pay to the respondent conpany only Rs. 25,000 being the
amount of calls in arrears.”

The appeal Court, however, went behind this record of
the proceedings that took place before the trial Court and
heard the | earned seni or advocate as to what had happened in
Court and after hearing the senior advocate for the MIlls
found itself unable to agree with the contentionthat the
| ear ned advocate for the MIls had agreed to the
substitution of 5,000 unissued shares for the shar es
forfeited. No affidavit of the | earned senior advocate was
filed before the trial Court for the rectification of what

is ’'low alleged to have been wongly recorded by the tria
Judge, as suggested by the Privy Council in Mdhu Sudan
Chowdhri v. Musammat Chandrabati Chowdhrain (1) and other
cases referred to in Timmlapalli Virabhadra Rao V.

Sokal chand Chunilal & Ghers (2). While we do not consider
it necessary or desirable to |lay down any hard “and fast
rule, we certainly take the view that the course suggested
by the Privy Council should ordinarily be taken. It.
appears that at the tine when the application was made for
| eave to appeal to the Federal Court an affidavit sworn - by
G Vasantha Pai, the junior advocate for the MIlls, was
filed before the Court dealing with that application
Paragraph 5 of that affidavit runs as foll ows: -

"During the trial every question was argued on behal f of
the respondent company and no point was given up. This wll
be clear -fromthe fact that till we reached the penultimte
paragraph of the judgnment beginning 'It now remains to
consider, etc.’ all the issues are dealt with by the | earned
Judge. The agreenent was on the specific formof the order
on the basis of his Lordship’s judgnent and wi t hout
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prejudi ce to the respondent conmpany’s rights. Wat

(1) (1917) 21 C W N 897

(2) (1951) 1 M L. J. 244.

48
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was agreed to was "Proper order"™ on the basis of his
Lordshi p’s judgnment which by then had been dictated. The
respondent conpany no nore consented to the order that the
appel l ant consented to have his application dism ssed when
its counsel agreed that it was inpossible to nake an order
in terms of the Judge’s summons."

The appeal Court wunderstood the stand taken by the
| ear ned seni or advocate as follows: -

" He seens to have &greed only as an alternative that if
all his contentions were overruled and the |earned Judge
thought that notw thstanding the difficulty in the way of
granting the relief for rectification the applicant conpany
should ~be restored to the register, the only shar es
avai | abl e/ being the 16,000 shares of Rs. 10 each uni ssued,
the applicant conpany coul d be recogni sed as a sharehol der
in respect of 5,000 out of those shares................. "

It is quite clear fromthe judgnent of the trial Court,
paragraph 5 of the-junior advocate's affidavit and the
statenment of the | earned senior advocate as recorded by the
appeal Court that the agreement was solely and sinply as to
the specific formof the order, without prejudice to the
MIlIs" right to challenge the correctness of ‘the findings of
the trial Court on the material -issues. |In other words,
all that |[|earned advocate for the MIIls desired to guard
hi nsel f agai nst was that the agreenment shoul'd not preclude
the MIls frompreferring an appeal agai nst the decision of
the | earned Judge on the nerits. The reservation was as to
the right of appeal challenging the findings on the merits
and the agreenent was only as tothe form of the ‘order
This limted agreement certainly inplied that the Mlls
agreed to be bound by the order only if the MIIs failed in
their appeal on the nerits’ In short, the consent covered
only the formof the order and nothing else so that if the
M1ls succeeded in their appeal the order would go, although
advocate has agreed to its formbut that if the MIls failed
in their contention as to the correctness of the findings of
the learned trial Court on the
369
di fferent questions on nerits it would no | onger be open - to
them to challenge the order only on the ground of the form
of the order. In our judgrment the MIIs cannot attack the
formof the order to which their counsel consented.

Lear ned advocate for the MIls has raised the question of
[imtation. He referred us to articles 48 and 49 of  the
Limtation Act but did not strongly press his objection
founded on those articles. W agree with the trial  Court
and the Court of appeal that those two articles have no
application to this case. A claimfor the rectification of
the register sinmpliciter does not necessarily involve a
claim for the return of the share scrips and in this case
there was, in fact, no prayer for the return of shares or
the scrips and, therefore, these two articles can have no
application. Learned advocate, however, strongly relies on
article 181 of the Limtation Act. That article has, in a

long series of decisions of nobst, if not all, of the High
Courts, been held to govern only applications under the Code
of Civil Procedure. It may be that there may be divergence

of opinion even wthin the sane Hgh Court but t he
preponderati ng view undoubtedly is that the article applies
only to applications under the Code. The follow ng extract
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fromthe judgnent of the Judicial Commttee in Hansraj Gupta
v. Oficial Liquidators, Dehra Dun Missoorie El ectric
Tramway Conpany Limited (1) is apposite:-

" 1t is comon ground that the only article in that
schedul e which could apply to such an application is article
181 : but a series of authorities comencing with Ra
Manekbai v. Manekji Kavasji (2) have taken 'the view that
article 181 only relates to applications under the Code of
Cvil Procedure, in which case no period of limtation has
been prescribed for the application. But even if article
181 does apply to it, the period of limtation prescribed by
that article is three years fromthe tine when the right to
apply accrued, which time would be not earlier than the
(1) (1933) 60 I.A 13 at p. 20.

(2) (1883) 7 Bom 213.
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date of the wnding up order, March 26, 1926. The
application of the |liquidators was made on March 26, 1928,
well within the three years. The result is that fromeither
point of view the application by the |liquidators, if
ot herwi se- _properly nade under and within the provisions of
section 186 of the Indian Conpanies Act, is not one which
must be dismssed by reason of section 3 of the |Indian
Limtation Act. I't iseither an application nmade wthin
time, or it is an/application made for which no period of
[imtation is prescribed. The case nay be a casus omi ssus.
If it be so, then it is for others than their Lordships to
renedy the defect."

Learned advocate for the MIIs, however, points out that
the reason for holding that article 181 was confined to
applications wunder the Code was that the article should be
construed ejusdemgeneris and that, as-all the articles in
the third division of the schedule to the Limitation Act
related to applications under the Code, article 181, ' which
Was the residuary article, nust-be limted to applications
under the Code. That reasoning, it is pointed out, is no
| onger applicabl e because of the anendrment of the Linmitation
Act by the introduction of the present articles 158 and 178.
These articles are in the third division which governs
applications but they do not relate to applications under
the Code but to one wunder the Arbitration -Act and,

therefore, the old reasoning can no | onger hold good. It is
urged that it was precisely in view of this altered
ci rcunst ance that in Asmatali Sharif v. Mijahar Al

Sardar(1l) a Special Bench of the Calcutta H gh Court
expressed the opinion that an application for pre-enption by
a non-notified co-sharer should be governed by article 181
of the Limtation Act. A perusal of that case, however,
wi Il show that the Special Bench did not finally decide that
guestion in that case. |In Hurdutrai Jagadish Prasad v.
Oficial Assignee of Calcutta(2) a Division Bench- of the
Cal cutta Hi gh Court consisting of Chief Justice Harriies and
M. Justice Mikherjea who had delivered

(1) (1948) 52 C.WN. 64.

(2) (1948) 52 C.WN. 343.
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the judgnent of the Special Bench clearly expressed the view
that article 181 of, the Limtation Act applied only to
applications under the Cvil Procedure Code and did not
apply to an application under section 56 of the Presidency
Towns Insolvency Act Mikherjea J. who also delivered the
judgrment of the Division Bench explained the observations
nmade by himin the Special Bench case by pointing out that
the entire procedure for an application under section 26 (F)
of the Bengal Tenancy Act was regulated by the GCivi
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Procedure Code and, therefore, an application for pre-
enption was, as it were, an application made under the G vi

Procedure Code. Subsequently in Sarvanangal a Dasi V.
Paritosh Kumar Das(1) G N Das J. who was al so a nmenber of
the Special Bench in the first’ nentioned case expressed the
opinion, while sitting singly, that article 181 was not

confined to applications under the Code. H's Lordship’'s
attention does not appear to have been drawn to the case of
Hurdutrai Tagadi sh Prasad(2). It does not appear to us

quite convincing, w thout further argunment, that the nere
amendment of articles 158 and 178 can ipso facto alter the
meaning which, as a result of along series of judicia

decisions of the different High Courts in India, cane to be
attached to the |anguage used in article 181. This |ong
catena of decisions may well be said to have, as it were,
added the words " under the Code " in the first colum of
that article. |If those words had actually been used in that
colum ~then a subsequent anmendnent of articles 158 and 178
certainly, would not have affected the neaning of that
article. " If, however, as a result of judicial construction

those words have cone to be read into the first colum as if
those words actually -occurred therein. we are not of
opi ni on, as at present advised, that the subsequent
amendnent of articles 158 and 178 nust necessarily and
automatically have /'the effect of altering the long acquired
neaning of article 181 on the sole and sinple ground that
after the anendnent the reason on which the old construction
was founded is no longer available.” W need

(1) A I.R 1952 Cal. 689.

(2) (1948) 52 C. WN. 343.
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not, however, on this occasion, pursuethe matter  further

for we are of the,opinion that even'if article 181 does
apply to the present application it nmay still be said to be
within time. The period of limtation prescribed by that
article is three years fromthe time when the right to apply
accrues." It is true that a further notice after the shares
are forfeited, is not necessary to conplete the forfeiture
of the shares See Knight's case(1)], but it is difficult to
see how a person whose share is forfeited and whose name is
struck out fromthe register can apply for rectification of

the register until he cones to know of the forfeiture. The
sanme terminus a quo is also prescribed in Article 120 of the
Limtation Act. In ORMO MSP. (Firm wv. Nagappa

Chettiar(2) which was a suit to recover trust property  from
a person who had taken it, with notice of the trust, by a
transaction which was a breach of trust, the Privy Counci

approved and applied the principles of the earlier |Indian
decisions referred to therein to the case before them and
held that the time began to run under article 120 after the
plaintiff cane to know of the transacti on which gave himthe
right to sue. On the sane reasoning we are prepared to
extend that principle to the present application ‘under
article 181. |If article 181 applies then time began to run
after the Conpany cane to know of its right to sue. It is
not alleged that the Conpany had any know edge of the
forfeiture between the 5th Septenber, 1941, when t he
resolution of forfeiture was passed and the 9th Septenber,
1941, when the Conpany becane defunct. After the |ast
mentioned date and up to the 16th February, 1945, the
Conpany stood dissolved and no know edge or notice can be
imputed to the Conpany during this period. Therefore, the
Conpany nust be deenmed to have cone to know of its cause of
action after it came to life again and the present
application was certainly made well within three years after
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that event happened on the 16th February, 1945. [If article
181 does not apply then the only article that can

(1) (1867) L.R 2 Ch. App. 321.

(2) I.L.R [1941] Muad. 175.
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apply by analogy is article 120 and the application is also
within tinme. In either viewthis application cannot be

thrown out as barred by limtation
The result, therefore, is that this appeal nust succeed.
We set aside the judgment and decree of the High Court in

appeal -and restore the order of the trial Court. The
appel lant will be entitled to the costs of the appeal in the
Hi gh Court as well as in this Court.

BOSE J.-1 agree wth the conclusions of ny |[earned

brothers and also with their reasoning generally but lest it
be inferred that | am assenting to a far wi der proposition
than is actually the case, | deemit advisable to clarify ny
posi ti on about abandonnment and wai ver. Though the usage of
these words in cases of the present kind has the sanction of
hi gh authority, they are, in-my opinion, inapt and nislead-
ing in this class of case. In order to appreciate this it
wi Il be necessary to hark back to first principles.

In the first place, waiver and abandonment are in their
primary context unilateral acts. Wiiver is the intentiona
relinqui shnment of a right or privilege. Abandonnment is the
voluntary giving up of one’s rights and privileges or
interest in property with the intention of -never claimng
them again. But except where statutory or other linmtations
intervene, unilateral acts never in thenselves effect a
change in |l egal status because it is fundanental that a man
cannot by his wunilateral action affect” the rights and
interests of another except on the basis of  statutory or
other authority. Rights and obligations are nornally inter-
twi ned and a man cannot by abandonnent per se of his 'rights
and interests thereby rid hinself of his own obligations or
i npose themon another. Thus, there can be no abandonnent
of a tenancy except on statutory grounds (as, for /exanple,
in the Central Provinces Tenancy Act, 1920) unless 'there is
acceptance, express or inplied, by the other side. It nay,
for exanple in a case of tenancy, be to the landlord s
interest to keep the tenancy alive and so also in-the case
374
of shares of a conpany. It nmay be to the interests of the
conpany and the general body of shareholders to refrain from
forfeiture if, for exanple, the value of wunpaid calls
exceeds the market value of the shares. Such a position was
envisaged in Garden Gully United Quartz Mning Co. v. Hugh
McLi ster(1). So also wth waiver. A long catena of
illustrative cases will be found collected in B..B. Mtra's
Indian Limtation Act, Thirteenth Edition, pages 447 and
448.

Thi s f undanent al concept bri ngs about anot her
reper cussi on. Unl ess ot her circunstances intervene,  ‘there
is a locus paenitentiae in which a unilateral abandonnent or
wai ver can be recalled. It would be otherwise if the
unilateral act of abandonnent in itself, and w thout the
supervention of other matters, effected a change in |ega
st at us. In point of fact, it is otherwise when, as in the
statutory exanple | have quoted, the law intervenes and
determ nes the tenancy. It is, therefore, in ny opinion
fundanental that abandonnent and wai ver do not in thensel ves
unil aterally bring about a change in | egal st at us.
Sonet hing el se nust intervene, either a statutory nmandate or
an act of acceptance, express or inplied, by another person,
or, as Lord Chelmsford put it in Carke & Chapman v.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 17

Hart (1), acts which are equivalent to an agreenent or a
licence, or an estoppel in cases where an estoppel can be
rai sed.

Next, there is, in ny view, a fundamental difference
between an executory interest and an executed one. |In the
former, it is necessary to resort to equitable reliefs to
get enforced a right which is not at the date a vested
right: cases of specific performance and declaration of a
trust are exanples, so also a prayer for relief from
forfeiture. In cases of this kind, conduct which would
disentitle a person to equitable relief is relevant. No
hard and fast rule can or should be laid dowmn as to what
such conduct should consist of but anobng the varieties of
conduct which Courts have considered sufficient in this
cl ass of case is conduct which amounts to | aches
(1) (1875-76) 1 App. Cas. 39. at 57 (2) (1858) 10 E. R
1443 at 1452 and 1453.
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or where there has been a standing by or acqui escence or
wai ver - or ~abandonnent of a right, particularly when this
would prejudicially affect third parties. This sort of
distinction is brought out by Lord Chelmsford in Carke &
Chapman v. Hart(1).

The position is different when the interest is executed
and the man has a/'vested interest in the right, that is to
say, when he is the legal owner of the shares with the | ega
title to themresiding in him This legal title can only be
destroyed in certain specified ways. It is in nmy view
fundanental that the legal title to property, whether
noveabl e or inmoveable, cannot pass from one person to
another except in legally recognised ways, and nornmally by
the observance of certain recognised forns. Confi ni ng
nyself to the present case, one of the ways in which the
title to shares can pass is by forfeiture; but in that case
an exact procedure has to be followed. A second way iis by
transfer which inports agreement. There again there is a

regular form of procedure which nust be gone through. A
third is by estoppel, though, when the position is analysed,
it will be found that it is not the estoppel as such’ which
brings about the change. The expressions abandonnent,

wai ver and so forth, when used in a case |like the present,
are only synonyns for estoppel and despite hallowed usage to
the contrary, | prefer to call a spade a spade and put the
matter in its proper legal pigeon hole and call it~ by -its
proper |egal nane. These other terns are, in ny - view, |oose
and inaccurate and tend to confuse, when applied to cases of
the present nature. A man who has a vested interest and in
whom the legal title |lies does not, and cannot, |ose . that
title by nmere | aches, or nere standing by or even by ~-saying
that he has abandoned his right, unless there is sonething
nore, nanely inducing another party by his words or- conduct
to believe the truth of that statenent and to act upon it to
his detriment, that is to say, unless there is an estoppel

pure and sinple. It is only in such a case that the right
can

(1) 10 EER 1443 at 1452 and 1453.
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be | ost by what is |oosely called abandonment or waiver, but
even then it is not the abandonment or waiver as such which
deprives himof his title but the estoppel which prevents
him fromasserting that his interest in the shares has not
been legally extinguished, that is to say, which prevents
him fromasserting that the legal fornms which in law bring
about the extinguishment of his interest and pass the title
which resides in himto another, were not duly observed.
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Fazl Ai J. and | endeavoured to explain this in Dhiyan
Singh v. Jugal Kishore (1). Wat happens is this. The
person estopped is not allowed to deny the existence of
facts, namely the actings of the parties and so forth which
would in |aw bring about the change in |legal status, nanely
the extinguishment of his own title and the transfer of it
to another, for estoppel is no nore than a rule of evidence
whi ch prevents a man from chal |l engi ng the exi stence or non-
exi stence of a fact. Once the facts are ascertained, or by
a fiction of law are deemed to exist, then it is those facts
whi ch bring about the alteration in legal status; it is not
the estoppel as such nor is it the abandonnent or waiver per
se. | prefer therefore to adhere to what | conceive is the
proper |egal nonenclature. " As | understand it, estoppel was
the basis of the decision in Carke & Chapman v. Hart (2).
See Lord Wensl eydal s judgnent at page 1458 and the Lord
Chancel lor’s at page 1453 ; so also. in Garden Gully United
Quartz M ning Company v. Hugh MLister (3).

That .\ there-is no sufficient ground for estoppel in this
case is  shown by the facts set out in the judgnent of ny
| earned brothers. | agree that the appeal mnust succeed.

Appeal al | owed.
Agent for the appellant: S.  Subramani am
Agent for the respondent: M S. E. A yangar
(1) [1952] S.C.R 478 at 485. (3) 1 App. Cas. 39 at 56 and
57,
(2) 10 E.R 1443.
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