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PETI TI ONER
RAJEEV METAL WORKS & ORS

Vs.

RESPONDENT:
THE M NERAL & METAL TRADI NG CORPN. OF INDI A LTD

DATE OF JUDGVENTO1/12/1995

BENCH
RAMASWAMY, K
BENCH
RAMASWAMY, K
KIRPAL B.N. (J)

Cl TATI ON
1996 AI'R 1083 JT 1995 (9) 250
1995 SCALE (7) 342

ACT:

HEADNOTE

JUDGVENT:
ORDER

The appellant set up an industry at Unnao in Utar
Pradesh. He put up an application to the District Industry
Centre, Unnao on 13.6.1986 for the supply of about 300 MT.
of GP. Steel Sheets. The ~CGovernnent of India had
constituted the respondent ' as statutory authority to
canal i se the procurenent of the canalised itens for inports
and for onward delivery to the consuner industries. The
General Manager of the District Industry Centre recomended
to the respondent of the appellants’ requirement of 300 MT.
In furtherance thereof, on 24.8.1987, the respondent had
witten a letter to the appellants that they could arrange
supply of 50 MT. and directed the appellants to open
letters of credit with them and to conply wth the
requirenents nentioned in the letter referred to therein
Rel evant terns are as under

" 3. Pl ease not that Margine |Insurance
is to be arranged by wus. For this
purpose suppliers wll send a cable

advice to us inmmediately after the
shi pment Suitable provision in this
regard has been made in our Purchaser
O der.

4. On recei pt of docunments fromthe
suppliers, our port offices will get in
touch with your banker. Pl ease note that
the consignnent (s) is/are to be cleared
by you through custons on receipt of
docunents from our port office/your

bankers to whom docunents will be
presented agai nst Letter of Credit
opened on us. In respect of LC

est abl i shed by you agai nst our authority
directly in favour of foreign supplier
you are advised to contract our Regiona
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Ofice immediately upon receipt of

docunents by your banker for arranging

paynment of our service charges and

i nsurance etc. and also for getting the

docunents endorsed in your favour

5. Please note that in the event of

any conplaint in regard to shortage

danmage and quality, you should report

the matter to us imediately with all

supporting docunments to enable us to

take up the matter wth the foreign

suppliers. Your claimw |l be settled on

us by foreign suppliers and to the

extent settlenents are received by us.

In case of conplaints or short receipts

and damage, necessary claim should be

| odged by you wth the i nsurance

conpany/ st eaner _-conpany whil e taking

delivery of _goods at the port. Any

vi sual “defect noticed on materials other

t han-_damage in handling shoul d be

reported i mredi ately upon receipt. Al

ot her conplaints should be reported

within 30 days fromthe date of receipt

of goods.

In the neanwhile, we request you to

ki ndly go through the Purchase Order and

confirmper return that the same is in

order."
After pooling the requirements ~of various ~industries, the
respondent had placed a consolidated indent with a foreign
seller for the supply of the total required quantity of the
canalised itenms, in this case GP.~ Sheets. The foreign
sell er appears to have expressed difficulty in supplying the
entire quantity due to exigencies nentioned in their reply.
In the neanwhile, the appellants admittedly had opened
letters of credit with the respondent for 50 MT, of GP
Sheets. The respondent in turn had opened letters of credit
with the foreign suppliers for bulk supply and the foreign
suppliers were unable to supply requi red quantity.
Consequently, the respondent had witten a letter to the
appel l ants to receive 20% of the indented requirement but
the appellants seemto have not conplied with it. The
respondent in the counter-affidavit filed in the Tribuna
stated thus:

"The supplier i.e. Ms. VOEST ASPINE

were not in a position to organise

shi pnent agai nst the subsequent LA as

there was delay in setting up of the

gal vani zi ng l'ine. Due to t hese

circunstances, the supplier wanted to

i nvoke the FORCE MAJEURE clause on the

pl ea that conditions prevailing at their

end warranted i nvocation of FORCE
MAJEURE and hence inability to fulfil
contract ual obl i gations gua t he

respondent .

The respondent keeping in nmind the
i nterest of conplainant and other end
users in the country persisted in their
efforts to secure shipnent and after
great efforts succeeded in obtaining
supply fromMs. MONTON METALS on behal f
of Ms. VCEST ALPINE. Ms. Mnton Metals
agreed to ship 20% of the quantity at
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the sane price

The Conpl ai nants and other end
users in the country were informed by
the respondent that in view of the FORCE
MAJEURE Conditions operating in the
produci ng countries/the respondent at
bast could have recovered 2% guarantee
noney from the supplier towards non-
performance of contractual obligations

by the supplier. It was in these
ci rcumnst ances t hat t he r espondent
advised all end users to make necessary

financial arrangenments and take delivery

of 20% of the order placed on their

respective behalfs.” They were further

advi sed to confirmtheir acceptance(s).

The conplainants did not reply to

the correspondences of the  respondent.

The ~goods ear mar ked for them were

allowed to be unloaded at the port as

the respondent’s Bonmbay Ofice  advised

that their L/C was operative. However,

t he document pert ai ni ng to their

consi gnnent were returned by the banker

who stated that the L/Cin respect of

the conpl ai nants was not valid.

The conpl ai nant vide their telegram

dated 5.12.1988 agreed to accept the

goods in question wthout ~prejudice to

their right to seek |legal” renedy by

going to Court. The respondent informed

themto take delivery of the goods in

guestion by 26.12.88. The conplainants

failed to respond and did  not take

delivery. The goods in question becane

liable for denurrage charges, it was in

these circunstances an alternative buyer

was asked to take delivery of the goods

in question after paying demurrage and

other charges. It was only in- these

ci rcunmst ances that the goods in question

were delivered to another end user

Annexed herewith and marks as Annexure

is copy of t he Tel egram dated

5.12.1988."
Since the respondent had not supplied the required quantity
demanded by the appellants, the appellants laid the
conplaints before the National Consuner Disputes Redressa
Conmi ssion [for short, "the Conm ssion"] under Section 21 of
the Consumer Protection Act, 1986, [for short, "the Act"].
The Conmi ssion in the inmpugned order dated Novenber 12, 1992
di sm ssed the complaint in the foll owi ng words:

" we are clearly of the opinion that

the transaction involved in this case

is only one of Sale of Goods for

conmer ci al purpose and not an agreenent

for renderi ng any service for

consi deration. In these circunstances,

the controversy raised in this case

cannot be regarded as a Consumer Dispute

whi ch can appropriately be br ought

before this Forum The Original Petition

is dismissed on this linmted ground. No

costs."
Calling it in question this appeal under s.23 of the Act has
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Shri G L. Sanghi, learned senior counsel for the

appel l ants has contended that the respondent had undertaken
to render service to the appellants for procuring the
required quantity of the GP. Sheets. The appellants had
pai d what was demanded fromthem and had al so conplied with
all the conditions nentioned in the letter. Having had the
goods supplied by the foreign sellers, instead of delivering
the goods to the appellants diverted themfor extraneous
consi deration to ot hers. Ther eby, the appellants had
suffered damages quantified to the tune of Rs.17,71,038/-
and sought recovery thereof fromthe respondent for its
failure to render services undertaken under the contract.
Various letters exchanged between the appellants and the
respondent would clearly show that the transaction is one of
service contract to be rendered by the respondent to the
appellants and due to deficiency in the service, the
appel l ants suffered the above danages. Consequentially, the
appel | ants as - consuner under Section 2(1)(d)(ii) of the Act

are entitled to redressal from the Commi ssion. The
Conmi ssion was~ not right ~in rejecting the claim of the
appel l ants on the ground that it is a conmer ci a

transaction. Shri M L. Verma, |earned senior counsel for the
respondent on the other ~ hand, contended that there is no
direct relationship of buyer and seller between the
appel l ants and the foreign suppliers. The appellants had
opened letters of credit with the respondent and had agreed
to take delivery ‘of the goods to be supplied by the
respondent after getting them fromthe foreign suppliers,
subject to the ternms. and conditions nmentioned therein. In
furtherance thereof, the respondent had opened letters of
credit directly with the foreign suppliers wthin the
exclusionary clause of Section 2(1)(d)(i) of the Act which
defines ‘consunmer’. Thereby, the -definition excludes such
transaction fromthe purview of the Act. The | earned counse

for the appellants elaborated the contention that the word
‘commercial’ used in the definition requires broader
construction in a normal tradi ng sense since it being in the
nature of the exception. Wen it is used in the context of
resale, the words transaction of commrercial nature mnmust be
construed to mean direct sale between the buyer and the
sel l er as consumer goods but not when the goods are intended
to be consuned for manufacturing purpose to produce a
distinctly identifiable different comrercial comuodity.
Therefore, s.2(1)(d)(i) 1is not attracted to the facts in
this case.

Havi ng gi ven our anxi ous and very careful consideration
to the respective contentions, the question energes whether
the appellant-firm is a consunmer. The word ‘consuner’ has
been defined under s.2(1)(d)(i) and (ii) thus:

"(d) ‘Consuner’ means any person who, -

(i) busy any goods for a consideration

which has been paid or promised or

partly paid and partly promsed, or

under any system of deferred paynent and

i ncl udes any wuser of such goods other

than the person who buys such goods for

consi deration paid or prom sed or partly

paid or partly prom sed, or under any

system of deferred paynent when such use

is made with the approval of such

person, but does not include a person

who obt ai ns such goods for resale or for

any comercial purpose; or

(ii) hires or avails of any services
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for a consideration which has been paid

or promised or partly paid and partly

prom sed, or under any system  of

deferred paynent and i ncl udes any

beneficiary of such services other than

the person who hires or avails of the

services for consi deration paid or

prom sed, or partly paid or partly

prom sed, or under any system  of

def erred paynent, when such services are

availed of with the approval of the

first mentioned person.”
Clause (i) provides that = one who buys any goods for a
consi derati on which has been paid or promi sed or partly paid
and partly prom sed, or-under any system of deferred paynent
and includes any user of such goods other than the person
who buys such goods for consideration paid or promsed or
partly paid or partly prom sed, or under any system of
deferred paynent when such use is made with the approval of
such person, but does not include a person who obtains such

goods for resale or for~ any comercial purpose, is a
consunmer. The adnmitted case is that this does not apply. The
guestion, therefore, i s~ whet her the service of the

respondent availed -of by the appellants is covered under
Section 2(1)(d)(ii)? \Whether the transaction is in the
nature of buying the goods for a consideration which has
been paid or prom sed? Wether the transaction in question
excl udes the person who obtains such goods for resale or for
any commercial purpose from the purview of the Act? It is
true as contended for the appellants that the definition
requires to be interpreted broadly so as to give effect to
the legislative intention envisaged unde the Act. But when
the legislature having defined the term ‘consumer’ in
broader terms, sought to exclude certain transactions from
the purview of the Act what could be the meaning that would
be assigned to the exclusionary clause, viz., "but does not
include a person who obtains such goods for resale or for
any comercial purpose". The intention appears to be that
when the goods are exchanged between a buyer and the seller
for commercial purpose or for resale, the object of the Act
appears to be to exclude such commercial transactions from
the purview of the Act. Instead, |egislature intended to
confine the redressal to the services contracted or
undertaken between the seller and the ‘consuner’~ defined
under the Act. It is seen that the appellants adnittedly
entered their letters of credit with the respondent. The
respondent is a statutory authority to act . as canalised
agency on behal f of the industries to procure required goods
on their behalf from the foreign seller and acts inthat
behalf in terms of the letter of «credit and conditions
enunerated thereunder. It is seen that the respondent did
not undertake any direct responsibility for supply or
l[iability for non-supply of the goods. On the other hand,

the appellants had solicited to have the goods supplied to
it through the respondent and opened letter of credit in
favour of the respondent. After collecting requirenents from
various industries in the country admttedly a consolidated
demand for supply of the required quantity of the GP

Sheets was indented with foreign sellers so as to procure
the required goods for wunaward supply to the appellant and
others. The goods supplied were required for commercia

purpose, i.e., for manufacture and resal e as finished goods
during the course of their commercial business. Under the
ci rcunmst ances, the appellants intended to purchase these
goods for conmercial purpose, nanmely, to manufacture the tin
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sheets for resale. It is true that the word ‘resale’ used in
the exclusionary clause of Section 2(1)(d)(i) was used in
connection with the purchase of goods defined in the Sale of
CGoods Act for commercial purpose. The ultimate object of the
supply of the goods, nanmely, G P. Sheets to the appellants
was manufacture of finished goods for resale. The goods were
i ntended to be used for commercial purpose. Thus considered,
we are of the opinion that the appellants are not consuners
by virtue of the exclusionary clause under Section
2(1)(d)(ii). Therefore, they would not cone wunder Section
2(1)(d)(ii) of the Act. Since the object of the supply and
purchase of the goods was conmercial purpose, it would
certainly cone wthin the exclusionary clause of Section
2(1)(d)(ii). Oherwise, if the construction sought to be put
up by M. Sanghi is given effect to, while foreign sellers
are not liable under the Act wthin the definition of
s.2(1)(d)(i) as they get excluded from the purview of the
Act, the canalising -agency would be fastened wth the
liability., Thereby, the definition of the word ‘consuner’
under Section 2(1)(d)(ii) so-not attracted.

Consequentially, clause (ii) of Section 2(1) (d) does
not apply. Considered from this perspective, we are of the
opi nion that the appellants are not consuner under Section
2(1)(d)(ii) of the Act. ~ Thereby the conplaint would be not
lie under Section 21 of the Act.

The appeal is accordingly dismssed but, in the
ci rcunst ances, w thout costs.




