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It istrite to record that in the normal course of events the

apex Court would not re-appreciate or effect a further scrutiny of

t he evi dence on record. W, however, hasten to add here that this
is not a rule steadfast or an inevitable practice flexibility in the
admi ni stration of justice stands out to be the hall-mark in our
justice delivery system The requirenent of the situation stands out
to be a basic tenet in the Indian jurisprudential system and the
approach being justice oriented theinterest of justice would
prompt this Court to rise to the occasion and thus there being a
rul e steadfast of not appreciating the evidence would not arise

m scarriage of justice or perversity would pronpt even the apex
Court to go into the matter since technicality ought not to outweigh
the course of justice.

The issue in the contextual facts falls for determ nation.is
whet her in fact there has been such a miscarriage warranting
intervention of this Court and as contended to alter the sentence of
302 read with Section 149 IPCto 304 Part |l read with Section 149
| PC the issue no doubt needs a detail scrutiny of evidence on
record but the nature of injuries, the nedical evidence and the eye-
Wi t nesses account do not however |end nmuch credence to such a
subm ssion in the matter under consideration

Let us however at this juncture briefly advert to the factua
backdrop. The facts reveal the prosecution case as bel ow
On 8.5.84 at about 11.30 p.m informant Minar Mhto
( PV8) went to Tariyani Chowk Police Station within the
district of Sitamarhi and lodged an FIR (Ext. 3) -stating
therein that on the sane day at about 3.00 p.m he along wth
his father Gajar Mahto, uncle Bitin Mahto, Ram Bilas Mahto (PW
4) and Ram Chandra Mahto (PW2) had gone to Turki Bazar
Appel l ants Jiva Lal Sah and Gagandeo Sah had al so gone to Turk
Bazar and in the market where ever the informant and his
men went they both kept watch on them after staying at sone
di stance. After marketing when the informant and his nen started
for their house, appellants Jiya Lal Sah and Gagandeo Sah
pr oceeded ahead of them Wen the informant and hi s nen
reached a village foothpath, goi ng towar ds Ladaura Mahi nwar a
near t he field of one Bhar at Si ngh in Nandna Sareh
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situated at village Kunhrar, all of a sudden all the appellants cane
froma maize crop field and started assaulting the father of the

i nformant who was goi ng ahead of the informant and his renaining
conpani ons. Appel | ant Gagandeo Sah and Mahadeo Sahn

ordered their conpanion to kill all even if their |lands were sold and
on this instigation appellant Rajendra Sahni started assaulting the
father of the informant with a lathi and appellant Naga Sahni with

a Dabiya (a sharp cutting weapon). Wen Bitin Mahto, uncle of

the informant, tried to rescue the father of the informant he was
assaul ted by appel |l ant Gagandeo Sahni with a Garasa and he, after
receiving injuries, fell down. Appellant Bachu Sahni thereupon
started assaulting the father and uncle of the informant with a
"Phat ha’ (bamboo stick) and appel | ant Shyam Nandan Sahn

started assaulting the uncle of the informant with a dagger
Appel | ant Raj an Sahni and Bi nod Sahni by putting lathis on both
sides of the neck of the father of the informant pressed their lathis
and renmai ni ng appellants started indiscrimnately assaulting the
father ;and uncl e of informant with lathis saying that when they had
identified themthey would finish them Informant, Ram Chandra
Maht o (PW2) and Ram Bil as Mahto (PW) out of fear were

wat chi ng the occurrence fromsome distance. It was a noonlit

night. Wen the informant raised hulla villagers nanely, Mtan
Maht o, Phul Shankar Mahto (none of them exam ned), Ram Ekba

Maht o (PWs) and Mohan Mahto (PWh) replied that they were

com ng and after hearing their replies the appellants fled away but
appel | ant Musafir Sahni was caught and he was assaulted by the

nob who had caught. him The informant found that his father and
uncl e had di ed.

The post-nortemreport-as is avail able on.record as regards
the injuries sustained by Jagdi sh Mahto and who eventual |y
succunbed to the same read as bel ow

(i) Lacerated wound 1 " X 1/3" scalp deep on |eft side of
occi pital region.

(ii) Lacerated wound 1 " X" X scalp deep on left side
of occipital region

(iii) Incised wound 1 " X " X .scalp deep on left side of

f or ehead.

(iv) Lacerated wound 1 " X 1/3" scalp deep onleft parieta
regi on.

(v) I nci sed wound 1" X 1" X scal p deep on | eft tenporal
regi on behind left ear

(vi) Lacerated wound 1 " X " X scalp deep on left tenpora

regi on behind left ear

(vii) Lacerated wound 2" X " X scal p deep-on |eft side of
occi pital region.

(viii) Bruise 3 " X" on back of left side of chest.

(ix) Bruise 4 1/2" X 1" on back of left side of chest.
(x) Bruise 4" X " on back of right side of chest.
(xi) Bruise 2" X " on back of right side of chest.

It is Dr. Bishwanath Bijoria, who happened tobe PW3
conduct ed the post-nortem exani nati on of Jagdi sh Mahto not only
found the above injuries on the dead body but al so categorically
recorded that injury Nos. (iii) and (v) were caused by a sharp
cutting weapon which may be 'Chhura’ or ’'grasa’ and renaining
injuries were caused by hard blunt substance which may be lathi or
"phtha’ and tinme el apsed since death was within 36 to 60 hours
approximately. He has stated that rigor nortis was absent and
death was caused by shock and henorrhage due to aforesaid
injuries.

As regards the Gajar Mahto, the post-nortemreport indicates
the following ante-norteminjuries :-

(1) I nci sed wound 2"X "X1/4" just bel ow chin.
(ii) Lacerated wound 1 "X1/3"X1/4" on the right side
of the chin.
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(iii) Lacerated wound 1"X1/4"X " on the right side of
mandi bl e area bel ow ri ght angl e of nouth.

(iv) I nci sed wound " X 1/5" X 1/5" on the right side of
mandi bl e region.

(v) Lacerated wound 1 " X " X scal p deep on md
parietal region.

(vi) Lacerated wound 1 " X " X scal p deep on

occi pital region.

(vii) Lacerated wound 1 " X " X " at cleft between

ring finger and mddle finger of right hand.

(viii) Bruise 3" X" on lower part of front of left side
of chest.

(ix) Bruise 4" X 1" on |ower part of chest and upper part
of abdonen.

(x) Bruise 1 " X 1" just right side of chest in front
regi on.

(xi) Bruise 3" X " on anterior surface of right thigh.

(xii) Bruise 2" X " on anterior surface of right thigh

(xiii)! Bruise 3 " X 1" on mandi ble side of |eft thigh.

(xiv) Bruise 1" X" in front of neck.

It is the self-same doctor who conducted the post-nortem

exam nation al so recorded that the aforesaid injuries, injury Nos.
(i) and (iv) were caused by a sharp cutting weapon which may be a
dabia and rest injuries were caused by hard bl unt substance which
may be |lathi and bhala and tinme el apsed since death was 36 to 46
hours approxinately. / Rigor nortis was absent and death was
caused by shock and henorrhage due to aforesaid injuries.

The nedi cal evi dence as i's avail able on record does support
the case of the prosecution that both the deceased died of injuries
caused by weapons such as dagger, garasa and dabia as al so by
sonme hard blunt substance which nmay be in the category of lath
and phat ha.

Learned advocate appearing in support of the appeal s has

been rather eloquent in his contentions that the prosecution has
failed to establish as to who anong the accused persons had struck
the fatal blow resulting in the death of the deceased and
observations of the |earned Sessions Judge has been taken recourse
to in support of such a contention;, which we will presently refer to
and for conveni ence sake, the same is set out bel ow

"I'n this case the evidence of doctor does not
di scl ose that which of the injuries inflicted over the
persons of victins was independently sufficient to
cause death in ordinary course of nature. Rather his
evi dence went to reflect that the victimdied due to
shock and haenorrhage due to accumul ative affect of
the injuries on the victinms. There is no evidence to that
effect that all the accused persons had common
intention to commt nurder of the two victinms. The
evi dence on record went to reflect that the nob
constituting unl awful assenbly was aware of the fact
that they were arned and it nmay result in dreadfu
consequences as well. In this viewof the matter | find
that there is no evidence to conclude that all the accused
persons were independently guilty of nurder as
requi red under Section 302 | PC under which all the
accused persons stand charged. As such in ny opinion
charge under section 302 I PC framed by mny | earned
predecessor against all the accused persons does not
stand substantiated by the evidence on record as our
di scussi ons have shown. As such the accused persons
wi |l get exoneration of direct charge under section 302
| PC.

However, the evidence on record goes to reflect
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that all the accused persons had intended to cause
severe injuries by infliction of blows by their respective
deadl y weapon which nay led to dire consequences and
infliction of injuries by sone of the accused persons
wi th deadly weapons |ike dagger, dabia, garasa and
lathis accumul atively resulted in the death of two
victins on the spot. The evidence | ead by the PW that
accused Binod and Rajan had killed Gajar by pressing
his neck in between two |athis by strangulation is not
substantiated by the evidence of doctor. |[If that would
have been proved by the evidence of the doctor
certainly the fate of both these accused persons woul d
have been quite different and they woul d have been

held guilty of direct charge under section 302 IPC. In
view of the evidence it transpires that all the accused
persons jointly junped upon. the two victins and
severe blows at the bands of some of the accused
persons wiith deadly weapon contributed to the

comm ssion of nurder of the 2 victins and nurder

resul ted in consequence of the total blows anpbunting to
accunul ative effect of theinjuries over the victins. So
fromthe evidence it beconmes conspi cuous that sone of
the accused started with their respective weapons in
prosecuting their common object of doing way with the
lives of the victims commtted the nurder of two
victinms. As such their acts and performance and al
warrant the application of section 302 I'PC read with
149 I PC and all the accused persons stand charged

under section 302/149 | PC as wel I. "

It is on the basis of the aforesaid the Learned Sessions Judge
returned a verdict of guilt and sentencing all the appellants to
undergo life inprisonment under Section 302 read w th Section
149 I ndi an Penal Code. Appellants ~ Gagandeo Sahni, Shyam
Nandan Sahni and Naga Sahni -have further been convicted and
sentenced to undergo rigorous inprisonnent for 3 years under
Section 148 | PC and t he renmini ng appel |l ants have further been
convi cted and sentenced to undergo rigorous inprisonnment for 2
years under Section 147 |PC.

Significantly, it is this conviction and sentence which stands
confirmed by the H gh Court and hence these appeals beforethis
Court.

The decision of this Court in Rankishan & Ors.” v. State of
Raj ast han [ 1997 (7) SCC 518] has been sheet-anchor for the
appel l ants herein with the reasoning that this Court ought to cone
to a conclusion that the offences, if any, in the facts and
ci rcunst ances of the matter in issue would only fall under Section

304 Part Il read with Section 149 | PC and not under Section 302

| PC. We are, however, unable to record our concurrence

therew t h. It is in this context the observations of 'this Court in
Ranki shan (supra) woul d be of sone rel evance. Thiis. Court in
paragraphs 3 to 7 stated as bel ow : -

" 3. The trial court found that there were two sets of

accused in the case, one set belonging to Kumhar caste
whil e the other belonging to the Gujar comunity.

The appel l ants belong to the Gujar comunity. The
trial court found that the evidence of the eyew tnesses
who had inplicated not only the appellants but also five
ot hers bel onging to the Kumhar caste could not be

beli eved fully and consequently gave benefit of doubt

to the five accused belonging to the Kumhar caste and
acquitted them

4. The trial court after appreciating the evidence, in
the case of the appellants, opined that there was no
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evi dence on the record to show any pre-neditation on

the part of the appellants. It was also concluded that the
prosecution had failed to establish as to who anpng the

10 accused, had struck the fatal blow resulting in the

deat h of Bhura. The | earned Sessions Judge further
observed that "it remains a nystery who the killers of
Bhura are". Thi s observation was nmade in the context

of as to who had caused the fatal injuries, particularly
when according to the prosecution case itself none of
the appellants was arned with a lathi and the deceased
had suffered a few bl unt-weapon injuries. W find that
the prosecution has established the complicity of the
appel lants with the crine but the question, however, is
about the nature of offence commtted by them

5. Dealing with the actual assault, the |earned
Sessi ons Judge has observed

"As Bhura and Ranphool had broken the
| eg of Ranjita and they were going to 'Foota
Dungar’ in bullock cart to fetch wood fromthere,
the Gujar accused nust have intended to attack
them by obstructing the cart and inflicting injuries
to themin that situation.” (enphasi s ours)

The trial court went on to observe :

"As sufficient evidence is not avail abl e
regarding the fact that all the five accused were
i nvol ved in causing the death of the deceased
Bhura and that all the five accused had come out

fromone 'pole’, it cannot be said that they had
fornmed an unl awful assenbly to kill the deceased
Bhura before the incident. But after the start of

"marpit’ they (accused) inflicted grievous hurt (to)
deceased Bhura."

So far as the recoveries are concerned the trial court
rightly did not believe the sanme and observed

"1 have, therefore, no hesitation to concl ude
that all the ten accused were arrested on 5.11.1981
and that the evidence regarding their arrest on
21.11.1981, and di scl osure statenments and
recoveri es of weapons on 22.11.1981 is al
fabricated and fal se. The 10 seens to have acted
in this manner in his zeal to strengthen the
prosecution case."

6 However, in spite of recording all the above
findings, the trial court still convicted the appellants for
of fences under Section 302 | PC and Section 148 | PC

and the H gh Court also confirned their conviction and
sentence. I n our opinion the approach of both the

courts bel ow on the question of nature of offence was
faulty and erroneous.

7. On the basis of the findings of the learned tria
court, as noticed above, it is quite obvious that the
intention of the appellants could only have been to

cause injuries to the deceased by obstructing his bullock
cart and they did not share any common intention or

obj ect to cause the death of the deceased. | nst ead by
causing injuries with an axe it could be said that the
appel | ants shoul d have realised that the injuries were
likely to cause his death but that would only bring the
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case of the appellants under Section 304 Part Il |IPC and
not one under Section 302 |PC "

Unfortunately, however, in the matter under consideration
there is no factual support for bringing in Section 304 Part 11
i nstead of Section 302 and there exists, by appreciation of
evidence, a definite finding that the prosecution has succeeded in
establ i shing the charges under Section 302 read with Section 149
| PC and accordingly all the accused persons were so convicted and
in addition thereto accused Gagandeo Sahni, Shyam Nandan Sahn
and Naga Sahni were convicted under Section 148 | PC while the
ot her accused Raj endra Sahni, Mahadeo Sahni, Siyaram Sahni
Raj an Sahni, Ram Bi nod Sahni, Bachu Sahni, Mangal Sahni, Lal an
Sahni, Jiyalal Sah, Gagandeo Sah and Mosafir Sahni were
convi cted under Section 149 | PC The High Court as the first
Court of appeal dealt with-evidence scrutinised it and upon such
appreci ation and scrutiny recorded its finding in concurrence wth
that of the | earned Sessions Judge and it is by reason of specific
pl ea raised in support of the appeals, we did in fact exam ne the
evi dence relied upon and said to be warranting an alteration of
charge and consequent reduction of sentence, but we are afraid
there cannot possibly be any concurrence therewith on the
avai l abl e materials on record.

Be it noted that in the Sessions Trial there were a total of 14
accused persons who stood convicted by the Sessions Judge,
Sitamarhi and 6 of the 14 accused noved the H gh Court in appeal
whi ch stands di snissed. Si gni ficantly, however, during the
pendency of the appeal before the High Court, ‘appellant No.2
Si yaram Sahni and appel | ant No. 6 Lal an Sahni passed away, the
appeal in H gh Court thus stood abated as agai nst the above-noted
appel l ants. The factumof abatenment of appeal as regards the
above naned two accused persons, however, has not been dealt
with nor nmentioned in the judgnment of the H gh Court. W,
however, think it fit and appropriate to record such abatenent. Be
it also noted that the appel lant-No.9 herein, Bachu Sahni al so
passed away during the pendency of the appeal before this Court
on 14th July, 2001. The appeal (agai nst appel |l ant 'No. 9 thus al so
st ands abat ed.

In the result the appeals fail and stand di smissed. The
appel lants herein are to serve out the renaining portion of the
sent ence.

NAG NA SINGH & ORS. VS NAGA SINGH & ORS




