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ACT:

Constitution of |India Schedule VI1, Entry 54, List II,
Entries 6, 7 and 13, List Ill-Scope of. Bihar Sales Tax Act

1959, section 20-A (3), (4) and (5)-Validity of.

HEADNOTE:

In determning the Appellant’s turnover for assessnent to
sal es tax for the year 1956-57, the Superintendent of Sales
Tax included an anount representing Railway freight in the
Appellant’s sales of Cenent. The Appellate authority set
aside the orders directing the inclusion of the Railway
freight in the turnover. After the introduction of section
20-A in the Bihar Sales Tax Act 19 of 1959 by Act 20 of
1962, the Assistant Conmi ssioner issued a notice to the
Appel | ant  under section 20-A (3) of the Act requiring the
Appel | ant to show cause why an anount representing Sales tax
on the Railway freight which became refundable wunder the
orders of assessment, be not forfeited. The Appellant’s
contention that section 20-A was ultra vires the State
Legi sl ature was rejected by the Assistant Conmi ssioner, and
by the High Court in a wit petition under Article 226 of
the Constitution.

On appeal to this Court,

HELD : The appeal mnust be allowed and the petition of the
assessee nust be granted. Sub sections (3), (4) and (5) of
section 20A are ultra vires the State Legislature. As a
corollary thereto, sub sections 6 and 7 nust also be deened
i nvalid.

Sub-section (8) of s. 20A does not alter the true nature of
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the demand or appropriation which can be nade under sub-ss.
(3), (4) and (5) of s. 20- A The intention under | yi ng
sub-ss. (3), (4) and (5) is to enable the State to collect
fromthe dealer tax which the State is not entitled to |evy
and to appropriate it to itself except in the very rare
cases in which the purchaser may approach the State and be
able to satisfy it that he has a claim that the claimis in
order, and that it is within linmtation. Not wi t hst andi ng
the addition of sub-s, (8), the anount received by the State
or appropriated by the State continues to have the character
of a tax collected which the State is not entitled to
col l ect. A provi sion which enables the dealer to pass on
the liability for paynent of tax is i nci dent al to
legislation for sales-tax. But it cannot be held that a
provi si on under which adealer is called upon to pay to the
State an amount which has been collected by him on a
representati on-express _or inplied-that an equal armount s
payabl e by hi munder the Bihar Sales Tax Act, is a provision
incidental tothe power to levy "tax on sale or purchase of

goods" within the neaning of Entry 64, List |Il, of the
Seventh Schedul e. In effect the ~provision is one for
l evying an ampbunt as tax which the State is incompetent to
| evy. A nere device cannot be pernmitted to defeat the

provi sions of the Constitution by clothing the claimin the
form of a demand for depositing the noney with the State
which the dealer has collected, but ~ which he was not
entitled to collect. [464 F, 463 E, H|

456

The power to |egislate in respect of sub-ss. (3), (4) and
(5) of s. 20A does not fall under Entries 6, 7 and 13 of

List Il expressly, nor is it necessarily incidental to the
power contained in Entries 6, 7 and 13 of List Ill. [465 E-
Fl

The Orient Paper MIls Ltd. v. The State of Orissa and Os.
[1962] 1 S.C.R 549 di stingui shed.

R Abdul Qader & Co. v. Sales ~Tax O ficer, Hyderabad
[1964] 6 S.C.R 867 fol |l owed.

State of Bonmbay v. United Motors (lndia) Ltd. [1953] S.C. R
1069 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2004 of
1966.

Appeal by special |leave fromthe order dated March 14, 1966
of the Patna H gh Court in CWJ.C No. 143 of 1966.

S. V. Gupte, H K Puri for K K Jain, for the appellant.
Lal Narain Sinha, Advocate-General for the State of ~ Bihar
and U. P. Singh, for the respondents.

The Judgnent of the Court was delivered by

Shah, J. Ashoka Marketing Ltd.-hereinafter called ’'the
assessee’ -returned for the year 1956-57 wunder the Bihar
Sal es Tax Act, 1947, an anount of Rs. 2,46,67,517-1-6 as its
turnover from sale of cement and other commodities. The
Superintendent of Sales Tax brought to tax an additiona
amount of Rs. 7,67,70213-0 being the railway freight paid in
respect of the goods supplied by the assessee. By order
dated April 2, 1961 the Appellate Authority set aside the
order directing inclusion of the railway freight in the
turnover, and ordered that the assessnent be revised.

In the nmeantine the Bihar Sales Tax Act, 1947, was repeal ed
and was replaced by the Bihar Sales Tax Act, 19 of 1959.
By Act 20 of 1962 s. 20A was introduced in the Bihar
Sal es Tax Act 19 of 1959. The relevant provisions of S
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20A were
"(1) No person who is not a registered,dealer shall collect
fromany person any anount, by whatever nane or description
it may be called, towards or purporting to be tax on sal e of
goods.
(2) No registered dealer shall collect fromany person, any
such anount, except in a case in which and to the extent to
whi ch such dealer is liable to pay tax under this Act.
(3) (a) Notwithstanding anything to the contrary contained
in any law or contract or any judgnent,
457
decree or order of any Tribunal, Court or 'authority, if the
prescribed authority has reason to believe that any dealer
has or had, at any time, whether before or after the
commencenent of this Act, collected any such amount, in a
case in which or to-an extent to which the said dealer was
or is not liable to pay such anpbunt, it shall serve on such
deal er .a notice in the prescribed manner requiring himon a
date and at atinme and place to be specified therein either
to "attend in person or through authorised representative to
show cause why he shoul d not deposit into the Governnent
treasury the amount so collected by him
(b) On the day specified in the notice under clause
(a) or as soon thereafter as nmay be, the prescribed
authority may, after giving the dealer or his authorised
representative a reasonable opportunity of being heard and
exam ning such accounts and other evidence as nmay be
produced by or on behalf of the dealer and rmaking such
further enquiry as it nay deemnecessary, order that the
deal er shall deposit forthwith into the Governnent treasury,
the anmpbunt found to have been so collected by the deal er and
not refunded prior to the receipt of the
notice aforesaid to the person from whom it
had been col | ect ed.
(4) Wiere any anmount so collected by the dealer and
deposited by himinto the Governnent treasury has & already
been refunded to the deal er in pursuance of or as a result
of any judgnent, decree or order of any Tribunal, Court or
authority, but the dealer has not refunded the amount 'to the
person from whom he had collected it, the prescribed

authority shall, notw thstandi ng such refund to the dealer
proceed to take action in accordance with the provisions of
sub-section (3) for securing deposit of such anount.

(5) Were any such anount has not been refunded to the
deal er before the comencenent of this Act but a refund has
been directed by a Court, Tribunal or authority, the anopunt
shal I, notwi thstandi ng such direction, be deemed’to be a
deposit made in pursuance of an order under sub-section (3).
(B) e e

(7) Notwi thstanding anything to the contrary in any law or
contract, when any anmpunt is deposited by a dealer in

conpliance with an order under sub-section (3) or sub-
section (4) or is deemed, under sub-section

458

(5), to have been so deposited, such deposit shall con-
stitute a good and conplete discharge of the liability of

the dealer in respect of such ambunt to the person from whom
it was collected.

(8) The person from whomthe dealer has collected the
amount deposited in pursuance of an order under sub-section
(3) or sub-section (4) or deened, under sub-section (5), to
have been so deposited shall be entitled to apply to the
prescribed authority in the prescribed nanner for refund of
the amunt to himand the said authority shall allow the
refund if it is satisfied that the claimis in order
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Provided that no such refund shall be allowed unless the
application is nmade before the expiry of the period wthin
whi ch the applicant could have clainmed the anobunt from the
dealer by a civil suit had his liability not been discharged
in accordance with the provisions of sub-section (7) :
Provided further that no claimfor such refund shall be
rej ected wi t hout giving the applicant a reasonabl e
opportunity of being heard.

On July 31, 1963, the Assistant Comm ssioner of Conmercia
Taxes. Shahabad Circle. issued a notice under s. 20A (3) of
the Bihar Sales Tax Act, 1959, requiring the assessee to
show cause why an anobunt of Rs. 23.990-11-0 being the sal es-
tax on the railway frei ght which had becone refundabl e under
the order of assessnment be not forfeited. The assessee in
reply contended, inter alia, that s. 20A of the Bihar Sales
Tax Act was ultra vires the State Legislature and that in
any case it had no applicationto his case. The Assistant
Conmi ssi oner of Commercial Taxes rejected the contention and
passed an order directing that the anpbunt of Rs. 23,990-11-0
do stand forfeited to the Governnment and further directed
that the amunt be deposited in the Governnment treasury.

The assessee then noved a petition before the High Court of
Pat na under Art. 226 of the Constitution for a wit quashing
the order of the Assistant Conm ssioner of Commercial Taxes
and for consequential orders restraining recovery of the
amount. The Hi gh Court of Patna, relying upon the judgnent
of this Court in The Orient Paper MIIs Ltd. v. The State of
Oissa

459

and Os. (1) rejected the petition. Wth “special |eave,
this appeal has been preferred.

Two questions fall to be deternined in this appea

(1) Wiether s. 20A of the Bihar Sales Tax Act, 1959 s
within the conpetence of the State Legislature; and

(2) Wiether an order nmay be nade wunder s. 20A for
depositing wth the State Governnent - an amount collected
by a registered dealer from hi's constituent to recoup
hinsel f for payment of sal es-tax under the Bi har Sales Tax
Act, 1947 whi ch amount, according to law then inforce, the
constituent was not |liable to pay.

Counsel for the assessee, relying upon the judgnent in R
Abdul Quader & Co. v. Sales Tax Oficer, Hyderabad (2) |,
contended that an Act passed by a State Legi sl ature
authorising the State Government to recover an anount
collected under a sale, by a registered dealer from the
purchaser, to recoup hinself for paynent of salestax, which
was not liable to tax, is beyond the conpetence of the State
Legi sl ature. In Abdul Quader’s case (2) the Court. was
dealing with the interpretation of s. 11(2) of the Hyderabad
CGeneral Sales Tax Act 14. of 1950. By s. 1(2) it was/  pro-
vi ded:

"Notwi t hstandi ng anything to the contrary contained in any
order of an officer or tribunal or judgnment, decree or order
of a Court, every person who has collected or collects on or
before the 1st My, 1950, any anpbunt by way of tax otherw se
than in accordance with the provisions of this Act shall pay
over to the Governnent within such tine and in such nanner
as may be prescribed the amount so collected by him and in
default of such paynent the said anpbunt shall be recovered
fromhimas if it were arrears of |and revenue."

This Court held that s. 11(2) of the Hyderabad General Sales
Tax Act provided for recovery of an ampunt collected by way
of tax, as arrears of |and revenue though the anmount was not
due as tax under the Act. In rejecting the contention that
the provision fell wthin Entry 54 List 11, the Court
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observed at (p. 872)
"The provision however is attenpted to be justified on the
ground that though it may not be open to a State Legislature
to make provision for the recovery of an

(1) [1962] 1 S.C R 549.

(2) [1964] 6 S.C. R 867.

460

amount which is not a tax under Entry 54 of List Il in a law
made for that purpose, it would still be open
to the legislature to provide for paying over’
all the amounts collected by way of tax by

persons, even though they really are not
eligible as tax, as part of the incidental and
ancillary power to make provision for the |evy
and collection of such tax........ But where
the |Ilegislation wunder the relevant entry
pr oceeds on the basis that t he anmount
concerned is not atax eligible under the |aw
made under that entry, but even so |ays down
that though it is not exigible under the |Iaw,
it shall be paidover to Governnent, nerely
because some deal ers by mistake or otherw se

have collected it as tax’, it is difficult to
see how such provision can be, ancillary or
i nci dent al to t he col l ection of t ax

legitimately due under alaw made under the

rel evant taxing entry."
An attenpt to sustain the validity of the provision as one
i mposing a penalty was al so. negatived, and the Court held
that s. 11 (2) of the Hyderabad CGeneral Sales Tax Act was
not within the conpetence of the State Legislature.
In Abdul Quader’s case(l) this Court hold that in  exercise
of the power under Entry 54 List Il, the State Legislature
is inconpetent to enact a law authorising the State
CGovernment to call upon a dealer to pay an anmount which he
has collected fromthe purchaser of goods under a sale, to
recoup hinmsel f for payment of tax which he is not liable to
pay in respect of that transaction, for such a | aw
authorises a levy of tax which the State Legislature is
i nconmpetent to | evy.
The |earned Advocate General for the State of Bihar, how
ever,, contended that the legislation inpugned in this case
is intruth not for levy or collection of an anount as tax
which the State is not conpetent to levy or collect, but for
conpelling a registered dealer to pay over -the _anount
collected on behalf of the State as tax so that it ~may be
made available to a person fromwhom it was ~unlawfully
recovered. He contends that the |egislation which is not of
the nature which this Court was called upon to interpret in
Abdul Quader’s case(l) falls within Entry 54 List 1l and
that in any event it falls within Entries 6, 7 and 13 of
List III.
Counsel strongly relied upon the judgnent of this Court in
The Oient Paper MIIl’'s case, (2 But the principle of  that
case,
(1) [1964] 6 S.C. R 867. (2) [1962] 1 S.C R 549
461
in our judgnent, has no bearing on the question whether the
State by statute was conpetent to enact s. 20A of the Bihar
Sales Tax Act in exercise of the power under Entry 54 List
Il of the Seventh Schedule. 1In that case a registered
dealer had collected, in respect of sales-tax, from the
purchasers amounts for recoupnment of tax which he woul d have
to pay to the State Governnent under the Orissa Sales Tax
Act, 1947, in the belief that the tax was payable. The
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deal er was assessed to and paid tax on the turn.over which
included inter-State sales. After the decision of this
Court in State of Bonbay v. United Motors (lIndia) Ltd. (1)
the deal er applied under s. 14 of the Act for refund of tax
paid on the plea that the turnover from inter-State sales
was not taxable. The H gh Court of Oissa issued wits
directing the anount of tax collected by the State to be
refunded. Thereafter by an amendnent of the Act, the State
Legi sl ature incorporated s. 14A providing that refund of tax
may be clainmed only by the person from whomthe dealer had
realised the anpbunt by way of sales tax or otherw se. At
the hearing of the petition, the tax-payer challenged the
levy on the ground that it infringed his fundanental right
under Art. 19 (1) (f ) and did not press the contention that
the State Legislature was inconpetent to enact s. 14A of the
Orissa Sal es Tax Act.~ This Court observed that the power to
legislate with respect to a tax conprehends the power to inp
se thetax, to prescribe machinery for collecting the tax,
to designate the officers by whomthe Iliability may be
enforced " and to prescribe the authority, obligation and
i ndemmi ty of those officers. |t was then observed

"The Legislature of the Orissa State was therefore conpetent
to exercise power in respect of the subsidiary or ancillary

matter of granting refund of tax inproperly or illegally
collected, and the conpetence of the Legislature in this
behal f is not canvassed by counsel for the assessees. | f

conpetence to legislate for granting refund of sales-tax
i mproperly collected be granted, isthere any reason to
exclude the power to declare that refund shall be claimable
only by the person. fromwhom the dealer has actually
realised the anpbunts by way of sal es-tax or otherwi se ? W
see none."

The Court then rejected the contention that s. 14A was
invalid. because it inpaired the fundamental right | under
Art. 19(1)(f) of the Constitution. ~That case does not
support the plea that the State Legislature is conmpetent to
| egislate for denanding paynent ‘of or retaining anounts
recovered, by a registered deal er but which are not due as
sales-tax to the State

(1) [1953] S.C.R 106.

462

The | earned Advocat e- General contended that in any event the
i mpugned provision is not of the nature which this Court was
concerned to interpret in Abdul Quader’s case(l). He said,
that whereas in Abdul Quader’'s case(2) the Court dealing
with a case in which the State Legislature enacted a |aw
authorising the State to recover and appropriateto itself
amounts col l ected by a dealer on the representation that he-
the dealer-was entitled to recoup hinself for paynent of
sal es-tax which he was not liable to pay, in the present
case the, anpbunt either collected or retained by the State
fromthe dealer is to be held for the benefit of the ' person
from whom it has been inproperly collected. On " that
account, the Advocate-Ceneral contended, the Legislature
exercised its power for setting up machinery for conpelling
refund of anounts collected by the dealer under t he
authority of the Legislature which he could not in |I|aw
col l ect. Counsel , argued that Entry 54 List Il authorises
the State Legislature to legislate for <collection of an
amount whi ch -has been inproperly collected by a registered
deal er as tax on behalf of ,he State and for refunding the
amount to the person fromwhom it has been inproperly
col | ect ed.

Thi s argunent proceeds upon two assunptions : (1) that under
the Bi har Sales Tax Act the purchaser of goods is liable to
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pay sales-tax to the State, and the registered dealer
collects the tax fromthe purchaser as an agent of the
St at e; and (2) that tile anmount recovered from the
regi stered dealer under s. 20Ais intended only to be
refunded to the person fromwhomit has been collected by
the registered dealer, and the State is nerely an agency for
enforcing the obligation of the deal er

The first assunption is plainly contrary to the schene of
the Bihar Sales Tax Act, 1959. By s. 3 charge of tax Ilies
upon every deal er whose gross turnover during a period not
exceeding twelve nonths imredi ately preceding exceeds the
specified anmount. The expression "gross turnover” is
defined in S. 2(k) as neaning "the aggregate of the anobunts
of sal e-prices received and receivabl e by a deal er
during any given period, in respect of sale of goods
(.. ... .)","and the expression "sale-price" is defined in
S. 2(q) as nmeaning "the anpbunt payable to a dealer as
val uabl e consi deration in respect. of the sale of goods". By
sub-s. (2) of s. 3 tax is made payable by a dealer on sales
nmade inside the State, and when the deal er sells goods, the
price received by himfor sale of goods forms a conmponent of
the gross turnover and the dealer is liable to pay tax on
the: turnover. The Act does not inpose liability to pay tax
upon the purchaser either directly or indirectly. Under S.
7, it is true, /the taxable turnover of a dealer is
determined to be that part of the gross turnover which
remai ns

(1) [1964] 6 S.C. R 867.

463

after deducting several itens including the amount of sal es-
tax actually "collected as such”", along with the sale-price
received or receivable in respect of sale of goods. It is
inmplicit that the dealer nay recover fromthe purchaser in
addition to the value of the goods a certain anpunt which he
will have to pay as tax on that value.~ The price payabl e by
the purchaser on that account is the value of the goods and
the anount paid for recouping the deal er for paynment of tax.
The Act enables the dealer to pass on the liability of
sal es-tax to the purchaser and if by invoice or otherw se
the dealer charges in respect of the goods sold by him the
value of the goods and the tax which he may have to pay on
the wvalue, sales-tax will be conputed on the value of the
goods and not on the total anount paid by the purchaser
The amount payable by the purchaser is however t he
consideration paid by himfor purchasing the goods. The
deal er rmay apportion the value of the goods and the sales-
tax payable by himon the sale to the State. If he does so,
he is liable to pay sales-tax only on the value and not on
the anount of tax collected by hi mwhich he is payable as
sales-tax to the State. |f he does not apportion the /value
and the tax, heis liable to pay sales-tax on the tota
anount received by him calculated at the appropriate | rate.
In either case the liability to pay tax under the Act lies
upon the dealer : he does not collect any tax for and  on
behal f of the Governnment. The dealer nay recover from the
purchaser the tax payable by himas part of the price, but
on that account the purchaser is not the person liable to
pay tax on the sale to the State

A provision which enables the dealer to pass on the
l[iability for paynent of tax is incidental to |egislation
for sales-tax. But we are unable to hold that a provision
under which a dealer is called upon to pay to the State an
anmount whi ch has been collected by himon a representation-
express or inplied-that an equal anpbunt is payable by him
under the Bi har Sales Tax Act, is a provision incidental to
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the power to levy "tax on sale or purchase of goods" wthin
the neaning of Entry 54 List Il of the Seventh Schedule.
Entry 54 List Il, of the Seventh Schedul e, conprehends the
power to inpose tax, to prescribe machinery for collecting
the tax, to designate officers by whomthe liability may be
imposed and to prescribe the authority, obligation and
indetmmity of the, officers. The State Legislature may under

Entry 54 List Il be conpetent to enact a law in respect of
matters necessarily incidental to "tax on the sale and
purchase of goods". But a provision conpelling a deal er who

has deliberately or erroneously recovered an anbunt fromthe
purchaser on a representation that he is entitled to recover
it to recoup hinself for paynment of tax, to pay over that
amount to the State cannot, in our judgnment, be regarded as

necessarily incidental to Entry 54 List Il. In effect the
provision is one for 1evying an anbunt as tax

464

which the State is-inconpetent to |evy. A nere device

cannot | be permtted to defeat the provisions of the
Constitution by clothing the claimin the formof a denand
for depositing the noney with the State which the deal er has
col l ected, but which he was not entitled to collect.

The | earned Advocate CGeneral contended that sub-s. (8) of s.
20A aut horises the person fromwhomthe deal er has coll ected
the anpunt deposited in pursuance of an order under sub-ss.
(3), (4), or deened to have been so deposited under sub-s.
(5), to apply to the prescribed authority for refund of the
amount to himand the authority is obliged, if satisfied
about the claim to make that refund. The power to denand
an amount collected by the dealer applies to transactions
governed by the Bihar Sales Tax Act, 1959, as well ‘as to the
pre-existing Acts. There is no period of limtation
prescribed w thin which the demand for payment of  anmpunts
col l ected by the dealer may be nade. But an application for
refund is to be nade before the expiry of the period wthin
whi ch the purchaser could have clainmed the anbunt from the
dealer by a civil suit. 1In the light of the schene of the
Act and the various provisions nade, it would be futile to
expect that a purchaser would normally be abl'e to

enforce .he liability of the State to pay the anount
coll ected by the deal er and which is deposited or deemed to
be deposited with the Governnent. The period of Ilimtation

does not comence to run fromthe date on which the noney is
deposited or deenmed to be deposited into the Governnent
treasury but fromthe date on which the purchaser nmay be
entitled to file a suit against the dealer ina civil court.
The State is in law under no obligation to hold the anount
as trustee for the purchaser. The anpbunt to be recovered or
appropriated renmins part of the Consolidated Fund of the
State and becones the property of the State

Sub-section (8) of s. 20A, in our judgnment, does not  alter
the true nature of the demand or appropriation which can be
-made under sub-ss. (3), (4) & (5) of s. 20A. The intention
underlying sub-ss. (3) (4) & (5 ) is to enable the State to
collect fromthe dealer tax which the State is not entitled
to levy and to appropriate it to itself except in the very
rare cases in which the purchaser nay approach the State and
be able to satisfy that he has a claim that the claimis in
order. and that it is within Ilimtation. Not wi t hst andi ng
the addition of sub-s. (8), in our judgnent, the anount
received by the State 'or appropriated by the State con-
tinues to have the character | of a tax collected which the
State is not entitled to collect.

The |earned Advocate-General contended that assum ng that
the first proviso of sub-s. (8) of s 20A which prescribes
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the period of Iimtation is indicative of the nature of the
claim that proviso

465

alone may be declared ultra vires, and the renaining
provi sions declared valid. But the first proviso to sub-s.
(8) does not invest the recovery with the character of tax :
the provisions of sub-ss. (3), (4 and (5) invest the
recovery with the nature of a levy of tax which the State is
not entitled to collect, and sub-s. (8) is nmerely an attenpt
to disguise the true nature of the <claim We are,
therefore, wunable to accede to -.he contention of the
| ear ned Advocat e- Gener al

It was then contended that the power to legislate in respect
of recovery of the anpunt collected by a dealer which in | aw
he is not entitled to collect, falls within Entries 6, 7 and

13 of List Ill. These entries are in the Concurrent List
and provide

"6. Transfer of property other than agricultural |and;
regi stration of deeds and docunents.

7. Cont'racts, including partnership, agency, contracts of

carriage, —and  other special forns of contracts, but not
i ncluding contracts relating to agricultural |and.

13. CGivil Procedure, including all matters included in the
Code of Cvil Procedure at the comencenent of this
Constitution, limtation and arbitration."

W fail to appreciate how power to |legislate in respect of
Entries 6, 7 and 13 woul d authorise the State Legislature to
legislate in respect of recovery fromthe 'dealer of an
amount which the dealer was in |lawnot entitled to collect,
but which he has collected.” The power to legislate in
respect of sub-ss. (3), (4) and (5) of s. 20A does not fal
under Entries 6, 7 and 13 of List Ill expressly, nor can it
be said that the power to legislate is necessarily
incidental to the power contained in Entries 6, 7 and 13
List 111. As already pointed out,” this Court in the
judgrment in Abdul Quader’s case(1l) has clearly held that the
State has no power to |legislate for recovering anount ‘which
is collected by the tax-payer in order to recoup hinself for
payment of tax which under the aw he is not bound to pay.
Even t hough the conpetence of the State to | egislate was not
sought to be supported under Entries 6, 7 and 13 of List
[1l, the decision of the Court plainly inmplies that the
State has no such power under any Entry in the third List.
On the view we have expressed, we do not deemit —necessary
to express any opinion on the second question. W may
observe that validity of sub-ss. (1) and (2) of s. 20A has
not been chal | enged.

W are, of the view that the appeal nust be ‘allowed, and
the petition of the assessee must be granted. It is
decl ared that sub-

(1) [1964] 6 S.C. R 867.
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ss. (3), (4) and (5) of s. 20A are ultra vires the State
Legi sl ature. As a corollary thereto sub-ss. (6) and (8)
shall be deened invalid. The assessee will be entitled to
its costs in this Court and the H gh Court. There will be,
one hearing fee in C. As. 2004 and 2005 of 1966.

R K. P.S.

Appeal al | owed.
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