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The facts of this case rem nd
observed in Ms.Gru Nanak Foundati
and Sons (1981 (4) S.C.C 634):

"Intermnable, tine consum ng

and expensive court procedures

jurists to search for an alt
forum less formal, nore effec
speedy for resol ution of

us of* what this Court
on V. Ms.Rattan Singh

conpl ex
i mpel | ed
ernative
tive and
di-sput es

avoi di ng procedural claptrap and this
led them to Arbitration Act, 1940 (Act

for short). However, the way
the proceedings under the

n which
Act are

conducted and wthout an exception
chall enged in courts, has made | awers

| augh and | egal phil osophers
Experi ence shows and |law repor

weep.
ts bear

anple testinobny that the proceedings

under the Act have becone
t echni cal acconpani ed by
prolixity, at every stage prov

hi ghl y
unendi ng
iding a

legal trap to the unwary. Informal forum
chosen by the parties for expeditious

di sposal of their disputes has
decisions of the courts been
with | egal ese of

by the
cl ot hed

unf or seeabl e

conplexity. This case anply denonstrates

t he sane
The facts speak for thesel ves.
The Board of Trustees, Madras

Port Trust, invited

tenders in the year 1957 for <certain works at the port.

Clause (4) of the Instructions for
the tenderer is required to indicat
forwarding the tender any deviation

tender stipul ated that
e clearly in the letter
fromthe conditions and
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specifications nentioned in the Instructions. dause (7)
provided that until a formal agreenent was entered into, the
tender together wth the Board' s acceptance thereof shal
constitute the binding contract between the parties, The
respondent submitted its tender on Novenber 11, 1957 al ong
with a letter specifying certain deviations. The main
devi ation suggested was that the thirty nonths’ period
specified for conpleting the work shall be subject to such
del ays as are due to causes beyond their control. In case of
such del ays, the respondent <clainmed to be entitled to not
only extension of time but also to conpensation. It further
specified that the Board should nmake available to it the
requisite foreign exchange for inporting the plant and
machi nery required for executing the work. Soon thereafter,
it was realised by both the parties that foreign exchange
woul d not be released to  the respondent for purchasing
machinery on its own account. Then parties then agreed that
the Board  should inport the said nachinery on its own
account and should hire it out. to the respondent for
execution of the said work. The respondent’s tender was
accepted by the Board on Cctober 6, 1958. A formal contract
was sent by the Board to the respondent for its signature.
The r espondent suggested sever al nmodi fication and
alternations which -according to it were necessary to truly
reflect the consensus arrived at between them The
nodifications and alternations pertained nmainly to the
supply of inported plant and nmachinery and the spares.
Certain correspondence passed between the parties but the
Board refused to agree to any change in the draft agreement.
On April 9, 1960 the respondent signed the agreenment w thout
i ncorporating the nodifications suggested by it.

There were delays in inmporting  the machinery. As
against a period of about six nonths envisaged by the
parties, it took about twelve nonths ~for inporting the
entire machinery. It was hired out to the respondent and it
conpleted the work within the extended period, asked by it
and granted by the Board. The total contract value was
Rupees one crore and sixty three lakhs. After the work was
conpl eted, the respondent raised a dispute cl'aim ng
addi ti onal amount on account of the delay in supplying the
machi nery and on certain other counts. It clained a total
amount of Rs.14,93,654.78p. In ternms of the arbitration
clause contained in the contract, the respondent nom nated
Sri WS. Krishnaswanmy Naidu, a retired judge of the Mdras
High Court as its arbitrator. The Board noni nated anot her
retired Judge of the Madras Hi gh Court, Sri Somasundaram as
its nomnee. Since the arbitrators could not agree anong
thensel ves, they designated Dr. P.V. Rajamannar, retired
Chief Justice of the Madras Hi gh Court, as the unpire. The
| earned unpire heard both the parties, took the nateria
adduced by themand nade a speaking award on COctober 30,
1965.

Though the anount claimed by the respondent was under
several heads, the main head - and with which al one we are
concerned in these appeals - is the delay on the part of the
Board in inporting the machinery which according to the
respondent has caused loss to it and for which, it says, the
Board is bound to conpensate. The Board denies that it
undert ook an obligation to inport machinery wthin a
particul ar period. According to them the period of six
nonths’ was only a rough estinmate or an expectation, as it
may be called. They submitted that the extra paynment of nine
percent of the contract price agreed upon by the Board and
the contractor was not only intended to cover del ays caused
due to causes such as suspension of work, failure to give
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possession of site, failure to supply in tine primry

material and services etc. but also the delays, if any,
caused in supplying the inported machinery and spares. They
denied their liability to conpensate the contractor on any

of the grounds claimed by it.

In view of the statenments of <claim filed by the
parties, the arbitrators settled as nmany as fourteen issues.
Wen the matter was referred to the Ilearned wunpire, he
adopted the said issues and recorded the foll owi ng findings:
(a) Issues 1 and 2: The offer of the Board to inport the
equi prent and spares was not by way of gratuitous service to
the contractor as contended by the Board.

(b) Issues 3 and 7: There was no undertaking by the Board to
supply to the respondent’ the inported nmmchinery within a
period of six nonths fromthe date of acceptance of the
tender (from Cctober 6, 1958). The Board was not responsible
for the delay in the supply of plant and machinery.

(c) Issue Nos.8 and - 12: The reservations made by the
contractor in respect of the disputed clains were unilatera
but even sothe said clainms fall within the anmbit of matters
in dispute for arbitration. ~The  contractors were not
precluded from putting forward their claimfor conmpensation
on the ground of delayed supply of inported plant and
machi nery.

(d) Issue No.13: The matters in dispute under reference fel
within the scope of the arbitration clause contained in the
agreenment between the Parti es.

(e) Issue No.9: The grant of extension of time by the Board
was only to relieve ‘the contractor from paynent of penalty
under the contract and to enable it to drawits bills and
obt ai n paynments w thout —audit objections.

(f) Issues 10,11 and 14: The contractor was not entitled to
paynment of any conpensati on.

(The learned wunpire did not record any findings on
issues 4 to 6.)

The | earned wunpire further held that in case the
respondent was found entitled toany conpensation, 'a sum of
Rupees five |akhs would represent a fair conpensation for
the delays in the supply of inported plant and nmachi nery and
that another sum of Rupees one | akh woul d be the reasonabl e
conpensation for the delay on other grounds |ike inclenment
weat her, break-down etc.

O P.No. 276 of 1965 was filed by the appellant-Board
for mking the award a rule of the court. The respondent -
contractor filed O P.No. 213 of 1966 for setting aside the
award under Sections 16, 30 and 33 of the Arbitration Act.
The objections raised by the respondent fell ~under two
heads, viz., (i) ms-conduct of the unmpire in conducting the
proceedings and (ii) error apparent on the face of the
award. Both the O Ps. were considered by a |learned Single
Judge of the WMadras H gh Court, Palaniswany,J., who
substantially agreed with the reasoning contained in the
award and nmade it a rule of the court over-ruling the
objections raised by the respondent. The respondent carried
the matter in Letters Patent Appeal to the Division Bench of
the H gh Court which allowed the appeal, set aside the award
and remitted the matter to the Ilearned unpire for fresh
consi deration of the matter in the Iight of their judgnent.
Since the judgnent of the Division Bench 1is questioned
herein, it is necessary to notice first the several findings
recorded by the Division Bench

(i) the learned unpire was right in holding that the
respondent-contractor was entitled to and was well within
its rights in seeking a decision on their claim for
conpensation under the disputed heads by reference to
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arbitration.

(ii) The learned unmpire was equally right in holding
that the wundertaking by the appellant Board to inport the
machinery and parts was not a gratuitous one but an
undert aki ng which had the effect of creating certain rights
and obligations.

(iii) the learned umpire was al so right in holding that
the supply of inported nmchinery did not fall wthin the
ambit of ’'services' contenplated by the contract, though it
is true that the |l earned unpire did not record a finding on
the question whether the extra payment of nine percent over
the contract price was relatable to the respondent’s claim
for conpensation on account of the delay in supplying the
i mported machi nery.

(iv) It is truethat the claim of the respondent-
contractor did not arise fromthe contract but only from
ot her correspondence that passed between the parties. Even
so, "the undertaking by the Board to secure the plant and
equi pment ‘from abroad was undoubtedly an obligation in the
nature of. a promse and was an event which had a nateria
bearing on the conpletion of the project and the tine-factor
relating to the contract. So nuch depended upon the making
avail able of the plant to the Contractors, as w thout such
machi nery, sone of the itens of the contract work could
never have been /‘executed by the Contractors. In such
ci rcunst ances, the undertaking given by the Board to inport
and supply the plant cannot be Ieft out of reckoni ng when
the rights and obligations of the contracting parties in
terns of the contract arise for determnation. Even so, it
woul d be futile for the “Board to contend that its
undertaking was not related to any tinme-stipulation and its
obligation was an unfettered one". The letter witten by the
Chi ef Engineer (Exh.33) did state "that it would take about
six months from the date of intimation of order for
procurenent of ......... machinery". In view of this letter,
the Board cannot now contend that ~its undertaking "was an
unfettered one and free of all time limt. Even if the tine
stipulation of six months is not  to be rigidly construed,
yet the rule in Section 46 of the Contract Act woul d govern
the situation and the Board must be held obliged to make
avai | abl e the machinery within a reasonable tine. ‘A del ay of
12-1/2 nmonths in the supply of the nachinery which,” as
already stated above, has been certified by the  Chief
Engi neer of the Board, can never be construed as -due
conpliance with the obligations within a reasonable tine".

(v) "on an analysis of the situation, we are of the
opi nion that the undertaking given by the Board to inport
the plant and equi prent and make them available to. the
Contractors was in the nature of an inplied undertaking and
though, in the very nature of things, the Board could not
have supplied the nmachinery wthin a precise and-accurate
time linmt, yet the Board was under a bounden duty to have
supplied the nachinery within a reasonable tine. Wen the
Board failed to supply the machinery wthin a reasonable
time, the Contractors were left with no other alternatives

but to conplete the work and then call upon the Board to
conpensate themfor the | oss occasioned by it."
(vi) The respondent -contractor was in error in

contending that the failure of the Board to supply the
machinery within the prescribed tine was a breach of an
express provision of the ternms of contract between the
parties. It is really a breach of an inplied prom se which
is indeed the stand taken by the counsel for the respondent-
contractor before them (Division Bench). On the basis of
inmplied contract theory, the stand of the respondent "is
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unassail able and the Board has necessarily to face the
situation which developed on account of its inability to
supply the machinery in time and the resultant | oss to the
Contractors”.

On the basis of the above findings, the judgment of the
| earned Single Judge was set aside and the matter was
remtted to the learned unpire for a fresh consideration in
the light of the said judgnent.

The findings recorded by the Division Bench clearly
di scl ose that they set aside the award nade by the | earned
unpire not on the ground mis-conduct on the part of the
| earned unpire but on the ground that the | earned unmpire did
not correctly appreciate the nature of the obligation
undert aken by the Board in the matter of inporting and
suppl ying the nmachinery to the respondent for conpleting the
wor k. The Division Bench recognised that there was no firm
comm tment by the Board to inport and supply the nachinery
within six nmonths fromthe date of acceptance of the tender
or from the date of intimation of order for procurenent of
the said  machinery, as the case may be, yet it found,
appl yi ng the principle of Section 46* of t he
*Section 46 of the Contract Act reads:"Were by the
contract, a promsor is to perform his promse wthout
application by the prom see, and no tinme for performance is
specified, the engagerment nust be perforned within a
reasonabl e time
EXPLANATI ON:  The question what is a reasonable time is , in
each particular case, a question of fact."Contract Act that
the said obligation had to be perforned wi thin a reasonable
time. It opined that since the nmachinery was not supplied
within, what ins opinion was, the reasonable tine, the
contractor is entitled to conpensation for the |oss suffered
by its opi ni on was, the reasonable time, the contractor is
entitled to conpensation for the loss suffered by it. The
Bench opined that inasnmuch the respondent was obliged to
maintain his staff and other paraphernalia for sone extra
period on account of the said delay in supplying the
machi nery, he nust have incurred extra expense, for which he
must be reinbursed by the appellant.

W called wupon the |[|earned counsel for the respondent
to tell us on which recognised ground did the Division Bench
set aside the award. This was for the reason that the
Di vi sion Bench did not itself specify the ground on which it
was setting aside the award. The answer- of the |earned
counsel was, "error apparent on the face of the award". This
necessitates an exam nation of the paraneters of the said
ground particularly in the context of a reasoned award.

In the decision, frequently referred to in the later
deci sions both in England and in this country, Hodoki nson
v. Fernie (140 English Reports 712), WIllianms,j., observed:

"I am entirely of the same opinion. The

| aw has for many years been settled, and

remains so at this day, that, where a

cause or matters in difference are

referred to an arbitrator, whether a

| awyer or a layman, he is constituted

the sole and final judge of al

guestions both of law and of fact. Many

cases have fully est abl i shed t hat

posi tion, wher e awar ds have been

attenpted to be set aside on the ground

of the adnmi ssion of an inconpetent

witness or the rejection of a conpetent

one. The court has invariably net those
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applications by sayi ng, you have
constituted your own tribunal; you are

bound by its deci si on. The only

exceptions to that rule, are cases where

the award is the result of corruption or

fraud, and one other,which though it is

to be regretted, is now, | think, firmy

establ i shed, viz., where the question of

| aw necessarily arises on the face of

t he awar d, or upon some paper

acconpanying and formng part of the

award. Thought the propriety of this

latter may very well be doubted, i think

it may be considered as established."

This decision was followed by the privy Council in yet
another of _cited decision, Chanpsey Bhara and Conpany V.
Jivraj Balloo Spinning and Waving Co.Ltd (A Il.R 1923
P.C. 66). The Privy Council observed:

“"An error in law on the face of the

awar'd means,” in their Lordship’ s view,

that you can find in the award or a

docunent actually incorporated thereto,

as for instancea note appended by the

arbitrator stating the reasons for his

j udgrment, sone |egal proposition which

is the basis of the award and whi ch you

can then say is erroneous. |t _does not

mean that if in a narrative a reference

is mde to a contention of one party,

that opens the door to seeing first what

that contention is ., and then goingto

the contract on which the parties rights

depend to see if that contention is

sound. Here it is inmpossible to “say,

fromwhat is showmn on the face of the

award, what m stake the arbitrators

made. The only way that the |earned

judges have arrived at finding what the

nm stake was is by saying: inasmuch as

the arbitrators awarded so-and-so’ and

i nasmuch as the letter shows that the

buyer rej ected the cotton, the

arbitrators can only have arrived at

that result by totally mnisinterpreting

Rule 52 But they were entitled to give

their own interpretation to Rule 52 or

any other article, and the award wll

stand unless, on the face of it, they

have tied t hensel ves down to some

special legal proposition which then

when exam ned, appears to be unsound."

Both the above decisions were cited w th approval by
the constitution Bench of this Court in Raipur Devel opnent
Aut hority V. Contractors (1989 (3) S.C R 144). The
Constitution Bench clarified that "the ground arising out of
an error of |aw apparent on the face of the award prinma face
appears to fall either wunder Section 16(1) (c) of the Act,
whi ch enpowers the Court to remt the award to the
arbitrator where an objection to the legality of the award
if it is otherwise invalid "Certain earlier decision of this
Court supporting the said view were then referred to by the
Constitution Bench, which it is unnecessary for us to re-
produce.

The above decisions nmmke it <clear that the error
apparent on the face of the award contenpl ated by Section
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16(1) (C as well as Section 30(c) of the Arbitration Act is
an error of |aw apparent on the face of the award and not an
error of low on the face of the award nmeans an error of |aw
whi ch can be discovered fromthe award itself or from a
docunent actually i ncorporated therein, A note of
clarification my be appended viz., where the parties choose
to refer a question of law as a separate and distinct
matter, then the Court cannot interfere with the award even
if the award | ays down a wong proposition of |aw or decides
the question of lawreferred to it in an erroneous fashion

O herwise, the well settled position is that an arbitrator
"cannot ignore the law or mis-apply it in order to do what
he thinks is just and reasonable". [See Thawardas Perunal v.
union of India (1955 (2) S.C.R 48)].

W nmay now refer to a  few decisions to point out how
the said concept of error of |law apparent on the face of the
award has been understood in the case of a reasoned award.
In other words, we have to exam ne whether an erroneous
interpretation placed by the —arbitrator upon the relevant
terms/clauses of ~the contract can be treated as an error of
| aw apparent on the face of the award. In Raipur Devel opnent
Aut hority, the Constitution Bench opined that an award
cannot be set aside in India on the ground that it does not
contain reasons therefor. But, at the same tinme,it observed
"of course, where reasons are given in support of the awards
and those reasons di scl ose any error apparent on the face of
the record people have not refrained from questioning such
awar ds before the courts". The said principle was reiterated
by a three judge Bench of which of one us (S.C. Agrawal, J.)
was a menber, in S. Harcharan Singh V. Union of India (Al.R
S. C. 945). Referring to Raipur Devel opnent Authority, the
observed

"It has been held that an arbitrator or

umpire is under no obligation to “give

reasons in support of _the decision

reached by him unl ess under the

arbitration agreenent or the deed of

submission he is required to give such

reasons and if the arbitrator or unpire

chooses to give reasons insupport of

his decision it is open to the Court to

set aside the award if it finds that an

error of law has been committed by the

arbitrator or wunpire on the face of the

record on goi ng through such reasons..."

The Court Further observed:

"While considering the claim of the

appel l ant the arbitrator was required to

consider the terms of the contract and

to construe the same. It was, therefore

perm ssible for t he arbitrator to

consi der whether Cl1.12 of the contract

enabl es t he Engi neer-i n-charge to
require the appel | ant to execut e
additional work without any limt or a

reasonable lint should be placed on the
guantity of the additional work, which
the appellant may be required to execute
at the rate stipulated for the main work

under t he contract  ............ The
Arbitrator was entitled to do so
(awardi ng additional amount to t he

contractor) on the construction placed
by him on Cl.12 of the contract and
and therefore, it cannot be said that in
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awar di ng the sum of Rs.52,800/- for the

additional work, Arbitrator has exceeded

his jurisdiction and the award is

vitiated by an error of jurisdiction."

This was so observed in the context of the principle
that "the jurisdiction of the arbitrator is limted by the
reference and if the arbitrator has assuned jurisdiction not
possessed by him the award to the extent to which it is
beyond the arbitrator’s jurisdiction would be invalid and
liable to be set aside".

In H ndustan Construction Co. Ltd. v. State of Jamu
and Kashmr (1992 (4) S.C C 217), a Three-Judge Bench
conpri sing one of us (B.P. Jeevan Reddy, J.), dealing with a
non- speaki ng award observed thus: "even if, in fact, the
arbitrators and interpreted the relevant clauses of the
contract in nmaking their —award on the inpugned itens and
even if the interpretation is erroneous, the Court cannot
touch the award as it is wthin the jurisdiction of the
arbitrators to interpret the contract. Wet her the
interpreters is right or wong, the parties will be bound;
only if they set out their |line of interpretation in the
award and that is found erroneous can the Court interfere"
The above principle, of course, is subject to the
proposition aforesaid, viz., that the Arbitrator being a
creature of the contract nust operate within the four
corners of the contract and cannot travel beyond it either
by mis-interpreting the terns of the contract or otherw se.

In Bijendra Nath Srivastava v. Mayank Srivastava and
Os. (1994 (6) S.C.C.117), it was held by us:

"If the arbitrator or unpire chooses to

gi ve reasons in support -of his decision

it would be open to the court to set

aside the award if it finds that -an

error of |aw has been conmitted by the

arbitrator unpire on the basis of the

recordi ng of such reasons. The
reasonabl eness of the reasons given by
the arbitrator cannot, however, be

chal | enged. The arbitrator is the sole
judge of the quality of the evidence and
it will not be for the court to take
upon itself the task of being a judge of
the evidence before the arbitrator. The
court should approach an award with a

desire to support it, if that s
reasonably possible, rather than to
destroy it by calling it illegal. [See

Chanpsey Bhara and Co. v. Jivraj Ball oo

Spg. and W/g. Co. Ltd. (AR 1923 PC 66);

Ji var aj bhai U anshi Shet h V.

Chintamanrao Balaji (1964 (5) SCR 480);

Sudar shan Trading Co.v. Govt. of Kerala

(1989 (2) SCC 38); Raipur Devel opnent

Aut hority v. Chokhaman Contractors (1989

((2) sCcC 721); and Santa Sila Devi V.

Dhirendra Nath Sen (1964 (3) SCR 410)."

Ref erence nmay also be mnmamde to the observations in
Chanpsey Bhara, qguoted her ei nabove, holding that the
arbitrators were entitled to place their own interpretation
upon Rule 52 or any other article (of the Bonbay Cotton
Trade Association Limted) and that the award would stil
stand unless on the face of it, they have tied thenselves
down to sone |legal proposition which when examnm ned appears
to be unsound.

The proposition that energes fromthe above decision is
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this: in the case of a reasoned award, the court can
interfere if the award is based upon a proposition of |aw
which is unsound in |aw. The erroneous proposition of |aw
must be established to have vitiated the decision. The error
of law rmust appear from the award itself or from any
docunent or note incorporated in it or appended to it. It is
not permssible to travel beyond and consider nmaterial not
i ncorporated in or appended to the award. Now | et us exam ne
the award concerned herein fromthe above point of view and
see whether it suffers fromany error or |aw apparent on the
face of the award. W have gone through the award of the
| earned unpire- a man of great |earning and em nence, Dr.
P.V. Rajmannar - very carefully. Al that the | earned unpire
has done is to refer extensively to the correspondence that
passed between the parties and the other nmaterial placed
before himand infer therefromthat the appellant- Board did
never make a firm commtnent nor did it ever undertake to
i mport .and supply the machinery within a particul ar period
much | ess’ within a period of six nonths. The | earned unpire
remar ked

"There is no nention of this period of

six nonths in the relevant minutes of

the nmeetings of the Tender Conmittee;

but it is fairly clear that this period

was nentioned’ during the discussions.

The Board’s case which we find set out

in some of their lettersis that the

period of six nonths was  only an

approximate tine wi thin which t hey

expected the plant _and -machinery m ght

be avail able. But the Board would not

and did not wundertake definitely to

supply the plant and machi nery not | ater

than six months from6.1.1058, the date

of the order to commence work. There is

no oral evidence relating to this matter

and there is no sufficient ‘material in

the correspondence to war.r ant t he

conclusion that there was a term of the

contract which bound the Port Trust to

deliver to the Contractors the plant and

machi nery wi thin six nonths. Even at the

time when the two alternative proposals

were placed before the Contractors, it

was i npressed on themthat the proposals

for the Board itself to inport the plant

and machinery woul d involve del ay.

Qoviously, it was not for the Board to

be certain of the extent of the del ay.

The Board m ght have thought that it

woul d not take |onger than six nonths

for the arrival of the equipment. | am

unable it find any default or rem ssness

on the part of the Board in taking steps

to get the equipnent. It was as nuch to

their interest as to the Contractor’s

that the plant should be available as

early as possi bl e. Q herw se, the

conpl etion of the work would be del ayed.

There is no suggestion of any mal afide

act or negligence on the part of the

Board in t he procur enent of t he

equi prent. It should also be nentioned

that the Contractors thenselves took

some tinme before they coul d gi ve
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detail ed specifications. Taking all the
circunstances into consideration, | hold

that there has been no breach of any

Board because of the late arrival of the

pl ant and nachinery."

The finding of the Ilearned unpire is thus based upon
the material placed before himby both the parties and was a
pure finding of fact. Now, the Division Bench does not say
that the correspondence that passed between the parties or
that the materials placed before the arbitrator and referred
toin the award establishes that the Board undertook a firm
commitment to supply the machinery within six nmonths from
the date of acceptance of the tender (Cctober 6, 1958) -
assumng that it could say so. (W are, of course, of the
firmopinion that it was not open to the Division Bench to
re-apprai se the evidence/material before the |earned unpire
and come top a different finding of fact.) Wat the D vision
Bench says is that though there was no such firm comm tnment,
"the Board was under a bounden duty to have supplied the
machi nery within a reasonable tine" applying the principle
of Section 46 of the contract Act. The Bench finds that the
delay that has occurred in~ supplying the machinery is
unreasonabl e and on that basis holds that the contractor is
entitled to conpensation. Wth great respect, we are unable
to agree with this approach. Apart fromthe fact that this
theory of duty to supply within a reasonable tine was not
put forward before the Ilearned unmpire- it is neither
referred to by the 'Iearned unmpire, ~nor does it constitute
the basis of his award - the finding recorded by the |earned
unmpire (viz., that the period of six months was only a rough
estimate, an expectation, within which the Board thought it
could inport the machinery) is inconsistent with the theory
of obligation to inport wthin a reasonable tine. The
| earned wunpire has also found that the contractors
thensel ves took sonme tinme before they could give detailed
specifications of the nmachinery and parts required for
carrying out the work. The Bench /did not also find - it was
not even suggested by anyone - that the Board was guilty of
any deliberate delay or of any negligence or that it was
remss in taking steps required for inporting and/or
i mporting and/or supplying the nmachi nery. The master did not
lay in its hands. In such a situation, there was no roomfor
inmporting the theory of reasonable tine and for punishing
the Board for sonething of which it was not guilty.
Secondl y, the explanations to Section 46 nakes it abundantly
clear that "the question what is a reasonable tine is, in
each particular case, a question of a fact". The question
whet her the nmachinery was inported and supplied to. the
contractor within a reasonable tine or not was thus a
gquestion of fact and not a question of law. No such
contention was raised before the |earned unpire nor did he
record a finding on the said aspect. it was not open to the
Division Bench to record the said finding of fact, for the
first tine, at the stage of letters patent appeal and hold
on that basis that the Board is guilty of not performngits
obligation within a reasonable tine. In short, this is not a
case where the Division Bench has interfered on the ground
that the award suffers froman error of |aw apparent on the
face of award. This is a case where a new ground - and that
too factual in nature - was made out for the first tine at
the letters patent appeal stage for setting aside the award,
a reading of the judgnment of the Division Bench shows that
the Bench approached the matter as if it was sitting in
first appeal over the award. The judgment does not even
i ndicate on which recognised ground is it setting aside the
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award. It does not say either that the award is vitiated by
an error of law apparent on the face of it nor does it say
that the learned unpire was guilty of any misconduct in
conducting the proceedings or otherwise. W are of the firm
opi nion that this could not have been done.

For the above reasons, the appeals are allowed, the
i mpugned judgnent of the Division Bench is set aside and the
judgrment of the learned Single Judge is restored. The
respondent shall pay the costs of the appellant throughout.




