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ACT:

Mysore Sales Tax Act, 1957 as anended by Mysore Act. 11 of
1961--Levy of purchase tax on sugarcane purchased by
factories from growers--Purchase and supply of sugarcane
regul ated by Central and State Control~ Orders--Transactions
whet her anpbunted to sale within nmeaning of s. 2(f) of Mysore
Sal es Tax Act--Mitual assent between purchaser and seller
whet her Present--Factories whether deal er within nmeaning of
s. 2(k) of Act--Different rates of tax In different /States
whet her violative of Art. 14 of Constitution.

HEADNOTE:

By Mysore Act 11 of 1961 which cane into force on Cctober 1
1961 sugarcane was included at Serial No. 11-A'in the Third
Schedule to the Mysore Sal es Tax Act, 1957. As aresult of
the amendment the appellants were subjected to |evy of tax
on purchase of sugarcane. Their wit petitions challenging
the levy were dismissed by the High Court. In appeals by
certificate the appellants contended before this Court that
: (i) on account of the Central & State Control \ Oders
applicable to the transactions there was no mutual assent by
and between the appellants and the growers of sugarcane in
regard to supply of sugarcane by the growers and the
acceptance by the factories and therefore there was no
purchase and sale of sugarcane-, (ii) the appellants were
not dealers wthin the meaning of s. 2(k) of the Msore
Sales Tax Act; (iii) the levy of tax on purchase of
sugarcane at different rates in different States was dis-
crimnatory and in violation of Art. 14.

HELD : (i) The decisions relating to ’'conpulsory sales’
establish that statutory orders regulating the supply and
di stribution of goods by and between the parties under the
Control Orders in a State do not absolutely inpinge on the
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freedom to enter into contract. Legislative neasures or
statutory provisions fixing the price, delivery, supply,
restricting areas for transactions are all within the realm
of pl anni ng econoni ¢ needs ensuring producti on and
distribution of essential conmpdities and basic necessities

of comunity. The recent trends in these legal rules
delimt the variety of structure of rights and duties which
i ndividuals nay create by such acts and transacti ons. The

conpl exity of nodern activities and t he consequent
difficulty of providing for every eventuality have shaken
fervour for freedomof contract as there was during the
ni neteenth century. The econom c environment has changed.
The individual freedomis to be reconciled wth adequate
performance by the Governnent of its functions in a highly
organi sed society. Delimting areas for transactions or
parties or denoting price for transaction are all within the
area of individual freedom of contract with limted choice
by reason of ensuring the greatest good for the greatest
nunber by achievi ng proper supply at standard or fair prices
to elimnate the evils of hoarding and scarcity on the one
hand and availability on the other. [244 G z45 B

In the present case the Control Orders are to be kept in the
f orefront f or appreci ating t he true character of
transacti ons. It i's apparent that the area is restricted.
The parties are’ determ ned by the order. The

229

mnimm price is fixed. The mnimumquantity of supply is
al so regul ated. These features do not conpl ete the picture.
The entire transaction indicates that the parties agree to
buy and sell. The parties choose the ternms. of delivery..
The parties have choice with regard to obtaining supply of a
quantity higher than 95 per cent of theyield. The parties
can stipulate for a price higher than the nininmm The

parties can have terns for paynment in advance as well in
cash. A grower may not cultivate and there nay not be any
yield. A factory may be closed or wound up and may not buy
sugar cane. A factory can reject goods after inspection

I nspection and appropriati on of goods, which in the present
case were unascertained goods indicates not only freedom in
the formation but also in the performance of contracts. The
conbi nati on of all these factors indicates that the parties
entered into agreement with mutual assent and with volition
for transfer of goods in consideration of price. [248 B-E;,
247 B]

The transactions accordingly anmounted to sales wthin the
meani ng of s. 2(t) of the Mysore Sal es Tax Act.

Indian Steel & Wre Products Ltd. v. State of Madras [1968]
1 S CR 479, Andhra Sugars Ltd. & Anr. v. State of Andhra
Pradesh, [1968] 1 S.C.R 706 and State of Rajasthan & /Anr.
v. Ms. Karam Chand Thappar & Bros. Ltd. [1969] 1 S.CR
861, relied on.

State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd.
[1959] S.CR 379, Ms. Newlndia Sugar MIls Ltd. wv.
Conmi ssi oner of Sales Tax, Bihar, [1969] Supp. 2 S.C R 459,
M s. Chitter Mal Narain Das v, Comm ssioner of Sales Tax,
[1971] 1 S.C R 671, Newcastle Breweries Ltd. v. Inland
Revenue Comm ssioners (1927) 96 L.J.K B. 735, Kirkness
(I nspector of Taxes) v John Hudson & Co. Ltd., [1955] A 696
and Ridge Nominees Ltd. v. Inland Revenue Conmi ssioners
[1962] Ch. 376, Considered.

(ii) If a person carries on the business of buying or
selling a compdity it is not necessary that he shall sel
the sane conmodity to becone a dealer. The commodity may be
converted into another saleable cormodity or it may be used
as an ingredient in the manufacture of a conmodi ty.
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Therefore, the factories which bought sugarcane could be
said” to carry on the business of buying and selling
sugarcane and the factories were 'dealer’ w thin the neaning
of s. 2(k) of the Mysore Sal es Tax Act, [249 (]

State of Andhra Pradesh v. Abdul Bakshi & Bros. A I.R 1965
S.C. 531, relied on.

(iii) 1t was not disputed that all the factories in Msore
had been treated equally. Different rates of purchase tax

in different States are applicable on various grounds. The
gquantity available, the conditions of agriculturists, the
nunber of factories will all have distinctive features.

Therefore there could be no infraction of Art. 14 of the
Constitution.[249 E

(iv) In view of the decision of this Court in Tata Iron &
Steel Co.'s case the appellants could not inpeach the
imposition and levy of sale tax on the ground that the
appel lants could not collect fromthe purchasers of sugar
the purchase tax paid by the appellants on purchase of
Sugar cane. [249 G H]

Tata lron & Steel Co. v. State of Bihar, [1958] S.C R 1355,

appli ed.
230
JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 2002 to
2005 and 2014 to 2017 of 1968.

Appeal s fromthe judgnent and order dated April 16, 1968 of
the Msore High Court in Wit Petitions Nos. 2225 of 1967,

29 to 31, of 1968, 2208 of 1967 and 32 to 34 of 1969
respectively.

G Vasanta Pai, G L. Sanghi, P. C. Bhartari, B. Datta, J. B

Dadachanji, O C. Mathur and Ravinder Narain, for the appel-
lants (in all the appeals).

V. S Desai, S S Javalirand R B. A tar, for the
respondents (in all the appeals).

The Judgrment of the Court was delivered by

Ray, J. These appeals are by certificate against the
judgrment and order dated 16 April, 1968 of the Hi gh Court of
Mysore dismissing the applications of the appellants under
Article 226 of the Constitution for wits, orders  and
directions prohibiting the respondent-State of Msore and
the Comm ssioner for Commercial Taxes at Bangalore from
| evying or taking proceedings to | evy any purchase tax on
purchase of sugarcane fromthe grower or fromcollecting or
taki ng any proceedi ngs for recovery of any such tax with or
without penalty fromthe appellants. The appellants  also
asked for orders, wits and directions for refund of severa

suns of money collected as and for purchase tax.

The appel l ants are the India Sugars and Refineries Ltd. and
the Salar Jung MIIls Ltd. The India Sugars and Refineries
Ltd. is situated at Hospet in Bellary District in Mysore and
the Salar Jung Sugar MIls Ltd. is situated at Minirabad in
Rai chur District in Mysore.

The appellant, the India Sugars and Refineries Ltd. in four
applications now G vil Appeals No. 2015, 2016, 2017 and 2014
of 1968 inpeached the demand and col |l ecti on made agai nst the
appel lant for large suns of noney as and for purchase tax
and penalty on the purchase of sugarcane from the growers
for the period 1 April, 1962 to 30 June, 1967 and further
asked for refund of |arge sum of noney coll ected as purchase
t ax.

The appel lant Salar Jung Sugar MIlls Ltd. in four
applications now Civil Appeals No. 2003, 2004, 2005, and
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2002 of 1968 asked for simlar orders and directions in
respect of '"the period 1 July, 1963 to 30 June, 1967.

In the fifties practically all the States in which sugarcane
was grown for the purpose of manufacturing sugar used to
| evy cess on sugarcane brought into the prenmi ses of sugar
factories. This

231

Court in Dianmond Sugar MIls v. State of U P. (1) [1961] 3
S.CR 242 held that section 3 of the U P. Sugarcane Cess
Act, 1956 which enpowered the Governor of the State to
i npose cess on entry of sugarcane into the prem ses of a

factory did not fall within Entry 52 of List Il and as there
was no entry in the State List or in the Concurrent List in
which the said Act could fall, it was beyond the |egislative

conpetence of the State Legislature. The decision of this
Court was given on 13 Decenber, 1960. The Sugarcane Cess
(Validation) Act, 1961 was passed by Parliament validating
the inposition of collection of cess on sugarcane under
several State enactnments before the comencenent of the
Val i dation Act of 1961,

The Mysore State Legislature inposed tax on purchase of
sugar cane purchased by sugar factories. By Mysore Act No.

11 of 1961 which cane into force on 1 Cctober, 1961
sugarcane was included  at Serial No. 11-A in the Third
Schedule to the Mysore Sales Tax Act, 1957. The rel evant
provision in the Mysore Act is as follows

"11- A Sugarcane--Purchased by the last dealer in the State
liable to tax under this Act.-Fifteen per cent".

As a result of the anendnent the appellants were subjected
to levy of tax on purchase of sugarcane.

The appellants raised three principal contentions. First,

there was no nutual assent by and between the appellants and
the growers of sugarcane in regard to supply of sugarcane by
the growers and the acceptance by the factories and
therefore there was no purchase and sale of sugarcane.

Secondly, the appellants are not dealers within the  neaning
of section 2(k) of the Mysore Sales Tax Act. Third, the
| evy of tax on purchase of sugarcane at different rates in
different States was discrimnatory and in violation of
Article 14.

In order to appreciate the rival contentions on the first
ground as to whether there was a purchase or sale of
sugarcane the relevant |egislation has to be | ooked into and
facts and circunstances have to be ascertained for  finding
out as to what the actual transaction was.

In exercise of the powers conferred by section 3 of the
Essential Comodities Act, 1955 the Central Government on 27
August, 1955 made the Sugarcane Control Order, | 1955. The
Central Governnent was enpowered by clause 3 of the
Sugarcane Control Order, 1955 to fix the mninum price of
sugarcane to be paid by purchasers of sugar. Sale or
purchase of sugarcane at a price lower than the price  fixed
under section 3 was prohibit-

232

ed. The Central Governnent, however, could fix an additiona

price under certain circunstances and contingencies. C ause
4 of the Order of 1955 gave the CGovernnent power to prohibit
or restrict or otherw se regul ate export of sugarcane from
any area for supply to different factories and also to
direct that no jaggery or sugar shall be manufactured from
sugar cane except under and in accordance with the conditions
specified in a licence issued in that behalf.

On 4 Cctober, 1963 in exercise of the powers conferred by
section 3 of the Defence of India Act, 1962 the Centra

CGovernment introduced Rule 125-B to the Defence of India




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 19

Rul es. Rule 125-Binter alia stated that if the Centra
CGovernment was of opinion that it was necessary or expedient
for regulating or increasing the supply of sugarcane or for
securing the equitable distribution of sugarcane the Centra
CGover nirent could pass orders to reserve areas wher e
sugar cane was grown for a factory; determ ne the quantity of
sugar cane which a factory would require for crushing during
a vyear; fix with respect to any specified sugarcane grower
in a reserved area the quantity or percentage of sugarcane
grown by such grower for supply to the factory concerned,;
require a factory to enter into an agreenment with the grower
to purchase the quantity of sugarcane so determ ned; and
further direct that no sugarcane shall be exported from a
reserved area except under and in accordance with a permt
i ssued by the Central Governnent.

On 26 Septenber, 1963 sugar was notified under Rule 125-B of
the Defence of India Rules as a thing essential to the life
of the community: On 7 Cctober, 1963 the Central Governnent
directed 'that” the powers conferred by Rule 125-B of the
Def ence ‘of ~ India Rules shall be exercised by the State
Gover nment..

In this background the Mysore Covernment on 14 Novenber,
1963 in exercise of the powers conferred by Rule 125-B of
the Defence of India Rules brought into existence the Mysore
Sugar cane (Regul ation of Supply) Oder, 1963. |In Schedule |
of the Oder factories were specifiedand reserved areas
were enunerated in the said Schedul e for supply of sugarcane
to the specified factory and the sugarcane growers in the
reserved areas were to supply 95 per cent of sugarcane grown
to the factory concerned. Every factory to which supply of
sugarcane was to be nmade was required to enter into an
agreement with each sugarcane _grower to  purchase the
guantity of sugarcane determ ned. Purchase of sugarcane by
power crusher or for nmanufacture of _gur, shakkar, qgul
jaggery, rab or khandsari sugar was prohibited. Export of
sugar cane from

233

a reserved area was also prohibited except wunder permt.
Contravention of the Mysore Sugarcane Control O der was made
puni shable by forfeiture of property-in respect of which
there was a contravention. The Mysore Sugarcane Contro
Order, 1963 specified the India Sugars and Refineries -Ltd.
as the factory and enunerated the areas reserved for ~supply

of sugarcane to the specified factory. It my be stated
here that the Salar Jung Sugar MIIs Ltd. was al so specified
in the Schedule and it renmained specified until 1965 when

the Msore Sugarcane Minirabad Order, 1965 was made as
specially applicable to Salar Jung Sugar MIIs Ltd.

On 14 February, 1964 in exercise of the powers conferred by
section 3 of the Essential Commodities Act, the Centra
CGovernment amended the Sugarcane Control Order, 1955.
Clause 4 of the Sugarcane Control Order, 1955 was ‘anended
and substituted by a new clause. The new cl ause 4 conferred
powers on the Central CGovernment to reserve areas where
sugarcane was grown for a factory, determ ne the quantity of
sugarcane which the factory would require for crushing
during the year, fix with respect to any specified sugarcane
grower in a reserved area the quantity or percentage of
sugarcane grown by such grower which such grower would
supply to the factory concerned; require the sugarcane
grower and the factory to enter into an agreenment for supply
and purchase of the quantity of sugarcane so determ ned.
Clause 4 as anended further provided that every sugarcane
grower or factory to whomthe order applied would be bound
to supply or purchase the quantity of sugar covered by the
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agreement entered into and wilful failure on the part of
anyone would constitute a breach of the provisions of the
said Order.

On 20 February, 1964 in exercise of the powers conferred by
clause 6 of the Sugarcane (Control) Order, 1955, the Centra

CGovernnent directed that the powers conferred on the Centra

Government by clause 4 of the said Oder, shall be
exercisable by the State Governnents of Andhra Pradesh,
Assam Bihar, Cujarat, Kerala, Madhya Pradesh, Madras,
Mahar ashtr a, Mysore, Oissa, Punjab, Rajasthan, Uttar
Pradesh and West Bengal and the Chief Commi ssioner of
Pondi cherry.

On 15 January, 1965 the Mysore Governnent in exercise of the
Powers conferred by clause 4 of the Sugarcane Control Order,
1955 as anended and read with the notification dated 20
February, 1964 nmade the Mysore Sugarcane (Regulation of
Supply) (Munirabad) Order, 1965. The Mysore Sugarcane
(Muni rabad) Order of 1965 in clause 2(c) defined factory to
nmean the prenises of the appellant Salar Jung Sugar Mlls
Ltd. at Munirabad. 1In Schedule | of the Msore Sugarcane
(Regul ation of Supply) (Mnira-

234

bad) Order, 1965 the area reserved for supply of sugarcane
to the factory was enunerated setting out the names of the
vi | | ages. The Mysore Sugarcane Order, 1955 deternined the
crushing capacity of the appellant Salar Jung Sugar MIlls
Ltd. to be 1000 tons per day and the quantity of sugarcane
required by the factory during the crushing season to be
1,50,000 tons. The Order further stated that the factory
was to secure the quantity of =~ sugarcane from the area
specified in Schedule | -and the quantity of sugarcane to be,
supplied by each grower was fixed at 95 per~ cent " of the
sugarcane grown by the grower. Every sugarcane grower and
the factory’ concerned were required to enter into an
agreenment to supply or purchase the quantity of sugarcane
det erm ned under clause 4. Export of sugarcane from reserved
area was prohibited. The Sugarcane (Regul ation of / Supply)
Order, 1963 in so far as it related to matters provided for
in the Msore Sugarcane (Minirabad) Order, ~ 1965 was
repeal ed. Thereafter, the Mysore Sugarcane (Regul ati on of
Suppl y) O der, 1963 applied to the India Sugar and
Refineries Ltd. and the Mysore Sugarcane (Regul ation of
Supply) (Munirabad) Oder, 1965 applied to the Sal ar~ Jung.
Sugar MIls Ltd.

On 16 July, 1966 in exercise of the powers conferred by
section 3 of the Essential Commodities Act, 1955 the Centra

CGovernment nade the Sugarcane (Control) Order, 1966 and
repeal ed the Sugarcane (Control) Order, 1955. Under. the
Sugarcane (Control) Order, 1966 'factory’ neans any premni ses
including the precincts thereof in any part of which /sugar
is manufactured by vacuum pan process, 'price’ nmeans the
price or the mininmumprice fixed by the Central Governnent
from tine to tine delivered at the gate of the factory or
sugarcane purchasing centre and reserved area’ means -any
area where sugarcane is grown and reserved for a factory in
terns of the Order. C ause 3 of the 1966 Sugarcane Control
O der dealt wth mninmumprice of sugarcane fixed by the
Central Covernnment having regard to (a) cost of, production
of sugarcane, (b) the return to the grower from alternative
crops on the general trend of prices of agricultural conmo-
dities, (c) availability of sugar to the consuner at a fair
price, (d) the price at which sugar produced from sugarcane
is sold by producers’ of sugar, and (e) the recovery of
sugar from sugarcane. Purchase and sale of sugarcane at a
price lower than that fixed was prohibited. The price of
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sugar cane becane-payabl e 14 days fromthe date of delivery.
Additional price for sugarcane could also be fixed under
clause 5. Under clause 6 of the Order the Central Covernment
could reserve area where sugarcane is grown for the factory
havi ng regard to the crushing capacity of the-, factory, the
avail ability of sugarcane in the reserved area and the

235

need for production of sugar and al so determne the quantity
of sugarcane required by the factory for crushing during any
year and fix the quantity to be supplied by a grower to the
factory. The grower and the factory were required to enter
into an agreenent for supply or purchase of sugarcane.
Export of sugarcane fromany reserved area was prohibited

In exercise of the powers conferred by clause 6 of the
Sugar cane (Control) Order, 1966 the Msore Sugar cane
(Regul ation of Distribution) (Minirabad) Oder, 1966 was
made by the Governnent of Msore repealing the Msore
Sugar cane . (Regul ation of Supply) (Mnirabad) Order, 1965.
The 1966 Sugarcane (Munirabad) Order was in relation to the
appel | ant's ~Sal ar~ Jung Sugar MIls Ltd. Clause 3 of the
Order dealt with the crushing capacity of the factory being
1000 tons per day and the quantity of sugarcane required for
the factory during the year was determned to be 1,50,000
tons. The appellant’s factory was to secure the quantity of
sugarcane determ ned ‘under <clause 3(2) from the areas
specified in Schedule | being the reserved areas for supply
of sugarcane to the factory. The sugarcane growers in the
reserved area were to supply 95 per cent of ‘the sugarcane
growmn by themto the factory. The sugarcane grower and the
factory were required to enter into an agreement for supply
and purchase of sugarcane.

Counsel on behalf of the appellants contended that there was
no sale and purchase of sugarcane by reason of ‘want of
mutual assent and further that the entire transaction was
only by operation of statutes, and at no stage there was any
element of freedomto buy or sell. It was said that under
the statutes these consequences energed. First, the price
was fixed. Secondly, the sugarcane grower was required to
deliver sugarcane and the factory was required to receive
supply only fromthe sugarcane grower in the reserved area

Thirdly, the quantity of supply by the sugarcane grower,
nanmely, 95 per cent of the produce was fixed. Fourthly, the
gquantity of sugarcane required by the factory was fixed at
1,50,000 tons a year. Fifthly, the grower in the reserved
area could not export sugarcane to any place or _person
outside the area. Sixthly, it was said that entering into
agreement between the grower and the factory for supply and
purchase of sugarcane was under the statute.

Counsel for the State on the other hand contended that  the
transaction was in essence and substance purchase and sale
and there was nutual assent between the parties as to the
transactions. It was said that a grower after he had | grown
sugarcane at the commencenent of the cultivation ' season
m ght bargain for a price higher than the mninum price.
Again, if the factory did not L500Sup.Cl/72

236

agree to pay higher price the grower mght not elect to grow
sugarcane or even allow his land to lie fallow The factory
m ght agree to pay a price higher than the mininumprice in
order to provide sufficient inducement to growers for higher
yield. Strong reliance was placed by counsel for the State
on the agreenment entered into between the growers and the
factory as decisive of purchase and sale. As to the
agreement it was said on behalf of the State that to ensure
a well phased supply of sugarcane to the factory the latter
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mght enter into an agreenent with the growers even before
they would plant sugarcane. The dates of delivery were to
be agreed upon between the parties. The growers according
to the State m ght ask for advance paynment of price in cash

or in the formof seedlings, fertilisers and the Iike.
Factories could ask for nmore than 95 per cent of the yield.

At all relevant tines sugarcane was declared to be an
essential commodity. The various orders were nade for
regul ating the supply of sugarcane to the factories having
regard to the crushing capacity of the factory, t he
availability of sugarcane in the area and the need for
production of sugarcane. Thi s co-ordi nation bet ween

production and distributiion of sugarcane on the one hand and
producti on and distribution of sugar on the other hung toge-
ther as conplenentary to each other in regard to the
requi rements of basic ingredient. The carving out of areas
for production and-distribution of sugarcane is necessary to
preserve continuity of supply and to prevent shortage and
defective di-stri bution. The' regulation of supply of
sugarcane by fixing the m nimumprice is an application of
t he principle of utilitarianism which receives t he
approbati on and goodwi | |- of both the grower and the factory
so that the grower is assured of an economic conpetitive
return and the factory is al so assured of not being scared
by soaring and fluctuating price to thwart and inpede
producti on and nmanufacture of sugar

Counsel for the appellants extracted the famous dictum of
Sir Henry Maine and submitted that the orders in the present
case were retrograde step and the clock was ' put back by
reversing the historical evolution fromstatus to. contract.
What was enphasi zed by counsel for the appellants was as
follows : The various Orders had the effect of bringing into
exi stence the status of delivery by the growers and
acceptance by the factory of sugarcane as a result 'of the
statutory orders and there was no area of bargain. There
was no element of will. There was no aspect of assent. The
entire transaction was nothing but a reginentation of
pattern of automatic supply and acceptance. The grower was
bound to deliver. The factory was bound to accept. Neither
party could nmove out of the apron strings of the statutes.
237

This Court 1in State of Madras v. Gannon Dunkerley & Co.
(Madras) Ltd. [1959] S.CR 379 in dealing wth t he
assessment of Gannon Dunkerley & Co. to sales tax on the
value of the materials used in the execution of building
contracts within the taxable turnover of the conpany held
that the building contract was one entire and .indivisible
transaction and there was no separate individual sale of the
building materials conprised in the construction. 't/ was
said by this Court that in a building contract the agreenent
between the parties was that the contractor shoul d construct
the building according to the specifications contained in
the agreement ,and in consideration therefor receive paynent
as provided therein, and in such an agreement there was
,heither a contract to sell the materials wused in the
construction nor did the property pass therein as novable.
The reason why counsel for the appellants relied on the
decision in Gannon Dunkerley & Co. was in support of the
proposition that the word 'sale’ occurring in Entry 54 in
List Il was to be interpreted in the sense in which the word
"sale’ is used in the Indian Sale of Goods Act. This Court
in Gannon Dunkerley & Co. referred to the neaning of the
wor d 'sal e’ in various treatises i ke Bl ackst one’ s
Commentary, Ben anmin on Sale, Halsbury’'s Laws of Engl and and
held relying on the neaning given by Benjamn on Sale that
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the four elenents required in a sale were; first, that the
parties nmust 'be conpetent to contract; secondly, there
should be mutual assent; thirdly, property in the thing is
to be transferred; and, fourthly, the price in noney is to
be paid. Counsel for the appellants contended that the
el ement of nutual assent was |l acking in the present cases.
In Ms New India Sugar MIls Ltd. v. The Conmm ssioner of
Sal es Tax, Bihar [1963] Suppl. 2 S.C.R 459 a question arose
as to whether the despatches of sugar to the Province of
Madras by dealers in accordance with the directions issued
by the Controller under the Sugar and Sugar Products Control
Order, 1946 was liable to be taxed as a sale. This Court in
the mpjority opinion held that the despatches of sugar under
the directions of the Controller were not the result of any
contract of sale because there was no offer by the dealers
to the State and no acceptance by the State. The deal er was
held to be conpelled to carry out the directions of the
Controller and there was no volition. Intimation by the
State ‘of / its requirenent of sugar to the Controller or
comuni cation of the allotnent order to the dealer assessee
was held not to amount toan offer. The minority view in
that case was that there was a sale of sugar and consent
could be express or inplied and as long as the parties
carried on trade under controls at fixed price they nust be
deened to have agreed to such a price; there nust be an
anplied contract wth an inplied offer and an inplied
accept ance. The decision of this Court in the case of
Gannon
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Dunkerley & Co. (supra) was referred to inthe New India
Sugar MIls (supra) case for the neaning of the word 'sale).
The nmajority viewin the case of New India Sugar MIls Ltd.
was on the reasoning that the prerequisite to a sale was a
contract of sale which was to be had between the parties.
The Province of Madras intimted its requirenents to the
Controller. The Controller called upon the manufacturing
units to supply sugar to the Province. It was held that the
Controller did not act as an a,-lent of the Province to
purchase goods but that he acted in exercise of his
statutory authority. Therefore, there was no offer by the
Province to purchase sugar and there was no acceptance of
of fer by the manufacturer. The ratio was that there was no
privity between the manufacturer and the Province: The
mnority view in that case was that there mght be
conpul sion in both buying and selling but a conpelled sale
m ght nevertheless be a sale. Hi dayatullah, J. for the
mnority view said "the affairs of the world are very
conplicated and sales are not always in their elenentary
forns. Due to short supply or maldistribution  of -goods,
controls have to be inposed. There are permts, /price
controls, rationing and shops which are licensed. “Can it be
said that there was no sal e because nmutuality is | ost on one
account or another ? It was not said in the case of  Tata
Iron and Steel Co. Ltd. v. The State of Bihar [1958] S.C.R
1355 which was a case of control, that there was no sale.
The entry should be interpreted in a liberal spirit and not
cut down by narrow technical considerations. The entry in
ot her words shoul d not be shorn of all its content to |eave
a mere husk of legislative power. For the purposes of
| egi slation such as on sales lax it is only necessary to see
whether there, is a sale express or inplied. Such a sale
was not found in forward contracts and in respect of
materials used in building contracts. | am of opinion that
in these transactions there was a sale of sugar for a price
and the tax was payabl e".
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Could a conpany which supplied steel products to various
persons in the State of Madras at the instance of the Stee
Controller exercising powers under the Iron and Stee
(Control) of Production and Distribution Order, 1941 be
assessed to sales tax oil those transactions. This was the
guestion in. Indian Steel & Wre Products Ltd. v. State of
Madras [1968] 1 S.C.R 479. Cause 5 of the Order in the
Madras case stated that "no producer or stockhol der shal
di spose of or agree to dispose of or export or agree to
export from British India any iron or steel except in
accordance with the conditions contained or incorporated in
a general or special witten order of the Controller”.
Clause 10-B of the Order stated that "the Controller may, by
a witten order require any person holding stock of iron and
steel, acquired by
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him otherwi se than in accordance with the provisions of
Clause 4 to sell the whole or any part of the stock to such
person or ‘cl ass of persons and on such terns and conditions
as nmay be specified in the Oder". dause 4 of the Oder
dealt with acquisition and stated that "no person shal
acquire or agree to acquire any iron or steel from a
producer or a stockholder except under the authority of and
in accordance with the conditions contained or incorporated
in a general or special witten order of the Controller".
The conpany contended that the parties to whom the goods
were to be supplied, the price which was to be paid, the
manner in which goods were to be transported and the node in

which payment was to be made were all determined by the
Controller and therefore the transfers were not sales
because of conpulsion-and |lack of agreement. Hegde, J.

speaking for the Court referred to the observations in
Cheshire and Fifoot Law of Contract (6th Ed.) at p. 22 and
said "Law i nvariably inposed sonme restrictions on freedom of
contract’ But due to change in political outlook and as a
result of econom c conpul sions, the freedomof contract is
now being confined gradually to narrower and /narrower
limts. It woul d be incorrect to contend that because |aw
i nposes sone restrictions on freedomto contract, there is
no contract at all. So long as nutual assent “is not
conpletely excluded in any dealing, in law it is a
contract". The transactions were held to be sales because
the date for supply of goods’, the tine for paynent and the
i ndependent arrangenent between the parties for transport
predi cated the basis of nmutual assent.

The Andhra Pradesh Sugarcane (Regul ation of Supply and
Purchase) Act, 1961 cane up for consideration before this
Court in Andhra Sugars Ltd. & Anr. etc. v. State of Andhra
Pradesh & Ors. [1968] 1 S.C R 706. A sugar factory had to
buy sugarcane from canegrowers in conformty wth the
directions of the Cane comm ssioner. The State Government
by notification had power to tax purchases of sugarcane for
use, consunmption or sale in a sugar factory. The' ‘sugar
factories challenged the validity of the Act enpowering the
Government to tax purchases of sugarcane in those instances
because the factories were conpelled to buy cane from the
sugarcane growers and they were bound to enter into
agreements in prescribed terns and conditions and to buy
sugarcane in conformty with instructions issued by the Cane
Conmi ssi oner under the Act and areas were declared as the
factory zone for supply of cane to a factory, the factory
was bound to purchase quantity of cane grown in that area
and offered for sale as mght be determned by the Cane
Conmi ssi oner, the cane growers were pr ohi bi ted from
supplying or selling cane to any factory or person otherw se
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than in accordance with the provisions of the Schedule.
This Court on reading the provisions of the Act and the
Rules framed thereunder found that a cane-grower in a
factory zone was
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free to sell or not to sell his sugarcane to the factory.
The contention of the factories was that if the grower
offered to sell the factory was bound to enter into
agreement on prescribed terns and conditions and therefore
the factories were conpelled by law to buy cane from the
growers and the purchases were not made under agreenents.
Bachawat, J. speaking for the Court in the Andhra Sugars
case said that the decision in the NewlIndia Sugar MIlls
Ltd. was not to be treated as an authority for the
proposition that there can be no contract of sale under
conpul sion of a statute. The offer of a cane grower to sel
was a free consent and the conpulsion of Ilaw was not
coercion as definedin section 15 of the Indian Contract
Act, 1892. The agreenent in spite of the conpul sion of |aw

was said to 'be neither void nor voidable. A canegrower
nmade an offer directly to the factories. The factory
accepted it. The parties signed an agreenent. There was
privity of contract between the parties. It was therefore a

contract of sale and purchase though the buyer was obliged
to give his assent ‘'under conpul sion of a statute.

In the case of Andhra Sugars Ltd. this Court referred to the
whittling down of the |laissez faire conceptt in a socia
Wel fare State by enphasising the public interest to contro
unfair conpetition and conbination. It was said "The cane
growers scattered in the villages had no real " bargaining
power. The factory owners or their conbi nes enjoyed a near
nonopoly of buying and could dictate their own terns. In
this unequal contest between the canegrowers and the factory
owners, the |law stepped in. and conpelled the factory to
enter into contracts of purchase of cane offered by the
canegrowers on prescribed ternms and conditions".

The Colliery Control Order, 1945 enpowered the Centra
CGovernment to fix price at which coal mght be  sold by
colliery owners. The colliery owners were prohibited from
selling or agreeing to sell or offering to sell coal at a

price different fromthe price fixed in that behalf. Were
a colliery owner signified to the Deputy Coal Controller
(Distribution) in witing his willingness to sell direct to

consuners and an allotnment was nade by the Deputy Controller
to a consunmer for such direct sale, the coal was to be
delivered to the consuner at the price fixed under clause 4
of the Oder. The Central Covernment was authorised to
issue fromtine to time such directions as it thought fit to
any colliery owner regul ating the disposal of his stocks of
coal or of the expected output of coal in the colliery
during any period including directions as to the grade, size
and quantity of coal which mght be disposed of and persons
or class or description of persons to whom coal should or
shoul d not be di sposed of. The order
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further provided that no person shall acquire or purchase
any coal froma colliery, and no colliery owner or his agent
shal |l despatch or agree to despatch or transport any coa
from the <colliery except under the authority and in
accordance wth the conditions contained in a general or
special authority of the Central Governnent.

The Colliery Coal Control Order 1945 cane up for considera-
tion in State of Rajasthan & Anr. v. Ms. Karam Chand
Thappar & Bros. Ltd. [1969] 1 S.C.R 861. Under a contract
with Equitable Coal Company, Karam Chand Thappar and Bros.
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Ltd. acquired the nonopoly right to supply coal on behal f of
the collieries in Rajasthan and sold as the agent of the
Equi table Coal Conpany. Karam Chand Thappar and Bros.
entered into an agreenent with the State of Rajasthan to
supply coal to the Rajasthan Covernnent. The conmpany
contended that the supply of coal to the State of Rajasthan
did not constitute sale as the supply was controlled by the
Colliery Control Order, 1945 and even if there was a sale it
would be inter-State sale. It was held that the Colliery
Control Order super-inposed upon the agreenment between the
parties the rate fixed and the el ements necessary to render
turnover from sale of goods liable to sales tax, nanely,
conpetency of parties, mutual assent of the parties, passing
of property in the goods supplied to the purchaser and
paynment or prom se of paynent of price were present in the
transaction. 1In the Rajasthan case it was noticed that when
the goods supply of which is controlled by statutory orders
are delivered pursuant to contract of sale the principle of
di e decision in the case of New, India Sugar MIls Ltd. has
no application. Shah, J. speaking for the Court in the
Raj ast han- case said that there was an agreenent of sale
between the parties conpetent to contract and in pursuance
of the agreenent of sale property in the goods supplied
passed to the purchaser for price.agreed to be paid. The
transaction was, therefore, one of sale of goods within the
neani ng of the Rajasthan Sal es Tax Act.

The U. P. Weat Procurenment (Levy) Order, 1959 was nade for
mai nt ai ni ng and securing equitable di stri bution and
availability of wheat at fair prices. By clause 3 (1) of
the Oder ’'every licensed dealer shall sell to the State
Government at the controlled prices 50 per cent of the wheat
held in stock by himat the commencenent of  this  Oder’
Again by clause 3(2) licensed dealer "is directed to sell to
the State CGovernnent 50 per cent of wheat purchased by him
every day with the date of the commencenment of this O der
and wuntil such tine as the State Government otherw se
directs’. The Order enjoins the |icensed dealer to deliver
the quantities specified in sub-clause (1) of ‘clause 3
either to the Controller c. to such other person as may be
aut hori sed by the Controller to take delivery on his behalf.
The Enf or cenent
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Oficer had power to find out whether the dealer was
carrying out the obligation. The U P. Weat Procurenent
Order was challenged in Ms. Chitter Mal- Narain Das v.
Conmi ssi oner of Sales Tax [1971] 1 S.C.R 671 on the ground
that there was no contract between the |icensed dealer and
the State pursuant to which goods were sold within the
neaning of the U P. Sales Tax Act. It was held that the
obligation to deliver wheat arose out of the statute and
there was no volition of the Iicensed dealer. The source of
the obligations to deliver the goods and pay for them was
said to be not in consensus 'but in the statutory order. It
was said that the order did not ’envisage any consensua
agreenment’ and it did 'not require the State to enter into
even an informal agreenment’. It was said 'On the date of
the comencenent of the U.P. Weat Procurenent (Levy) Order
upon the licensed dealer was inposed a liability to deliver
half the quantity of wheat on hand, and he had also to
supply to the State CGovernneat 50 per cent of the quantity
of wheat procured or purchased by himevery day beginning
with the date of commencenent of the Order. |If he failed to
carry out the obligation he was liable to be penalised. To
ensure that he carried out his obligation his prem ses were
liable to be searched and his property sequestered (sic.)
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The Order ignored the volition of the deal er’

The neani ng of the word ’conpul sory sale’ cane up for consi-
deration in three English decisions. These are Newcastle
Breweries Ltd. v. Inland Revenue Commissioner [1927] 96
L.J.K.B. 735 and also reported in 43 T.L.R 476, Kirkness
(I'nspector of Taxes) v. John Hudson & Co. Ltd. [1955] A.C
696 and R dge Nominees Ltd. v. Inland Revenue Conm ssioners
[1962] Ch. 376.

In Newcastle Breweries Ltd. (supra) the question was whether
a sum awarded to the conpany by way of conpensation for a
quantity of rumrequisitioned by the Admrality wunder the
Def ence of the Real m Regul ations was a profit arising from
its trade or business. ‘The conpany contended that it was
not, because the conpensation represented the conpulsory
taking by the Crown of a part of the capital of the conpany,
and, therefore, the conpensation was not a profit from the
busi ness. It was held by Rowatt, J., the Court of Appea
and the House of Lords that the cost of the rumwas treated
as an' outgoing of the business and if raw rum had been
vol untarily sold the price would have cone into conputation
of profits and the circunstance that the sale was conpul sory
made no difference.

In the case of John Hudson & Co. Ltd. the wagons owned by
the conpany were on 1 January, 1948 under requisition by the
M ni ster of Transport under the powers contained in Regul a-
243

tion 53 of the Defence Regulations 1939. On the sane day
the property in ‘these wagons was vested in  the British
Transport Corporation by virtue of section 29 of the
Transport Act, 1947. Section-30 of the  Transport Act
provi ded conpensation to the owner of the wagons. The
amount of conpensation determned in accordance with the
provisions of the Transport Act was  substantially ' higher
than the. witten down val ue of the wagons for the purposes
of income-,tax allowances in respect of wear and tear as
appearing in the conpany’ s  books. On these facts a
bal anci ng charge under section 17 of the English Incone Tax
Act, 1945 was made on the conpany. The anpbunt represented
the excess of the original cost over the witten down val ue.
The conpany appeal ed agai nst the balancing charge "to the
Conmi ssi oners for the special purposes of the Income-tax Act
who determ ned the question in favour of the Crown. Upjohn
J. reversed their determination. The Court of Appeal and
the House of Lords upheld his decision

The decisions in the case of John Hudson & Co. Ltd. turned
on the neani ng of the provisions of sction 17 of the English
I ncome-tax Act, 1945 as to whether the conpany’ s wagons were
sold within the nmeaning of that section. Viscount Sinonds,
L.C. said that the wagons were not sold and it would  be a
rave misuse of |anguage to say that they were sold. Under
the English Lands C auses Consolidation Act, 1845 central or
| ocal authorities have powers of conpul sory acquisitioon and
t hese powers are commonly referred to as powers of
conpul sory purchase and the transaction is somnet i-nes
referred to as a conpulsory sale. The word sale’ in the
English Incone-tax Act wthout sone context to aid the
i ncl usi on of conpul sory sale within the neaning of the word
"sale’ in the Incone-tax Act was hold not to apply to
i nclude a case of conpul sory acquisition. The operation of
the Transport Act in that case was held to be different from
that of the Lands O auses Consolidation Act, 1845, because
the Transport Act did not have the elenents which in sone
degree assimlate a conpulsory sale to a sale sinmpliciter.
These conpulsory sales wunder the English Lands d auses
Consolidation Act place the parties in a position to
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negotiate and apart fromthe power of conmpulsion in the
background they were |ike an ordi nary vendor and purchaser

The consensus between vendor and purchaser which is invol ved
in the natural neaning of the word ’'sale’ cane up for
consideration in the recent decision of the Court of Appea
in the case of Ridge Nom nees Ltd. Ridge Securities made an
offer to purchase fromthe stockhol ders of another conpany
Gresham the whole of the stock of that conpany. The offer

was conditional upon acceptance before a certain date. A
docunent of transfer of 440 shares in Greshamwas made by
Ms. Rita Bell in consideration of
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pound 891 paid by Ridge. The question was whether the
docunent was properly described as a conveyance or transfer
on sale of any property within the nmeaning of the English
Stanp Act, 1891. Section 209 of the English Conpanies Act,
1948 conferred power on_ an agent to execute an instrument of
transfer ~on a dissenting sharehol der’s behal f. The offer
made by Ri'dge Conpany to purchase shares in G esham conpany
was conditional upon acceptance by the hol ders of not |ess
than 90 per cent of the issued capital of G esham |In fact,

nore than 90 per cent in value did accept the offer. Ms.
Rita Bell was one of those who did not think it fit to
accept it. Ther eupon Ri dge Conmpany invoked powers and

provi sions of section 209 of the English Conpanies Act. The
transfer of the shares of Ms. Bell was not executed by her
but pursuant to the powers given by section 209 of the
Engl i sh Conpani es Act by sone one on _her behalf. Ms. Bel

was not an assenting but a dissenting sharehol der. Her
shares were transferred by virtue of the powers given to the
transferee conpany by the Act. It is in that context that

the question was whether the conveyance or transfer was sale
of any property. The contention was that there could not be
a sale because the essential elenent of nutual assent was
absent . The Court of Appeal hel'd that the instrunent mnust
be regarded as a transfer of sale. Lord Evershed, MR said
that by the machinery created by the Conpani es Act ‘and the
statutory authority given by the Act to the agent to execute
transfer on Ms. Bell’s behalf it has in truth brought into
being that which ex facie in all its essential ~charac-
teristics and effect is, and becones, a transfer on sale of
Ms. Bell’s stock. Danckwerts, L.J. in the sane case -said
about the transfer of shares. "It seens to nme that a sale
may not always require the consensual el enment nentioned  in
Benjamin on Sale. 8th ed. p. 2, and that- there nay, in
truth, be a conmpul sory sale of property wth which the owner
is compelled to part for a price against his wll. The
effect of the statute in such a case is to say that the
absence of the transferor’s consent does not matter and the
sale is to proceed without it".

These decisions establish that statutory orders regulating
the supply and distribution of goods by and between the
parties under Control Orders in a State do not absolutely

i mpi nge on the freedomto enter into contract. Legi slative
neasures or statutory provisions fixing the price, delivery,
supply, restricting areas for transactions are all wthin

the real m of planning econoni c needs ensuring production and
distribution of essential commodities and basic necessities
of community. The recent trends in these legal rules delmt
the wvariety of structure of rights and duties whi ch
i ndividuals nay create by such acts and transacti ons. The
conpl exity of nodern activities and t he consequent
difficulty of
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providing for every eventuality have shaken fervour for
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freedom of <contract as there was during the nineteenth
century. The econonic environnent has changed. The
i ndividual freedom is to be reconciled wth adequat e
performance by the Government of its functions in a highly

organi sed society. Delimting areas for transactions or
parties or denoting price for transactions are all wthin
the area of individual freedomof contract wth. Ilimted

choice by reason of ensuring the greatest good for the
greatest nunber by achieving proper supply at standard or
fair price to elimnate the evils of hoarding and scarcity
on the one band and availability on the other

In the present case, the parties are certain. The parties
are defined, nanely, that the sugarcane grower is delivering
and supplying and the factory is accepting the goods. The
property in the goods is transferred fromthe grower to the
factory. The transaction is not a gift nor an exchange nor
a hypothecation nor a |loan. There is consideration for the
transfer. Counsel for the appellants contended that there
was no mutual assent because the price was fixed, the
quantity for supply and delivery was deternined, the parties
had no choiceto go to strangers or-outsiders in the open

market. |In Benjamin on Sale, 8th Ed. at page 68 the law as
to mutual assent is stated as this. "The assent need not as
a general rule be express. It may be inplied from their

| anguage or fromtheir conduct; may be signified by a nod or
a gesture, or nay even be inferred fromsilence in certain
cases; as if a custoner takes up wares off - a tradesman's
counter and carried themaway and nothing is said on other
side, the law presunes an agreement of sale for the
reasonabl e worth of the goods.~ But the assent mnust in order
to constitute a valid contract, be nmutual and -intended to

bind both sides. It nust also co-exist on the same nonent
of time". The assent must be mutual and bind both ' sides.
The proposal by one man nust be accepted by another and this
acceptance nust be unconditional. The assent rmust be

comunicated to the other party or sone act nust be done
which the other party has expressly or inpliedly offered to
treat as a communi cation. Judged by these standards in the
forefront exists the agreenent between the parties in the
present case. The statutory orders required parties to
enter into agreenent. The parties did in fact enter into
agreenents. The agreenent contains intrinsic evidence -that
the growers agreed to sell and the factory to buy goods.
Counsel for the appellants contended that nutual assent in
the present case would not be free but conpulsory and the
parties would have no choice in the matter —and therefore
there woul d be no sale. The nost common place illustration
of supply and acceptance of goods resulting in (sale under
the present conditions.
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is furnished by the present systemof sale of - rationed
goods. There are ration shops in particul ar areas. Rati on

cards are distributed to residents in that area. The owners
of these cards are required to go to the particular  shop
nentioned in the card for supply of rationed articles.
Price is also regulated by the Rationing O der. Therefore
the parties, the price, the shop, the supply and the
acceptance of goods in accordance with the provisions of the
Rationing Oder are all regulated. Wen one presents a
ration card to the shop and the shop owner delivers the
rationed articles and the holder of the ration card accepts
them and pays the price, there is indisputably a sale.
Counsel for the appellants said that choice was left wth
the ration card holder to co to the shop or not to go there
at all but the parties had no choice in the present case
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whet her the factory would or would not enter into agreenent.
In the present case both the factory and the sugarcane rower
have sone choice in the matter. The factory owner and the
grower might not have occasion to enter into agreenents at
all. The factory may be closed. The grower may not grow
sugar cane. The rower might not tender the goods. The
factory owners mght not accept delivery. The choice of the
parties is there as in ordinary sales. The position of the
factory owner vis-a-vis the sugarcane grower is either that
factory will be shut and closed down or the factory will
have to be kept running and for that supply will have to be
taken fromthe sugarcane growers. This may be conparable to
undertaking a journey by rail or air with no choice as to
t he medi um

The agreenent between the factory owner and the sugarcane
,,rower furnishes the guide to ascertain the real character

of the transaction between the parties. These are the
features.  The factory agrees to buy. The grower agrees to
sell. It is true that 95 per cent of the sugarcane will be

sold. The parties have the choice to increase the quantity
above 95 per cent. The quantity to he brought and sold is
cultivated or to be cultivated by the grower. The delivery

isto be at the factory. Delivery will be in such lots, on
such dates and at such time as shall be agreed upon. The
node of delivery may al'so be within the scope of agreenent.
The price wll be the controlled price. The grower can

bargain for higher price. The sugarcane grower can ask for
paynment in advance. Payment may be in cash or in kind. The
sugarcane will be accepted after inspection. There is scope
for rejection of goods. Various colums in~ the agreenent
indicate the villages where sugarcane is to be cultivated,
the nanmes of the varieties of sugarcane to be cultivated.
The last two colums are estinated quantity offered to be
delivered and the period of delivery. Al these features
indicate, wth wunerring accuracy that there is offer,
i nspection, and appropriation of goods to the con-

247

tract. The goods will be accepted by the factory  after
i nspections and price will be paid on delivery. ~The mutua
assent is not only inplicit but is also explicit.

Anot her feature in the agreements in the present” case is
that the goods are unascertained. The agreenents speak of
i nspection of goods. I nspection and appropriation of
unascertained goods indicates not only freedom in the
formation but also in the performance O contracts.
Unascert ai ned goods are distinct from specific or
ascertained goods in the sense that future goods include
goods not yet in existence or goods in existence but not yet
acquired by the seller. It is safe to say that future goods
for purposes of passing of property can never be specific.
Future goods if and when sufficiently identified “might be
speci fic goods. Unascertai ned goods are not defined by the
Sal e of Goods Act but they fall into three nain categories.
First, goods to be manufactured or grown by the seller which
are necessarily future goods. Second, generic goods. for
exanpl e, 100 tons of sugarcane or the |like which nust also
be future goods where the seller does not own sufficient
goods of the description in question to appropriate to the

contract. The third category is an unidentified part of a
speci fic whole, for exanple 1000 tons of sugarcane out of a
particular |ot of 5000 tons of sugarcane. In the present

case, sugarcane was to be grown by the grower. Delivery was
to be nmade thereafter. The goods were to be inspected and
then paid for. Therefore, in the present case, it would be
a sale of unascertained goods. Under section 23 of the
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I ndi an Sal e of Goods Act when there is a contract of sale of
unascertai ned goods no property in the goods is transferred
to the buyer unless and until the goods are ascertained.
Then agai n. under section 23 of the Indian Sale of Goods Act
where there is a contract for the sale of unascertained or
future goods by description when the goods of t hat
description and in a deliverable state are wunconditionally
appropriated to the contract, either by the seller with the
assent of the seller, the property in the goods thereupon
passes to the buyer. It is this unconditional appropriation
which wll pass the property. Again, under section 23 of
the Indian Sale of Goods Act where the seller delivers the
goods to the buyer or to a carrier or other bailee for the
purpose of transm ssion to the buyer and does not reserve
the right of disposal he is deened to have unconditionally
appropriated the goods tothe contract. Therefore, in the
present case the goods were to be ascertai ned by
i dentification, del ivery, inspection and uncondi ti ona
appropri ati on.
These foregoing features indicate that the transaction in
the present case constituted sale within the neaning of sale
in section 2(t) of the Mysore Sales Tax Act, 1957. Sale is
defined in section 2(t) as follows
248
"sale’ with all its grammatical variations and
cognate expressions neans every transfer of
the property in goods by one person to another
in the course of trade or business for cash or
f or deferred payment or ot her val uabl e
consi derati on, but does not i.ncl ude a
nort gage, hypot hecati on, charge or pledge".
The Control Orders are to be kept in~ the forefront for

appreciating the true character of ~transactions. It is
apparent that the area is restricted. The parties are
determined by the order. The mininumprice is fixed. The
m nimum quantity of supply is also regulated. These
features do not conplete the picture.’ The entire
transaction indicates that the parties agree to  buy and
sel | . The parties choose the terms of delivery. The

parties have choice with regard to obtaining supply of a
quantity higher than 95 per cent of the yield. The parties
can stipulate for a price higher than the —mnimum The
parties can have terns for payment in advance as well as in

cash. A grower may not cultivate and there nay not be -any
yield. A factory may be closed or wound up and may not buy
sugar cane. A factory can reject goods after inspection

The combination of all these features indicates that the
parties entered into agreement with mutual assent and wth
volition for transfer of goods in consideration  of price.
Transactions of purchase and sale nay be regulated by
schenes and may be liable to restrictions as to the manner
or node of sale. Such restrictions may become necessary by
reason of co-ordination between production and distribution
in planning the econony of the country. The contention  of
the appellants fails. The transactions anmount to sales
within the neaning of the Mysore Sal es Tax Act.

The second contention on behalf of the appellants was that
the factories were not dealers within the neaning of the
Mysore Sales tax Act. Dealer is defined in section 2(k) of
the Mysore Sal es Tax Act of 1957 as follows : -

" 'Dealer" neans any person who carries on the business of
buyi ng, selling, supplying or distributing goods, directly
or otherw se, whether for cash or for deferred paynment or
for commission renuneration or other valuable consideration
and includes : -
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(v) a person who sells goods produced by him

by manufacture or otherw se".
249
It was contended that the factory was a manufacturer of
sugar and paid excise duty on sugar to the Centra
CGovernment and sugar was item 34 of the Second Schedule and
therefore no tax was payable by a dealer who is a
manuf acturer of sugar. The purchase of sugarcane was said
to be for manufacture of sugar and not for resale of
sugarcane and therefore the tax which is levied on the
dealer wll not fall on the appellants on the purchase of
sugar cane. The Hi gh Court held relying on the decision of
this Court in State of Andhra Pradesh v. Abdul Bakshi &
Bros. A l.R 1965 S.C. 531 that if a person carries on the
busi ness 'of ~buying or selling a comopdity it is not
necessary that he should sell the sane comobdity to becone a
deal er. The ~commodity may be converted into anot her
sal eabl e comodity or it may be used as an ingredient in the
manuf acture of a commmodity. Therefore, the factories which
bought sugarcane could be said to carry on the business of
buying and selling sugarcane and the factories are dealer
within the neaning of the Mysore Sal es Tax Act.
The third contention on behalf of the appellants was that
the levy of 15 per cent purchase tax on the sugarcane on the

appel I ant s was iln. violation of Article 14 of t he
Constitution inasmuch —as the rates were different in
different States. It is an-indisputable feature in the

present appeals that all the factoriesin Mysore have been
treated equally. Different rates indifferent States are
explicabl e on various grounds. The quantity available, the
conditions of agriculturists, the number of factories wll
all have distinctive features. Therefore, there can be no
infraction of Article 14 of the Constitution

It was also said on behalf of the appellants that tax on
purchase of sugarcane could not be collected by t he
appel lants as tax. The H gh Court relying onthe ~decision
in Tata Iron & Steel Conpany v. State of Bihar [1958] S.C. R
1355 said that the mere circunmstances that the appell ant
could not <collect fromthe purchasers of the sugar the
amount the factories had paid as purchase tax on sugarcane
would not alter the nature or quality of tax. This Court in
the case of Tata Iron and Steel Conmpany said 'This is
further made clear by the fact that the registered dealer
need not, if he so pleases or chooses, collect the tax from
the purchaser and sonetines by reason of conpetition wth
other registered dealers he may find it profitable to sel
his goods and to retain his old customers even  at the
sacrifice of the sales tax. This also nmakes it clear that
the sales tax need not be passed on to the purchasers and
this fact does not alter the real nature of the tax which
by the express provisions of the law, is cast upon the

seller’. It therefore follows that the appellants cannot
i mpeach the inposition or
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| evy of sale tax on the ground that the appellants coul d not
collect fromthe purchasers of sugar the purchase tax paid
by the appellants on purchase of sugarcane.

Anot her contention was rai sed on behalf of the appellants
that the authorities had not taken into account the varying
rates of tax on purchase of sugarcane levied by different
States while conputing the cost of production of sugar in
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different States and fixing different selling prices of
sugar. The Hi gh Court rightly did not entertain this
contention because there were no materials to support the
contenti on.

For these reasons, the appeals fail and are dismissed wth
costs. There will be one set of hearing fees.

G C Appeal s di sm ssed
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