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ACT:

Requi sitioning and Acquisition of |Inmmvable Property Act,
1952, s. 8(3)(b)-- Conpensation-Arbitrator given option to
fix market value of property at the date of acquisition or
twice the market value of the property at the tinme of
requi sition whichever was |less -Section whether void as
violative of Constitution of India, Art. 31(2).

HEADNOTE

A plot of land in Bonbay belonging to the husband of the
first respondent was requisitioned by Governnent f or
mlitary purposes in 1942 under r, 75A(1) of the Defence  of
India Rules. In 1952 a notification was issued under s.
7(1) of the Requisitioning and Acquisition of Inmmovable
Property Act enacted on March 14, 1952. According to the
notification the |land was to be acquired by CGovernment. and
would vest in the Government fromthe date of  the  noti-
fication. In the absence of an agreenment between the
parties as to conpensation, the Chief Judge of Small Causes,
Bonbay was appointed as arbitrator under s. 8 of the Act.
Shortly thereafter the first respondent preferred a petition
in the H gh Court wherein it was prayed that s. 8(3) of the
Act should be declared ultra vires and the arbitrator shoul d
be directed to forbear from awardi ng conpensation on the
principles laid down in the section. Under the inpugned
section the -arbitrator could award as conpensation the
mar ket value of the property at the date of acquisition or
twice the market value of the property at the time of
requi sition, whichever was |less. After the hearing before
the H gh Court the challenge was limted to s. 8(3)(b) only.
The High Court held s. 8(3)(b) to be ultra vires Art. 32 of
the Constitution and as such void. The Union of India
appeal ed with certificate under Art. 133(1)(b).
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HELD: (i) The Act was passed before the Fourth Anendnent
Act of the Constitution in 1955. |Its vires were to be

decided on the anvil of the Constitution as it stood before
the said amendment. [467H

(ii)The nmode prescribed in cl. (b) of s. 8(3) is arbitrary.
It has no relation to the value of the Iand on the date of
the notice under s. 7 which may be many years after the date
of requisition. It is inpossible to say that the date of
requi sition has or can have any connection with the date of
acqui sition under s. 7. In assessing the just equivalent of
the value of the property at twice the price which the
requi sitioned property would have fetched in the open market
had it been sold on the date of requisition, the arbitrator
would be acting arbitrarily inasmuch as he would be
proceeding on a formula for which there is no rationa
basis. [472D 473B]

Clause (b) of s. 8(3) leaves no choice of assessing the
value in ternms of cl. (a). The expression 'have regard to’
in sub-cl. (c) of sub-s. (1) of 's. 8 therefore did not give
the arbitrator any freedom of considering the two nodes |aid
down in sub-s. (3) and accepting the one which he thought
fair. [473(C

State of West Bengal v. Ms. Bela Banerjee and O's., [1054]
S.CR 558, State  of Madras v. D. Nanasivaya Midaliar
[1964] 6 S.C.R 936; P. Vajravalu Mudaliar v. Special Deputy
Col I ector, [1965]

464

1 S CR 614; N B. Jeejeebhoy v.  Assistant Collector,
[1965] 1 S.C.R 636: and Ryots of Gerabandho v. Zam ndar of
Parl akimedi. 70 I.A. 129, considered.

East Rammad Electric Distribution Co. v. State  of Madras,
[1963] 2 S.C.R 747, distinguished.

In holding that the petitioner beforeit -,,,-as not guilty
of any laches the High Court was deciding a matter wthin
its discretion. This Court will-not normally interfere with

the exercise of such discretion. [475(C
Zacharia v. Republic of Cyprus [1963] A C. 634, referred to.

JUDGVENT:

CivilL, APPELLATE JURI SDICTI ON Civil Appeal No. 1564 of 1966.
Appeal fromthe judgnent and order dated August 7, 1964 of
the Bonbay High Court in Msc. Petition No. 378 of 1962.

G N Dkshit, S P. Nayar for R H Dhebar, for the
appel | ant .

S. Sorabji, A J. Rana, P. C Bhartari and J. B. ~Dadachanji
for respondent No. 1.

. N Shroff. for intervener No.

J. B. Dadachanji for intervener No. 2.

The Judgnent -of the Court was delivered by

Mtter, J. This is an appeal by a certificate under Art.
133(1)(c) of the Constitution granted by the H gh Court of
Bonbay against the judgment of that court dated August 7,
1964 in M scellaneous Petition No. 378 of 1962 decl aring cl
(b) of sub-s. (3) of S. 8 of the Requisitioning and
Acqui sition of |Inmovable Property Act, 1952 (Act 30 of 1952)
including the words "whichever is less" ultra vires Art.
31(2) of the Constitution and as such voi d.

The facts are as follows. On May 2. 1942 a plot of |and
bearing S. No. NA-29-A of Juhu, Bonbay, was requisitioned
for the purposes of the Union of India under r. 75-A(1) of
the Defence of India Rules for nilitary purposes. It is
comon case that this plot of land was acquired for the
construction of a road leading to a mlitary aerodrone at
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Juhu during the last war. The land originally belonged to
the husband of the first respondent who clains to have
succeeded to it by virtue of a will. The owner of the plot
was receiving conpensation for the requisition unti
Decenmber 29, 1952 when a notification was issued under s.
7(1) of the Requisitioning and Acquisition of Inmovable
Property Act enacted on March 14, 1952, hereinafter referred
to as the Act. The notification was to the effect that the
land was being acquired | by the Governnent of India,
M nistry of Wrks, Housing and Supply, that it would vest in
the Governnent fromthe date of the notification and there
was a declaration of vesting in the notification itself. As
a result of the notification. the owner of the

465

| and becane entitled to claimconpensation. The second res-
pondent, hereinafter referred to as the Collector of Bonbay,
of fered conpensation at the rate of Rs. 11 per sq. yard on
February 20, 1961. The petitioner, the first respondent
herein, clainmed at the rate of Rs. 100 per sq. yard plus the
usual 15 9% sol atiumfor conpul sory acquisition. In the
absence of an agreenent between the parties, the Chief
Judge, Court of Small Causes, Bonbay, was appointed as
arbitrator wunder s. 8 of the Act. The arbitrator gave
notice to the petitioner to put in her claimand also to the
Government of India to put in its statenent of wvaluation.
The petitioner clainmed conpensation at the rate of Rs. 75
per sqg. yard plus 15% solatiumfor _conpul sory acquisition
while the offer of the State was only Rs. 11 per sq. vyard
wi t hout any solatium . Before the arbitrator coul d make much
headway in the matter, the first respondent preferred a
petition in the Hi gh Court of Bonbay on Septenber 18, 1962
wherein the main prayers were (1) a declaration ‘that the
provisions of s. 8(3) of the Act were wunconstitutional as
infringing Arts. 31(2). 19(1)(f) and 14 of the Constitution
of India, and (2) the issue of an appropriate wit directing
the arbitrator to forbear from awardi ng conpensation on the
principles laid dowm in s. 8(3) 'of the Act and conmandi ng
himto award just and proper conpensation in accordance with
I aw.

The Union of India filed an affidavit in opposition affirmed
by an Executive Engineer of the Bonbay Aviation Division
wherein nmany and diverse objections were raised to - the
petition. Before the Hi gh Court, counsel for the petitioner
confined the challenge to the validity of s. 8(3) of the Act
to cl. (b) only. The argunents advanced on behal f of the
Union of India were : (1) that s. 8(3) of the Act did not
infringe any of the Articles of the Constitution  mentioned
in the petition and (2) that the petitioner was entitled to
no relief because of the delay in presentation of the
petition to the H gh Court.

The High Court negatived the contentions put forward oi
behalf of the Union of India and allowed the petition
hol ding that cl. (b) including the words "whichever is |ess"
of sub-s. (3) of s. 8 of the Act was ultra vires Art. 31  of
the Constitution and as such void. The court gave a
direction that the assessnent of conpensati on would have to
be made subject to this declaration. Hence the appeal

In order to appreciate the contention put forward on behalf
of the Union of India, it is necessary to refer to a few
sections of the Act. The preanble shows that it was an Act
to provide for the requisitioning and acquisition of
i movabl e property for the purposes of the Union. As
originally enacted. it was to remain in force for a period
of twelve years fromthe date of its institution, but
subsequently its life has been prolonged till the 14th of
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March 1970. S. 24 of the Act repealed several enactnents
therein nentioned, but any property which i nmediately before
such repeal
J(N) 6SCT- 4
466
was subject to requisition under the provision of any of the
said Acts was to be deened to be property requisitioned
under s. 3 of the Act and all the provisions of the Act were
to apply accordingly. It is agreed between the parties that
the property which was originally requisitioned in 1942 was
to be treated as requisitioned under s. 3 of the Act. Under
s. 7(1) it became competent to the Central Governnent, if it
was of opinion that it was necessary to acquire the property
already subjected to requisition for a public purpose, to
acquire the sanme by publishing in the Oficial Gazette a
notice to the effect that the Central CGovernnent had deci ded
to acquire the property in pursuance of the section.The
proviso to this sub-section is to the effect that before
such a notice is issued the Central Government nust cal
upon the owner or other persons interested in the property
to show cause why the sanme should not be acquired and the
order under the section couldonly be nade after considering
the cause, if any, shown and giving the parties an
opportunity of bei'ng heard. Under sub-s. (2) of the
section,
"When /a notice as aforesaid i's published in
t he Oficial Gazette,, the requi sitioned
property shall, on and fromthe beginning of
the day on which the notice is so_ published,
vest absolutely - in-the Central Governnent free
fromall encunbrances and the period of requi-
sition of such property shall end."
Sub-s. (3) of the section nentions the circunmstances which
nmust obtain for a property to be acquired under the section
S.8 of the Act has a marginal note "principles and net hod of

determ ning conpensation". Under cl. (a) of sub-s. (1) of
s. 8 conpensation is to be paid in accordance wth the
agreenment, if any, reached between the owner  and the
CGover nment . If no such agreenent can be reached, an

arbitrator has to be appointed for the purpose in terns of
cl. (b). Under cl. (c) it is open to the Central CGovernment
to nomnate a person having expert knowedge as to - the
nature of the property requisitioned or acquired to ~assi st
the arbitrator in which case the person to be conpensated
has a simlar right of nom nating his assessor. ~ Under cl
(d) the Central CGovernnent and the person to be conpensated
must state what in their respective opinion is a fair anpunt
of compensation, at the comrencenent of the proceedings. As
the nmain contention hinges on the interpretation of sub-cl
(e) of sub-s. (1) read with sub-ss. (2) and (3), it 1is
necessary to set out the sane in extensor S. 8(1)(e) reads
as follows:
"Wher e any property is requisitioned or
acquired wunder this Act, there shall be paid
conpensation the, amount of which shall  be
determined in the manner and in accordance
with the principles hereinafter set out, that
is to say,-
(a) to (d) e
467
(e)the arbitrator shall, after hearing the
di spute, nake an award deternining the anount
of conpensation which appears to him to be
just and specifying the person or persons to
whom such conpensation shall be paid-, and in
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maki ng the award, he shall have regard to the
ci rcunst ances of each case and the provisions
of sub-sections (2) and (3), so far as they
are applicable;"

Sub-ss. (2) and (3) read:
"(2) The anount of conpensation payable for
the requisitioning of any property shal
consi st of -
(a) a recurring paynment, in respect of the
period of requisition, of a sumequal to the
rent whi ch woul d have been payable for the use
and occupation of the property if it had been
taken on | ease for that period: and
(b) such sumor suns. if any, as nay be found
necessary to conpensate the person interested
for all or—any of the following matters.
nanely: -
(i) pecuniary |oss due to requisitioning;
(ii) ~expenses on account of vacating the
requi sitioned prem ses;
(iii) expenses on account of reoccupying the
prem ses upon release fromrequisition; and
(iv) damages (other than normal wear and tear)
caused to-the property during the period of
requi'sition, including the expenses that my
have to be incurred for restoring the property
to the condition in which it was at the tine
of requisition’
(3) The conpensati on payabl e f or t he
acqui sition of any property under section 7
shal | be-
(a) the price which the requisitioned property
woul d have fetched in the open market. if it
had remained in the sane condition as it was
at the time of requisitioning and been sold on
the date of acquisition, or
(b) twice the price which the requisitioned
property woul d have fetched in the open narket
i f it had been sold on the date of
requi sition, whichever is |less.”

The Act was passed before the Fourth Amendnent Act of the

Constitution in 1955. Its vires is to be decided on the
anvil of the Constitution as it stood before the said
anendnment . Several decisions of this Court have laid down

the principles for testing the vires of State Acts providing
for conpensation for acquisition of land for public
pur poses.

468

In The State of Wst Bengal v. Ms. Bela Banerjee and
others(1l) the Court examined the question as to what
conpensation for property acquired neant under Art. 31(2) of
the Constitution. There the inpugned West Bengal 'Act of
1948 in effect provided that in determ ning the amount of
conpensation to be awarded for |and acquired in pursuance of
the Act, the excess of the market value of the same on the
date of the publication of the notification under sub-s. (1)
of S. 4 of the Land Acquisition Act for the notified area
over its market value on 31st Decenber 1946, shall not be
taken into consideration. Virtually this neant that no
matter when the property was acquired, the owner could get
conpensation which was equivalent to its value on 31st De-
cenber, 1946. This date was taken in view of the fact that
large scale inmmgration at people from East Bengal to West
Bengal had taken place round about that date. There, the
Attorney General had argued that the word "conpensation” in
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the context of Art. 31(2) read with entry 42 of List 11l did
not nean in any rigid sense equivalence in value but had a
reference to what the |egislature mght think was a proper
indetmity for the | oss sustained by the owner. Negat i vi ng
this argument Sastri, C. J. at p. 563:
"While it is true that the legislature is
given the discretionary power of laying down
t he principles which should govern t he
determ nation of the ampbunt to be given to the
owner for the property appropriated, such
principles must ensure that what is determ ned
as payabl e nust be conpensation, that is, a
just equival ent of what the owner has been
deprived of. Wthin the limts of this basic
requirenent of full indemification of the
expropriated owner, the Constitution allows
free play to legislative judgment as to what
princi ples shoul d guide the determ nation of
the _anount payable.. Wether such principles
take into account all the el enents which nmake
up the true value of the property appropriated
and exclude matters which are to be negl ect ed,
is a justiciable issue to be adjudicated by
the court.”
The Court held that the fixing of the narket value on Decem
ber 31, 1946, as the ceiling on conpensation, wthout
reference to the value of the landat” the time of the
acquisition was arbitrary and not in conpliance wth the
requirements of Art. 31(2). The learned Chief Justice went
on to add:
"The fixing of an anterior date for the
ascertai nnent of value nay not, in certain
ci rcunst ances, be a  violation of t he
constitutional requirenent as, for instance,
when 't he proposed schenme of acquisitio
n becones
known before it is(launched and prices rise
sharply in anticipation of the benefits to be
derived under it, but the fixing
(1) [1954] S.C.R 558.
469
of an anterior date, which mght have no
relation to the value of the land when it is
acquired, may be, many years | ater, cannot but
be regarded as arbitrary................ Any
principle for determ ning conmpensation which
denies to the owner this increnent in value
cannot result in the ascertainnment of the true
equi val ent of the | and appropriated. ™"
In State of Madras v. D. Namasi vaya Mudaliar(1) the provi-
sion as to conpensation for conmpul sory acquisition-of |and
under Madras Lignite (Acquisition of Land) Act, 1953 came up
for consideration by this Court. The point canvassed before
the Court wth which we are concerned was, whether the
provision with regard to conpensation to be assessed on the
market value of the land prevailing as in August 28, 1947
and not on -the date on which notification was issued under
s. 4(1) of the Land Acquisition Act was in violation of Art.
31(2). On the assunption that April 28, 1947 was the date
on which lignite deposits were discovered in the area to
whi ch the Act was extended, the Court observed:
. there is no true relation between
the acquisition of the lands in these cases
and fixation of conpensation based on their
value on the market rate prevailing on Apri
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28, 1947. Fi xation of conpensation for
conpul sory acquisition of |lands notified many
years after that date, on the nmarket value
prevailing on the date on which lignite was
di scovered is whol |'y arbitrary and
inconsistent with the letter and spirit of
Art. 31(2) as it stood before it was anended
by the Constitution (Fourth Anendrment) Act,

1955. If the owner is by a constitutiona
guarantee protected agai nst expropriation of
hi s property otherwise than for a just

nonetary equivalent, a law which authorises
acquisition  of land not for its true value,
but for Value frozen on sonme date anterior to
the acquisition, on the assunption that al
appreciation in its value since that date is
attributable to purposes for which the State
may use-the land at sonme time in future, mnust
be regarded as infringing the fundanenta
right".

As |earned counsel for the appellant relied on certain ob-

servations in this judgnent at page 944, the same nmay be

qguot ed here

"The right which is guaranteed is undoubtedly the right to a

just indemification for |oss, and appreciation in the

mar ket val ue of the land because of the proposed acquisition

may in assessing conpensation be ignored. Even the Land

Acqui sition Act provides for assessnment of conpensation on

the basis of market value of the land not on the date on

VWi ch interest of the owner of | and

(1) [1964] 6 S.C. R 936.

470
i s extinguished under s. 16, but on the basis
of market value prevailing on the date on
which the notification under s. 4(1) is
i ssued. Whether this-rule in all cases irres-
pective of subsequent devel opnents ensures
just indemification of the expropriated owner
so as to be imune from attack, does not cal
for coment in this case. But-any principle
for determnation of conpensation denying to
the owner all increments in value between a
fixed date and the date of issue of the
notification under s. 4(1), nust prinma facie,
be regarded as denying to. him the true
equi valent of the land which is expropriated
and it is for the State to show that fixation
of conpensation on the nmarket wvalue on an
anterior date does not anmount to a violation
of the Constitutional guarantee."

After noting that it was a matter of common know edge that

 and val ues had risen steeply after the last world war, the

j udgment proceeded
"To deny to the owner of the |and conpensation
at rates which justly indemify him for his
|l oss by awarding himconpensation at rates
prevailing ten years before the date on which
the notification wunder S. 4(1) was issued
amounts in the circunstances to a flagrant in-
fringement of the fundamental right of the
owner of the |land under Art. 31(2) as it stood
when the Act was enacted."

On Cctober 5, 1964 judgnents were delivered in two cases

where the | aw on the subject came to be examined again. In

P. Vajravelu Mudaliar v. Special Deputy Collector(1l) it
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was said at p. 625
“"I't may, therefore, be taken as settled |aw
that wunder Art. 31(2) of the Constitution
before the Constitution (Fourth Amendment)
Act, 1955, a person whose land was acquired

was entitled to conpensation i.e. a "just
equivalent”™ of the land of which he was
deprived. "

It is to be noted that in Vajravelu Midaliar’'s case(l) the
Constitutional validity of the Land Acquisition (Madras
Amendnent) Act, 1961 (Act 23 of 1961) was before this Court.
In N. B. Jeejeebhoy v. Assistant Collector(-) the requisite
notification wunder s. 4 of the Land Acquisition Act was
issued in May 1948 and that under s. 6 in August 1949, the
possession of the |and being taken in Decermber 1949. The
Land Acquisition Oficer and the District Court awarded
conpensation in accordance with the Land Acquisition (Bonbay
Amendnent) Act, 1948 on the basis of The value of the |ands
as on January -1, 1948 and not upon

(1) [1965] 1 S.C R 614.

(2) [1965] 1 S.C R 636.

471

the value on the date of the s. 4 notification. A reference
was made,, to the earlier cases and it was said that Bela
Banerjee's case(l) 'laid dowmn the followng principles : (1)
The expression "conpensation" in Art. 31(2) of t he
Constitution nmeant just equival ent of what the owner has
been deprived of; (2) The principles laid down by the
| egislature shall ‘be only for the determnation of the
conpensation so defined; (3) Wether the principles have
taken into account the relevant elenents to ascertain the
true value of the property acquired is a justiciable issue;
and (4) The fixation of an anterior date f.or t he
ascertai nnent of the value of the property acquired ' without
reference to any relevant circunstances which necessitated
the fixing of an wearlier date for the pur pose of
ascertaining the real value is arbitrary.

Wth regard to Art. 31(2) a twofold argunent was put up

before wus by |earned counsel for the appellant. 't was
argued that «cl. (b) of s. 8(3) should be <construed wth
reference to s. 8(1)(e). It was wurged that the first
portion of sub-s. (1) cl. (e) reading

"the arbitrator shall, after hearing t he

di spute, nake an award deternining the anount
of conpensation which appears tohim to be
just and specifying the person or persons to
whom such conpensati on shall be paid;"
was mandatory whil e the succeedi ng portion reading:
"and in nmaking the award, he shall have regard
to the circumstances of each case and the
provi si ons of subsections (2) and (3). so far
as they are applicable;"
was nerely directory. It was said that the wuse of the
expression " shall have regard to" so far as sub-ss. (2) and
(3) were concerned ,only indicated that the arbitrator —was
to keep the said provisions .in nmnd but he was not bound to
guide hinself strictly thereby. According to the shorter
Oxford Dictionary the phrase "have regard to" is used when
"reference to a person or thing’ is’ intended. The exact
significance of this phrase will depend on the context and
the setting in which it is used. The phrase finds a place
in numerous sections of the Madras Estates Land Act
di scussed -el aborately in Ryots of Garabandho v. Zem ndar of
Parl aki medi (2) There it was observed by the Judi ci a
Conmittee of the Privy Council that the expression "have
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regard to" or expressions very close to this were scattered
throughout this Act, but the exact force of each phrase nust
be considered in relationto its context :and to its own
subject matter. Consequently in considering the matters to
which the arbitrator appointed under s. 8 of the Act is to
have regard, we nmust exam ne the | anguage of the provision
to find out whether a mere reference to the matter nentioned
is ained at or whether the legislature wanted the arbitrator
to be guided rigidly thereby.

(1) [1954] S.C.R 550

(2) 70 1. A 129

472

Fromthe | anguage used in's. 8, |learned counsel for the ap-
pellant Wanted to draw the inference that the expression
"have regard to" only neant that the arbitrator was to keep
the matters referred to innind or be conscious of the same
but that he was not conpelled to guide hinself thereby. In
ot her words, the contention was that although the arbitrator
had to consider the various circunstances nmentioned in sub-
S. (2) and nodes prescribed in sub-s. (3), t hose
circunst ances —or nmodes nowhere fettered his powers of
awar di ng conpensation. ~ W cannot accept this proposition

The circunstances nentioned in sub-s. (2) are not rel ated at
all to the just -‘equivalent for the land conpulsorily
acqui r ed. These are only incidental to the requisitioning
of the property and provide for the expenses, |oss or damage
to which the owner may be put as a result thereof; the
nmeasure of a just equivalent is indicated in sub-s. (3)
al one. This sub-section | eaves no choice to the arbitrator
as to which of the two nodes of ‘assessing the conpensation
he is to accept. The words of sub-s.(3)are mandatory and
conpel the arbitrator to accept only the snaller figure
arrived at after assessnent on the two npdes of val uation

No exception is taken to the node prescribed in cl. (a) of
sub-s. (3) but the node prescribed incl. (b) rmust be held

to be arbitrary. It has no relation to the value  of the
land at the date of the notice under s. 7 which may be many
years after the date of requisition. In the present  case,

the original requisition was made in 1942. By the deem ng
provision of s. 24 of the Act the property was to be treated
as requisitioned under s. 3 of the Act The notice under s. 7
was given on April 2. 1953. No grounds were shown and no
ci rcunst ances were brought to our notice which necessitated
the fixing of the date of requisition as the one for
ascertaining the real value of the property. The property
m ght have continued in requisition for years and it is
i npossible to say that the date of requisition has or can
have any connection with the date of acquisition under s. 7.
In Bela Banerjee’'s case(l) is also in the other ~cases
nent i oned, vi z., State of Madras v. D. Nanmasi vaya
Mudal i ar (2), Vaj reval u Mudal i ar V. Speci al Deput y
Collector(:’) and Jeej eebhoy v. Assistant Collector(4), the
date for the assessment of compensation was nentioned in the
Act itself. In this case it is not so nentioned but  such
date is dependent on the original requisition. |In any case
it does not give the person to be conpensated a just
equi valent of the property he was losing at the date of

acquisition. In this case too, it can be said that the just
equi val ent was frozen at the mninumof twice its value on
the date of requisition. It is common know edge that al

over India there has been a spiralling of |and prices after
the conclusion of the last world war although the inflation
has been greater in urban areas, specially round about the
big cities. than in the
(1) [1954] S.C. R 558.
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(2) [1964] 6 S.C.R 936.

(3) [1965] 1 S.C R 614

(4) [1965] 1 S.C R 636
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nmofussil. .Land values in post-war India are many tines the
correspondi ng val ues before the conclusion of the |ast war.
In assessing the just -equivalent of the value of the
property at twice the price which the requisitioned property
woul d have fetched in the open market if it had been sold on
the date of requisition, the arbitrator would be acting
arbitrarily inasmuch as he woul d be proceeding on a fornmula
for which there is no rational basis.

Clause b) of sub-s. (3) of s. 8 leaves the arbitrator no
choi ce of assessing the value in terns of cl. (a) even if he
was of opinion that the node fixed thereunder afforded a
just equivalent of the property to its owner. He had to
make his assessment interns of cl. (b). The expression
"have regard to" in sub-cl. (e) of sub-s. (1) of s. 8
therefore does not give the “arbitrator any freedom of
considering” the two nodes laid domm in sub-s. (3) and
accepting the one which hethought fair

The first point about the opening portion of cl. (e) being
mandatory and the latter portion being directory cannot
therefore be accepted. So far as sub-s. (3) is concerned.
it is couched in terms-which are mandatory.

The second head of argunent of |earned counsel for the ap-
pellant that the inpugned clause stood by itself and
satisfied Art. 31(2) and the tests fornulated in Bela
Banerjee's case(l), is of no Substance. The passage in the
judgrment of this Court in State of Madras v. D. Nanasivaya
Mudal i ar(2) at p. 944 where reference was made to the fact
t hat even under the Land Acquisition Act of 1894
notification under s. 4 mght be followed by a long .interva
before acquisition under s. 16 took place does not | support
the contention of the appellant. There this Court observed
that the fixing of an anterior date for arriving it the
mar ket value of the land did not (ispo facto invalidate the
acquisition, but that there m ght be circunmstances / which
woul d justify such a fixation; and it was there pointed out
that it was for the State to show that  fixation of
conpensation at the market value of an anterior ~date did
not, amount to violation of the constitutional guarantee.
This. in our opinion, the appellant has signally failed to
do.

This case cannot be conpared with the case of Wst Rammad
Electric Distribution Co. v. The State of Madras(3) where
the person to be conpensated was given the right to choose
anong several nethods of valuation prescribed by 's. 5 of the
Madras El ectricity Supply Undertakings (Acquisition) Act of
1954. In that case also, the validity of the Madras Act had
to be exanmined with reference to Art. 31(2) before its
amendnment in 1955. Section 5 of the Madras Act provided
that the conpensation payable to a |icensee on whom an order
had been served under s. 4 or whose

(1) [1954] S.C.R 558

(2) [1964] 6 S.C. R 936.

(3) [1963] 2 S.C R 747.
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undert aki ng had been taken over before the comencenent of
the Act, would be determ ned under any of the Bases A, B and
C specified by the section as m ght be chosen under s. 8.
Then followed detail ed provisions about these three Bases.
The Court found that "in none of the three bases does the
Legislature refer to the market value of the undertaking."
But according to the , Court
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"that itself cannot justify the argunment that
what is in.tended to be paid by way of
conpensation nust necessarily mean nmuch |ess
than the market value. The failure ;of the
legislature to refer to the fair market val ue
cannot, in our opinion, be regarded as
concl usive or even presunptive evidence of the
fact that what is intended to be paid under S.
5 does not anpbunt to a just equivalent ;O the
undert aki ng taken over. After all, in
consi deri ng the question as to whet her
conpensati on payabl e under one or the other of
the Bases anpunts to just equivalent, we nust
try to assess what woul d be payabl e under the
,,said basis."
The argurment on behalf of the appellant that tile basis did
not provide for the paynent of just equivalent could not be
accepted by this Court because of the fact that the
appel | ant ~ had produced no material on which its plea could
be sustai ned. In this case, however there is no such
di fficulty. Clause (a) of s. 8(3) lays down a principle
ainmed at giving the owner of the land sonethin- which
approxi mates its just equivalent on the date of acquisition.
Clause (b) however directs the arbitrator to nmeasure the
price arrived at in terns of cl. (a) with .twice the anount
of nmoney which the requisitioned property woul d have fetched
if it had been sold on the date of requisition and to ignore
the excess of the price conputed in terms of cl. (a) over
that in terns of cl. (b). The position bears a close
simlarity with the facts in Bela Banerjee s case(l), where
the legislature directed that the excess of the value of the
land arrived at in terns of the Land Acquisition Act over
the value as on the 31st Decenber, 1946 was to be ignored.
The basis provided by cl. (b) has nothing to do wth the
just equivalent of the |Iand on the date of acquisition nor

is there any principle for. such a basis. We' cannot
therefore accept the propositionithat the inpugned clause
satisfies t he requirenents of Art. 31(2) of the

Constitution.
The only other contention which remains to be noted is
that ..the H gh Court should have refused relief on the
ground of delay in making the. application under Art. 226 of
the Constitution. This was turned down by the Hi gh~ Court
and it was pointed out that although t he origina
acqui sition was made on 4th April 1953, so far as
conpensati on was concerned, the arbitrator was appointed on
21st  June, 1961. W were informed that the Collector
assessed
(1) [1954] S.C.R 558.
475
t he conpensation on July 2 1962 and the petitioner
approached the Court on Septenber 18, 1962. It was held by
the Hgh Court that in the case of an infringenent ‘of a
fundanental right under the Constitution, mere delay would
hardly affect the nmaintainability of the petition. The High
Court was not satisfied that there was delay and said:
"I'n any case having regard to the inportance
of the points raised and, assuming that there
was delay, we would certainly condone the
del ay. "
In appeal we do not feel disposed to take a different view
If the High Court had any discretion in the matter-and it is
not suggested that it had not-the exercise of such
di scretion ought not to be over-ruled by US Unless we are
satisfied that the H gh Court had "acted on sone wong
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principle
consi der
principle
fol | owed
Republ i c
to why we

The appeal

G C

or commtted sone error of law or failed to
matters whi ch demand consideration". This is-the
whi ch the House of Lords in England have always
as observed by Viscount Sinmonds in Zacharia v.
of Cyprus(1l) and nothing has been shown to us as
shoul d adopt a different principle.
therefore fails and is dismssed with costs.
Appeal dism ssed

(1) [1963] A C. 634 at 661.
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