I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 1964 OF 2013
(@ SPECI AL LEAVE PETITION (CIVIL) NO 24916 OF 2008)

LAJJA RAM & ORS. APPELLANTS
VERSUS
UNI ON TERRI TORY, CHANDI GARH & ORS. RESPONDENTS
ORDER
1. Leave granted.
2. This appeal is directed against the judgnent and order

passed by the High Court of Punjab and Haryana at Chandigarh in
Cvil Wit Petition No. 14018 of 2008, dated 13.08.2008, whereby
and whereunder the High Court has dism ssed the aforesaid Wit

Petition filed by the appellants.

3. The dispute relates to acquisition of |ands situated
in village Lahora and Sarangpur, Chandigarh, by the respondent
No. 1 for the purpose of devel opment of conplex for inportant
projects and allied purposes, i.e., Chandigarh Science Park and
I nstitutional Area and also for regulated and planned
devel opnent under the Capital of Punjab (Developnment and

Regul ation) Act, 1952.

4. The respondent No. 1 had issued a notification under

Section 4 of the Land Acquisition Act, 1894 (for short ‘the
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Act’), dated 25.07.2005, for acquisition of Ilands including
| ands in Khasra Nos. 111, 112, 113, 114/1, 114/2 and 244 in the
vill age Lahora, whereat the residential houses of the appellants
are also situated for the aforesaid purpose. Pursuant to the
said notification, the Land Acquisition Oficer (for short ‘the
LAO) had issued a notice under Section 5-A of the Act, inter
alia, directing the appellants to file their objections, if any,
to the proposed acquisition of lands in question. The appellants
had filed their detailed objections, inter alia, bringing it to
the notice of the LAO that they have nade 'A class construction
over the lands in dispute. Having considered the objections so
filed and al so keeping in view the stand of the appellants and
the respondent no. 1, a favorable report dated 17.02.2006 was
submtted by the LAO reconmending, inter alia, exenption of the
appellant’s lands from acquisition to the conpetent authorities
who matters much. Later on, after conducting survey of the said
| ands, the LAO has nodified his earlier report nade under
Section 5-A of the Act and accordingly has wthdrawn his
recommendation in respect of grant of exenption to the

appel lant’s | ands, vide his letter dated 07.07.2006.

5. The notification under Section 6 of the Act dated
24.07.2006 was issued by the respondent-authorities. Upon
i ssuance of such notification, the appellants had approached

respondent -authorities for rel ease of their | ands from
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acqui sition proceedings. On 26.03.2007, the natter was remtted
by respondent no. 2 to the LAO for re-consideration, whereafter
the LAO,  after providing opportunity of hearing to the
appel l ants and inspection of the site, recomended release of
the said |l ands under Section 48 of the Act, by his report dated
16. 05.2007. After a series of conmunications between the
respondent - aut horities, the final decision was taken on
22.07. 2008 rel easing Khasra No. 113 in part and exenpting Khasra
Nos. 114/1 and 114/2 while acquiring Khasra Nos. 111 and 112
conpletely and Khasra Nos. 113 and 244 in part. Inmmediately
thereafter, award canme to be passed vide order dated 23.07.2008.
Aggrieved by the said award, the appellants had approached the
Wit Court in Gvil Wit Petition No. 14018 of 2008, inter alia,
questioning the notifications issued under Sections 4 and 6 of

the Act.

6. By the inpugned judgnment and order, the Hi gh Court has
di sm ssed the Wit Petition on two grounds: firstly, that there
is delay of nearly three and two years respectively in
approaching the Wit Court fromthe date of Notifications issued
under Sections 4 and 6 of the Act, and therefore they are fata
to the proceedings; and secondly that after the award passed by
the LAO, the appellants could not have approached the Wit
Court, inter alia, questioning the notifications issued by the

respondent no. 1 under Section 4 and 6 of the Act. Aggrieved by
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the aforesaid, the appellants are before us in this appeal by

speci al | eave.

7. W have heard the |earned counsel for the parties to

the lis and al so perused the docunents on record.

8. Shri V.K. Jhanji, |earned senior counsel appearing for
the appellants would submt that the H gh Court has erred in
di sm ssing the petition on the ground of delay and |aches. The
| earned counsel would submit that the appellants could not
approach the Wit Court am dst the variable recommendati ons nade
by the LAO in respect of their lands. He would further submt
that it is only after the final decision was taken by the
respondent-authorities rejecting the request of the appellants
to exenpt their Ilands from acquisition on 22.07.2008, the
appel | ants have approached the Wit Court. He would further
submt that the LAO was not justified in nodifying his report
dated 07.07.2006 wunder Section 5-A of the Act wthout duly
notifying and affording an opportunity of hearing to the
appel l ants. He would point out that the said action of the LAO
is not only in violation of the statutory provisions but also in
violation of the principles of natural justice and therefore

the notification issued by the respondent-authorities under

Section 6 of the Act requires to be set aside.

9. Per contra, the |earned counsel appearing for the
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State would support the inpugned judgnent and order of the Hi gh
Court and would contend that the LAO after considering the
objections filed by the appellants, pursuant to the notice
i ssued under Section 5-A of the Act, had sent his report to the
respondent -authorities after conplying wth the mandatory
provisions of the Act and therefore, the notification issued

under Section 6 of the Act is justiciable.

10. W would first advert to the question of dismssal of
the Wit Petition by the H gh Court on the ground of delay and
| aches and thereafter, delve into the nmerits of the subm ssions
made by the |earned counsel for the parties. There is indeed
sonme delay on the part of the appellants in approaching the Wit
Court questioning the notifications issued by the respondent no.
1 under Sections 4 and 6 of the Act. It has cone on record that
the LAO has taken variable stands in his reports dated
17.02. 2006, 07.07.2006 and 16.05.2007 with regard to grant of
exenption from acquisition of the lands in dispute. It is only
when the appellants were infornmed that their |ands cannot be
kept out of acquisitions, they have approached the Wit Court by
filing a petition under Article 226 of the Constitution of

I ndi a.

11. Al though the wunderlying policy behind dismssal of

petitions on grounds of delay and latches is to discourage
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agitation of stale clains, still this Court has held that the
delay in approaching the Court nust not always act in prejudice
to the aggrieved party and the Court nust prudently exercise its
di scretion in doing so. This Court in Tridip Kumar Dingal v.
State of WB., (2009) 1 SCC 768, has held that this Court nay
refuse to exercise its discretion where there is delays and
| at ches in invoking jurisdiction of the Wit Court. However, the
exerci se of such discretion nust be based on the facts and
circunstances of each case and the decision nust rest upon
variety of factors including the nature of fundanental rights
breached, the renmedy clained and when and how the delay arose

This Court, in Northern Indian dass Industries v. Jaswant
Si ngh, (2003) 1 SCC 335, has observed that the conduct of the
party challenging the notifications and pleading condonation of
delay also plays an inportant role in exercise of this

di scretion.

12. Keeping in view the aforesaid observations of this
Court, in our considered opinion, the delay in approaching the
Court is satisfactorily explained by the appellants. The conduct
of the appellants is evidenced by the consistent stand adopted
by them in requesting the respondent-authorities throughout the
course of acquisition proceedings to exenpt their lands from
acqui sition proceedings. The appellants have assigned cogent

reasons for the delay in approaching the Wit Court am dst
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successive reports of the LAO making variable recommendations in
terms of grant of such exenption. The appellants have approached
the Wit Court soon after a final decision was nmade by the
respondent-authorities in this regard. Therefore, the H gh Court
was in error in dismssing the wit petition on the ground of
delay and |atches on the part of the appellants in approaching

the Hi gh Court.

13. In view of the aforesaid discussion and in the present
set of facts and circunstances, considering the non-conpliance
of mandatory provisions of the Act by the LAO during the
acqui sition proceedings resulting in flagrant violation of the
principles of natural justice, as pointed out by Shri Jhanjhi

we are of the considered view that the delay ipso facto should
not be put against the appellants and the case nust be decided

on its nerits.

1. The H gh Court has non-suited the appellants on yet another
ground viz. that the wit petition cannot be entertained after
the award is passed by the Land Acquisition Oficer. In the

wor ds of the Court:

“... the instant Wit Petition has been filed after
making of award by Land Acquisition Collector. On
making of award, the land vested in the State, free
from all encunbrances and, therefore, the acquisition
of the land cannot be challenged at this stage. In
this view, we are fortified by the ratio of law laid
down by the Hon'ble Apex Court in a recent judgnent in
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Swai ka Properties Pvt Ltd. v. State of Rajasthan, 2008

(2) RCR (Gwvil) 96. It has been categorically and

authoritatively laid down in this judgnent by the

Hon’ bl e Apex Court that wit petition, after making of

award by the Land Acquisition Collector, cannot be

entertained.”
15. In our view, while dismssing the Wit Petition on the
aforesaid ground, the Hgh Court has erred in two aspects,
firstly, the reasons recorded by the H gh Court do not reflect
the correct position of Jlaw in respect of challenge to
acqui sition proceedings after passing of an award by the LAO and
secondly, the Hgh Court has ignored that the possession of

acquired |ands has not been taken over by the LAO from the

appel l ants after the passing of the award.

16. Section 16 of the Act bears utnost relevance to the
di scussion and is extracted hereunder:

“16. Power to take possession- \Wen the Collector has

made an award under section 11, he may take possession

of the land, which shall thereupon vest absolutely in

the Governnent, free fromall encunbrances.”
17. It is settled law that after the award is passed by the
LAQ Col l ector, for the acquired lands to vest in the State
Governnent, free from all encunbrances, it nust be succeeded by
his taking of possession of the |ands under Section 16 of the

Act. It is only after taking possession that the acquired |ands

woul d vest absolutely in the State Governnent. (See: Jethnull
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Bhojraj v. State of Bihar, (1972) 1 SCC 714; State of Rajasthan
v. DR Laxm, (1996) 6 SCC 445; WMy George V. Specia

Tahsildar, (2010) 13 SCC 98 and Raghbir Singh Sehrawat v. State
of Haryana, (2012) 1 SCC 792). In the instant case, the Wit
Petition is filed by the appellants after the LAO has passed the
award, dated 23.07.2008. However, the High Court has failed to
notice that appellants continued to be in possession of the
| ands and their residential prem ses constructed on the said
| ands so acquired and therefore, the possession of the said
| ands acqui red under the notification has not been taken over by
the LAO so as to lead to vesting of land in the respondent No. 1

free fromall encunbrances.

18. The H gh Court, in arriving at its conclusion, has
relied upon the decision of this Court in Swai ka Properties (P)
Ltd. v. State of Rajasthan, (2008) 4 SCC 695, wherein this Court
has observed:

“19. In the present case also, the wit petition
havi ng been filed after taking over the possession and
the award having becone final, the sane deserves to be
dismssed on the ground of delay and |aches.
Accordingly, the orders of the learned Single Judge
and that of the D vision Bench are affirmed to the
extent of dismssal of the wit petition and the
speci al appeal without going into the nerits thereof.
This appeal also deserves to be dismssed wthout
going into the nerits of the case and is dism ssed as
such. No costs.”
(enmphasi s suppl i ed)

19. In followng the aforenentioned decision of this
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Court, the High Court has erroneously omtted to consider the
requi site of taking over of possession by the LAO so as to |ead
to vesting of the land in the State Governnent which was noticed
by this Court while dismssing the petition on ground of delay

and | aches.

20. It is true that the lands vest in the State Governnent
after an award is passed and the possession of the lands is
taken; the aggrieved persons cannot challenge the validity of
notifications. This Court, in Mirket Commttee v. Krishan
Murari, (1996) 1 SCC 311, has observed that after such vesting
of land in the State CGovernnent the H gh Court could not have
interfered with the acquisition proceedings so as to grant
relief addressing the stage contenpl ated under Section 5-A. In
our considered view, in this case the H gh Court while recording
its reasons has proceeded on incorrect assunptions in respect of
possession of acquired |ands and erroneously concluded towards
the wvesting of land in respondent No. 1. Therefore, the
af oresaid reasons recorded by the High Court for dismssal of
the Wit Petition filed by the appellants cannot be sustai ned by
us and the H gh Court ought not to have dismssed the Wit

Petition on this ground al so.

21. The only issue that survives for our consideration and

decision is, whether the LAO, wthout affording an opportunity
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of hearing, could have passed the order rejecting their
obj ections and submitting his report adverse to the interest of
the land owners, to the respondent no. 1 recomrendi ng
acquisition of the lands in question, pursuant to which the

i mpugned notification under Section 6 of the Act is issued.

22. Before we advert to the aforesaid question, it is
appropriate that we briefly notice Section 5-A of the Act which

reads as under:

“5A. Hearing of objections.-

(1) Any person interested in any |land which has been
notified under section 4, sub-section (1), as being
needed or likely to be needed for a public purpose or
for a Conpany may, within thirty days fromthe date of
the publication of the notification, object to the
acquisition of the land or of any land in the
| ocality, as the case may be.

(2) Every objection under sub- section (1) shall be
made to the Collector in witing, and the Collector
shall give the objector an opportunity of being heard
in person or by any person authorized by himin this
behal f or by pleader and shall, after hearing all such
objections and after making such further inquiry, if
any, as he thinks necessary, either make a report in
respect of the land which has been notified under
section 4, sub- section (1), or make different reports
in respect of different parcels of such land, to the
appropriate Governnent, containing his recommendations
on the objections, together with the record of the
proceedings held by him for the decision of that
Governnent. The decision of the appropriate CGovernnent
on the objections shall be final.

(3) For the purpose of this section, a person shall be
deened to be interested in land who would be entitled
to claiman interest in conpensation if the |and were
acquired under this Act.”
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23. The sub-section (2) of Section 5-A envisages the rule
of audi alteram partem and nmakes it sine qua non to the
acqui sition proceedings under the Act. It mandates the LAO to
first provide an opportunity of hearing to the objector(s) in
respect of their objections to the acquisition of lands notified
under Section 4(1) of the Act. The LAO or the Collector may al so
conduct a further enquiry in this regard, if he deens it
necessary, and thereafter decide upon the objections raised by
such objector(s) and submt his recommendations to the State
Governnment in the form of a report, on the basis of which the
State Governnent is to fornmulate its opinion in respect of
acqui sition of lands notified under Section 4(1) of the Act and
i ssue appropriate notification under Section 6 of the Act. The
purpose is to afford an opportunity of making representation to
the aggrieved person before any order, which may adversely
affect his interest in any immovable property, may be passed by
the LAO and subsequent notification be issued by the State

Gover nnent .

24. The said purpose has been noticed by this Court in State
of Punjab v. Gurdial Singh, (1980) 2 SCC 471, wherein this Court

has observed as under:

“16. ...it is fundanental that conpulsory taking of a
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man’ s property is a serious matter and the smaller the
man the nore serious the matter. Hearing him before
depriving him is both reasonable and pre-enptive of
arbitrariness, and denial of this admnistrative
fairness is constitutional anathena except for good
reasons.”

25. Further, this Court in Raghbir Singh Sehrawat v. State
of Haryana, (2012) 1 SCC 792, has reflected upon the purpose of
inclusion of principles of natural justice in the mandatory
provi sions of Section 5-A of the Act and their strict conpliance
by the LAOin the foll ow ng words:

“39. ...it is necessary to renenber that the rules of
natural justice have been ingrained in the schene of
Section 5-A with a view to ensure that before any
person is deprived of his land by way of conpul sory
acqui sition, he nust get an opportunity to oppose the
deci si on of t he State Gover nnent and/ or its
agencies/instrunentalities to acquire the particular
parcel of land. At the hearing, the objector can make
an effort to convince the Land Acquisition Collector
to nmake recomendati on against the acquisition of his
| and. He can also point out that the |and proposed to
be acquired is not suitable for the purpose specified
in the notification issued under Section 4(1). Not
only this, he can produce evidence to show that
anot her piece of land is avail able and the sane can be
utilised for execution of the particular project or
schene.

40. Though it is neither possible nor desirable to
make a list of the grounds on which the |andowner can
persuade the Collector to nake recomendati ons agai nst
the proposed acquisition of I|and, but what is
inportant is that the Collector should give a fair
opportunity of hearing to the objector and objectively
consider his plea against the acquisition of |and.
Only thereafter, he should nake reconmendations
supported by brief reasons as to why the particular
piece of l|and should or should not be acquired and
whet her or not the plea put forward by the objector
nmerits acceptance. In other words, the reconmmendations
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made by the Collector nmust refl ect obj ective
application of mnd to the objections filed by the
| andowners and ot her interested persons.”

This Court in Minshi Singh v. Union of India, (1973) 2

SCC 337, has highlighted the inportance of the rule of audi

alteram partem enbodied in Section 5-A of the Act in

foll om ng words:

27.

“7. Section 5-A enbodies a very just and whol esone
principle that a person whose property is being or is
intended to be acquired should have a proper and
reasonabl e opportunity of persuading the authorities
concerned that acquisition of the property belonging
to that person should not be made. W may refer to the
observation of this Court in Nandeshwar Prasad v.
State of U P., AIR 1964 SC 1217 that the right to file
obj ections under Section 5-A is a substantial right
when a person’s property is being threatened wth
acquisition and that right cannot be taken away as if
by a side wind. Sub-section (2) of Section 5-A nakes
it obligatory on the Collector to give an objector an
opportunity  of being heard. After hearing al

objections and nmaking further inquiry he is to make a
report to the appropriate Governnment containing his
recommendati on on the objections. The decision of the
appropriate Governnent on the objections is then
final. The declaration under Section 6 has to be nade
after the appropriate Governnent is satisfied, on a
consideration of the report, if any, nade by the
Col l ector wunder Section 5-A(2). The |egislature has,
therefore, nmade conplete provisions for the persons
interested to file objections against the proposed
acquisition and for the disposal of their objections.”

(enphasi s supplied)

t he

This Court in Surinder Singh Brar v. Union of India,

(2013) 1 SCC 403, while analyzing the legality of

notification issued under Section 6 of the Act in the I|ight

t he

of
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principles of natural justice as envisaged in the mandatory
provi sions of the Act under Sections 5-A and 6, has observed
that the opportunity of hearing as envisaged under Section 5-
A(2) nust not be denuded to nmere formality and the LAQ Col | ector
must take into consideration the objections raised by the
objectors and record reasons in his report as to why or why not
the lands requires to be acquired for public purpose. This Court
has enphasized that it is the reasons recorded by the
LAQ Col | ector, after providing appropriate hearing to the
objectors that contribute to the decision reached by the State
authorities in issuing the notification under Section 6 of the

Act. The rel evant paragraph is extracted hereunder:

“84. \What needs to be enphasised is that hearing
required to be given under Section 5-A(2) to a person
who is sought to be deprived of his |land and who has
filed objections under Section 5-A(1) nmust be
effective and not an enpty formality. The Collector
who is enjoined with the task of hearing the objectors
has the freedom of naking further enquiry as he may
think necessary. In either eventuality, he has to nake
report in respect of the land notified under Section
4(1) or make different reports in respect of different
parcels of such land to the appropriate Governnent
containing his reconmendations on the objections and
submt the sanme to the appropriate Governnent al ong
with the record of proceedings held by him for the
|atter’s decision. The appropriate CGovernnent IS
obliged to consider the report, if any, nmade under
Section 5-A(2) and then record its satisfaction that
the particular land is needed for a public purpose.
This exercise culmnates into naking a declaration
that the land is needed for a public purpose and the
declaration is to be signed by a Secretary to the
Government or sone other officer duly authorized to
certify its orders. The formation of opinion on the
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issue of need of land for a public purpose and
suitability thereof is sine qua non for issue of a
decl aration under Section 6(1). Any violation of the
substantive right of the I|andowners and/or other
interested persons to file .objections or denial of
opportunity of personal hearing to the objector(s)
vitiates the recommendati ons nade by the Collector and
the decision taken by the appropriate Governnent on
such recommendations. The recomendati ons nade by the
Collector wthout duly considering the objections
filed under Section 5-A(1) and subm ssions nade at the
hearing given under Section 5-A(2) or failure of the
appropriate Government to take objective decision on
such objections in the light of the recomendations
made by the Collector will denude the decision of the
appropriate Governnent of statutory finality. To put
it differently, the satisfaction recorded by the
appropriate Governnment that the particular land is
needed for a public purpose and the declaration nade
under Section 6(1) will be devoid of |egal sanctity if
statutorily engrafted procedural safeguards are not
adhered to by the authorities concerned or there is
violation of the principles of natural justice. The
cases before us are illustrative of flagrant violation
of the mandate of Sections 5-A(2) and 6(1)..
(enphasi s suppl i ed)

28. It is not in dispute that at the initial stages and
after issuance of the notice under Section 5-A of the Act, the
LAO, after considering the objections had sent a report
favorable to the appellants inasnmuch as recomending that the
lands in question need not be acquired by the respondent-
authorities for the purpose intended in the acquisition
notification. Thereafter, upon the survey of |ands, the LAO has
changed his stance and has suggested that the said |ands should
not be exenpted from acquisition and thus, nust be acquired by

the respondent-authorities. The order so passed by the LAO was
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adverse to the interests of the appellants and they were
entitled to be provided with a reasonabl e opportunity of hearing
to represent their stand before the LAO in the altered
ci rcunst ances of the case. This non-adherence to the principles
envi saged under the Act at the stage of making recomrendati ons,
not only defeats the purpose and object of the provisions of
Section 5-A(2) but also introduces illegality into the opinion
formulated by the State Government after considering the report
so submtted by the LAO and therefore, by necessary inplication,
perneates the notification issued under Section 6 of the Act

with such illegality.

29. In our considered opinion, before passing the said
order, opportunity of hearing ought to have been granted to the
| and owners who have imovable property rights in the |ands
acquired. Since that has not been done, the action of the
respondent-authorities is contrary to the statutory provisions

and also in violation of the principles of natural justice.

30. In view of the above, we set aside the notification
i ssued under Section 6 of the Act by the State Governnent qua
the petitioners only. However, we permt the State Governnent
and its authorities, if they so desire, to proceed from the
stage from which we have pointed out the m stake/defect in the

course of acquisition proceedings in so far as the |ands of the
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appel | ant s.

31. W clarify that the award in respect of other |ands

shall stand as it is and is not disturbed.

32. The appeal is disposed of accordingly. Parties to

bear their own costs.

Ordered accordingly.

.................... J.
(H.L. DATTU)

.................... J.
(DI PAK M SRA)

NEW DELHI
FEBRUARY 27, 2013.
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