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ACT:

Code of Civil / Procedure, 1908-s. 47-Decree passed
according to award in foreign currency without fixing rate
of exchange-In execution proceedi ngs- court nust deci de and
sel ect proper date for fixing rate of exchange-Criteria for
sel ection of date-Date which puts plaintiff in same position
i n which he woul d have been had the defendant discharged his
obligation when he ought to have done. Proper date is the
date of decree.

Arbitration Act, 1940-s. 17-Judgnment according to the
award-When it is. Provisions of s. 17 are different fromthe
provisions of s. 26 (1) of the English Arbitration Act.

Pr ecedent s- Engl i sh deci sions( not binding but have high
pur suasi ve val ue

Practice & procedure-General practice & procedure to be
foll owed by plaintiff while claiming sum in foreign
currency, arbitrator while naking the award and court while
passi ng decree-Laid down.

HEADNOTE

Forasol, a French Conpany having its principal office
in Paris, France, entered into a contract on February 17,
1964 with Ol and Natural Gas Commission. (ONGC), a
CGovernment of India undertaking, for carrying out structura
drilling in relation to the exploration for oil “in India.
Article I X-3 of the contract provided that the ‘anount
payable to Forasol on account of operational fee, standby
fee, and equipnment charges shall be conputed in French
Francs and ONGC shall pay 80% of that amount in French
Francs in Paris, France, and the remaining 20% in Indian
rupees using a fixed conversion rate of FF. 1.033=Re. 1.000.
Art 1X-3.2 provided that certain other charges, e.g.

i nsurance, freight, etc., incurred by Forasol were to be
rei mbursed to Forasol by ONGC in Indian rupees if the
expenditure was initially incurred by Forasol in Indian

rupees, otherwise in French Francs. Article X-2, X-3 and X-4
of the contract set out estinates of the paynents to be made
to Forasol in French Francs, the invoicing rules and the
rate of payment. Under Art. X-3.3, Forasol was to indicate
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in each of its invoices, the anbunt payable to it in French
Francs and the ampbunt payable to it in Indian rupees under
the contract. Art. XI provided for paynents to be nade to
Forasol in Indian rupees. The contract which was initially
for a period of one year was extended tw ce and Addendum
Nos. 1, 2 & 3 were added to the Contract. During the
extended period of the contract the Indian rupee was
devalued in June 1966 and consequently Forasol nade a cl aim
for conversion of Indian rupees into French

527

Francs at a rate higher than the rate specified in Art. |IX-
3. The disputes and differences which arose between the
parties were referred to arbitration. The Unpire who made
the award directed certain paynents to be nade in French
Francs, but did not specify the rate of exchange at which
the French Francs were to be converted into |Indian rupees.

The award further directed that from Novernber 30, 1966, the
rupee portion should be converted at the higher rate of FF

1,000 equal to rupees 1,517.80. The award was filed in the
Del hi Hi gh Court and the Hi gh Court passed a decree in terns
of the award sinpliciter wthout  fixing any date for
conversion of the French Francs into Indian rupees, wth
interest at the rate of 6% per annumfromthe date of the
decree till the date of paynment Neither party raised any
objection to the said award or to the formin which the said
decree was passed. Forasol filed an application in the Hi gh
Court for execution of the decree. ONGC contended that the
enhanced rate of @ exchange specified in the award was
applicable only with respect to the interest  payable to
Forasol from Novenber 30, 1966 and that to the rest of the
paynments to be made under the award either in French Francs
or in Indian rupee, the contract rate of  exchange was
applicable. A single Judge of the Hgh Court held that the
contract rate of exchange applied only to the rupee part of
the paynment in respect of the “itens specified in Art. IX
.3.1 and that in respect of the other paynments to be nmade to
Forasol in French Francs the rate of exchange prevailing at
the date of the decree would apply. In appeal, a Division
Bench of the Hgh Court held that the enhanced rate of
exchange specified in the award applied only to the interest
payabl e to Forasol and that with respect to the rupee anount
the contract rate of exchange applied. It further held that
as the award was in French Francs, by reasons of the
provi sions of the Foreign Exchange Regulation Act, 1973,
bef ore executing the award the French Francs woul d have to
be converted into Indian rupees at the rate of —exchange
prevailing on the date of the said award. This judgnent and
order of the Division Bench was challenged in these cross
appeal s. The questions which arose for consideration were:
(1) Wether the rate of conversion nentioned in the contract
applied to all the paynments to be nmade under the contract
whether in Indian rupees or in French Francs, or only to 20
per cent of the anmount in French Francs, payable by ONGC to
Forasol in Indian rupees in respect of Forasol’s operational

fee, standby fee and equipnment charges; (2) whether the
enhanced rate of exchange specified in the award was
applicable to all the paynents in Indian rupees under Art.
I X-3.1 of the contract to be nade by ONGC to Forasol or only
to the interest on the anbunt in French Francs payable to
Forasol by ONGC, and (3) which was the proper date to be
sel ected for converting into Indian rupees the French Francs
part of the award in respect of which no rate of exchange
had been fixed either by the contract or by the award ? Two
further questions which were inextricably linked wth
guestion No. (3) above were: (1) whether an arbitrator or
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unpire can make an award in a foreign currency; and (2)
whet her a court can sinpliciter pass a decree in terns of
such an award without specifying the rate of exchange at
which the foreign currency anount will have to be converted
into Indian rupees.

Allowi ng the appeal of Forasol and dism ssing that of
ONGC,
528
N

HELD: 1. Under Art. 1X-3.1 of the contract Forasol had
agreed to accept 20 per cent of its operational fee, standby
fee and equi pnent charges in Indian rupees but wanted that
the remaining 80 per cent of these fees and charges as al so
the other anounts which were payable to it wunder the
contract should be paid toit in French Francs only. |If
Forasol were to indicate separately in its invoices the
paynment to be made to it in French Francs and in Indian
rupees and if the paynent of such Francs was to be made in

Paris, France, in French Francs, the question of providing
for a rate of exchange in the said contract for converting
French Francs into Indian rupees cannot arise. Such

conversion rate could only be in respect of the anount
payable to Forasol in Indian rupees. It is thus only the 20
per cent of the said fees and charges conputed in French in
Forasol’s invoi ces but payable in |Indian rupees which was to
be converted at the rate of exchange specified in the
contract. This interpretation receives further support from
Art. 2.2 of Addendum No. 2 and Art. 2.5 of Addendum No. 3
under which anounts refundabl e by Forasol to ONGC were to be
refunded in the same  currency in which ONGC had paid them
earlier. [544 C F]

2. The Division Bench of the High Court was in error in
hol ding that the enhanced rate of exchange specified in the
award applied only to the amount ~ of interest payable to
Forasol. The enhanced rate of  exchange applied to the
payments in Indian rupees under Art. |IX-3.1 of the contract
to be made by ONGC to Forasol from and after Novenber 30,
1966. [548 D- E]

3. In an action to recover an amobunt payable in a
foreign currency, five dates conpete for selection by the
Court as the proper date for fixing the rate of exchange at
which the foreign currency ampunt has to be converted-into
the currency of the country in which the action has been
comenced and deci ded. These dates are:

(1) the date when the anobunt becane due and payable;

(2) the date of comrencenent of the action

(3) the date of the decree;

(4) the date when the court orders execution to issue;
and

(5) the date when the decretal amount is paid or
realized.

In a case where a decree had been passed by the court
interms of an award nmade in a foreign currency a sixth date
al so enters the conpetition, nanely, the date of the award.
[ 548G 5498B]

The question which one out of the dates nentioned above
is the proper date to be selected by the Court does not
appear to have been decided in this country. The question
however, has formed the subject-matter of decisions in
Engl and. The English decisions are of Courts of a country
fromwhich we have derived our jurisprudence and a |arge
part of our laws and in which the judgnents were delivered
by judges held in high repute. Undoubtedly, none
529
of these decisions are binding upon this Court but they are
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authorities of high pursuasive value to which we my
legitimately turn for assistance. Whether the rule laid down
in any of these cases can be applied by our Courts must,
however, be judged in the context of our own laws and | ega
procedure and the practical realities of litigation in our
country. [549G 568G

M liangos v. George Frank (Textiles) Ltd., L.R [1976]
A. C. 443; Tonkinson and Anr. v. First Pennsyl vani a Banking &
Trust Co., L.R[1961] A C. 1007; [1960] 2 All E. R 332; Sub-
nomin re United Railways of Havana and Regla Warehouses
Ltd., L.R [1960] Ch. 52; [1959] 1 Al ER 214
Jugosl avenska Cceanska Plovibda v. Castle Investnent Co.
Inc., [1973] 3 Al E.R 498 Besw ck v Beswick, L.R [1968]
A.C58; [1967] 2 AIl E.R 1197; Dr. Mann, The |egal Aspect
of Money, 3rd Edn. [1971], p. 363; Schorsch Meier Gmb H
v. Hennin, [1975] 1 Al E-R 152; MIliangos v. Ceorge Frank
(Textiles) Ltd., [1975] 1 AlIl E.R 1076; Practice Statenent
(Judi cial Precedent), ~ (1966) 1 WL.R 1234; Omers of MV.
El eftherotria v. The owners of  MV. Despina R The Dispina R
and Services Europe Atlantique Sud (Seas) of Paris v.
St ockhol ms.. Redri akti ebol ag Svea of ~ Stockholm L.R [1979]
A.C. 685; Practice directions, [1976] 1 WL.R 83; [1976] 1
Al E.R 669; The zafuo, John Carllom & Co. Ltd v. Owners of
S.S. Zafiro, L.R (1960) p. 1 at 14; [1959] 2 AIl F.R 537
at 544; E.D. & F/, Man v. Socite Annonyne Tripolitiane Das
Usi nes De Raffinage De Sucre, [1970] 2 Lyod's L.Rep. 416 and
Russel on Arbitration 20th edn. page 375, referred to.

4. When a foreigner has to receive a sumof noney which
should justly be payable to him in a foreign currency and
because of the default of the paying party, seeks to recover
its paynment through the court, the first question which
arises is whether a court in India would have jurisdiction
to pass a decree for a sumexpressed in aforeign currency.
Though on principle there is no reason why a court should
not be able to do so, no court can pass a decree directing a
defendant to do an inpossible or an illegal act and in view
of the provisions of our Foreign Exchange Regul ation Act,
1973, and the restrictions contained therein on naking
paynments in a foreign currency, if a decree were 'to be
passed sinpliciter for a sum expressed in a foreign
currency, it would be to direct the defendant to do an act
which woul d be in violation of the Foreign Exchange
Regul ation Act, 1973. Such a decree can, therefore, only be
passed by nmmking the paynment in foreign currency subject to
the pernmission of the foreign exchange authorities being
granted. |If, however, the authorities  do not grant
perm ssion for payment of the judgment debt in foreign
currency, it would not be possible for the defendant to make
such payment, resulting in the decree becom ng infrutuous
and the plaintiff getting nothing under it. The court mnust,
therefore, provide for the eventuality of the- foreign
exchange authorities not granting the requisite perm ssion
or even if such permssionis given, the defendant not
payi ng the decretal debt, or not wanting to discharge the
decree by making paynent in foreign currency or in Indian
rupees. This can only be done by the decree providing in the
alternative for payment of a sum of noney in Indian rupees,
which will be equivalent to the sum decreed in foreign
currency. It is but just that a man, who is in law entitled
to receive a sum of money in a foreign currency, should
either receive it in such currency or should receive its
equivalent in Indian rupees. It is here that the question
530
of the date which the court should select for converting
foreign currency into Indian rupees arise. The court mnust
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select a date which puts the plaintiff in the same position
i n which he woul d have been had the defendant discharged his
obl i gati on when he ought to have done, bearing in mnd that
the rate of exchange is not a constant factor but
fluctuates, and very often violently fluctuates, fromtine
to tinme.

The date when the anmpunt becane due and payabl e, does
not have the effect of putting the plaintiff in the sane
position in which he would have been had the defendant
di scharged his obligation when he should have done because
between that date and the date when the suit is decreed the
rate of exchange may have fluctuated to the plaintiff s
prejudice, resulting iln the anpbunt decreed in rupees
representing only a fraction of what he was entitled to
receive. Equally, the possibility of the plaintiff getting
nore than what he had bargained for in case the rate of
exchange had fluctuated in his favour cannot be rul ed out.
To sel ect the date when the anmobunt became due or the "breach
date", 'as’/ the English courts have ternmed it, is thus to
expose the parties to the unforesecable changes in the
i nternational rmonetary market. The selection of the "breach
date" cannot, therefore, be said to be just, fair or
equi tabl e. [568H 569D

The date of the commencenent of the action or suit, is
equal ly subject to the same criticism The selection of the
date of the filing /of the suit would, therefore, |eave the
parties in as uncertain and precarious a position as the
selection of the date when the ampunt became payabl e or the
"breach date". [569 E-H

To select the date of the decree as the conversion date
woul d be to adopt as unrealistic a standard as the "breach
dat e" because a noney decree and the paynment by the judgnent
debtor of the judgnment debt wunder it are two vastly
different matters widely separated by successive execution
applications and objections thereto unless the judgnent
debt or chooses to pay up the judgnent debt of his own accord
which is generally not the case. |In the vast majority of
cases a noney decree is required to be enforced by
execution. [570 A-E]

The selection of the date when the court” orders
execution to issue is equally beset with difficulties. [570
g

In selecting the date of paynent as the proper date of
conversion there are three practical and procedur a
difficulties, nanely, paynment of court fees, the pecuniary
l[imt of the jurisdiction of courts and execution. [572 B-F]

This then |eaves the court with only three dates from
which to make the selection, nanely, the date when the
amount becanme payable, the date of the filing of the suit
and the date of the judgnent, that is, the date of passing
the decree. It would be fairer to both the parties for the
court to take the | atest of these dates, nanely, the date of
passing the decree, that is, the date of the judgment. [575
Fl
531

5. Under section 17 of the Arbitration Act, 1949 the
j udgrment which the court pronounces is to be "according to
the award". \Were the award directs a certain sum of npney
to be paid and the court, in a case where it has not
nodi fied or corrected the award under section 15, pronounces
judgrment for a different sum the judgnment cannot be said to
be "according to the award". In the same way, where an award
directs payment of a sumof noney in foreign currency and
the court while pronouncing judgnment provides for its rupee
equi valent at the rate of exchange prevailing on the date of
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the award, the court wll not be pronouncing judgnment
"according to the award" if in the neantime the rate of
exchange has varied, because at the date of the judgnent the
foreign currency equivalent of the ampunt in rupees provided
in the judgment would be different fromthe foreign currency
sum directed to be paid by the award. The judgnent,
therefore, can only be said to be "according to the award"
if it directs paynment of the rupee equivalent at the rate of
exchange prevailing on the date of pronouncing the judgnent
which date is the same as the date of the passing of the
decree. [584G 585B]

6. The Division Bench of the H gh Court has comitted
an error in equating s. 26 (1) of the English Arbitration
Act with s. 17 of our Arbitration Act. The reason for this
error is that the Division Bench has proceeded upon a wrong
assunption that the procedural schene of the English
Arbitration Act is the sane as that of our Arbitration Act.
The provisions for enforcing an award under the English Act
and under / our Act are different. Ganting | eave under s. 26
of the English Act and pronounci ng judgnment according to the
award and  passing a decree under s. 17 of our Act nean
different things and have different results. A judgnent
according to the award under s 17 of our Act will speak only
fromthe date of the judgnment which will not be the case
under s. 26 (1) of the English Act, for while in the first
case what will be enforceable by the processes by |aw,
nanmely execution, ' will be the decree passed in terns of the
award, in the second case it wll be the award itself,
unl ess the applicant desires to have judgnent entered in
terns of the award. [585C, 585E]

Satish Kumar and ors. v. Surinder ~Kumar ~and ors.,
[1969] 2 S.C.R 244, distinguished.

7. The practice, which ought to be followed in suits in
which a sumof noney expressed in a foreign currency can
legitimately be clainmed by the plaintiff and decreed by the
court is as follows. In such a suit, the plaintiff, who has
not received the ampbunt due to ‘himin a foreign currency
and, therefore, desires to seek the assistance of 'the court
to recover that anmount, has two courses open to- him 'He can
either claim the anpbunt due to himin-Indian-currency or in
the foreign currency in which it was payable. If he chooses
the first alternative, he can only sue for that anount as
converted into Indian rupees and his prayer in the plaint
can only be for a sumin Indian currency. For this purpose,
the plaintiff would have to convert the foreign currency
amount due to himinto Indian rupees. He can do so either at
the rate of exchange prevailing on the date whenthe anount
becane payable for he was entitled to receive the anbunt on
that date or, at his option, at the rate of exchange

prevailing on the date of the filling of the suit because
that is the
532

date on which he is seeking the assistance of the court for
recovering the amount due to him In either event, the
val uation of the suit for the purposes of court-fees and the
pecuniary limt of the jurisdiction of the court will be the
amount in Indian currency claimed in the suit. The plaintiff
may, however, choose the second course open to himand claim
in foreign currency the anount due to him In such a suit,
the proper prayer for the plaintiff to nmake in his plaint
would be for a decree that the defendant do pay to himthe
foreign currency sumclained in the plaint subject to the
perm ssion of the concerned authorities under the Foreign
Exchange Regul ation Act, 1973, being granted and that in the
event of the foreign exchange authorities not granting the
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requisite pernmssion or the defendant not wanting to make
paynment in foreign currency even though such perm ssion has
been granted or the defendant not maki ng payment in foreign
currency or in Indian rupees, whether such pernission has
been granted or not, the defendant do pay to the plaintiff
the rupee equivalent of the foreign currency sumcl ai med at
the rate of exchange prevailing on the date of the judgnent.
For the pur poses of court-fees and jurisdiction the
plaintiff should, however, value his claim in the suit by
converting the foreign currency sumclained by him into
I ndi an rupees at the rate of exchange prevailing on the date
of the filing of the suit or the date nearest or npst nearly
precedi ng such date, stating in his plaint what such rate of
exchange is. He should further give an undertaking in the
plaint that he would nmake good the deficiency in the court-
fees, if any, if at the date of the judgnent, at the rate of
exchange then prevailing, the rupee -equivalent of the
foreign currency sum-decreed i s higher than that nentioned
in the pl aint for the purposes of court-fees and
jurisdiction. At ~the hearing of such a suit, before passing
the decree, the court should call —upon the plaintiff to
prove the rate of exchange prevailing on the date of the
judgnent or on the date nearest or nobst nearly preceding the
date of the judgment.” If necessary, after delivering
judgrment on all other issues, the court may stand over the
rest of the judgnment’ and the passing of ‘the decree and
adjourn the matter to enable the plaintiff to prove such
rate of exchange. The decree to be passed by the court
shoul d be one which ‘orders the  defendant to pay to the
plaintiff the foreign currency ~sum adjudged by the court
subject to the requisite permssion of the concerned
aut horities under the Forei gn Exchange Regul ation Act, 1973,
being granted, and in the event of the -Foreign Exchange
authorities not granting the requisite pernission or the
def endant not wanting to nake paynent in foreign currency
even though such permssion has been granted or the
def endant not nmking paynent in  foreign currency or in
I ndi an rupees, whether such permssion has been granted or
not, the equivalent of such foreign currency sum converted
into Indian rupees at the rate of exchange proved before the
court as aforesaid. In the event of the decree being
chal | enged in appeal or other proceedi ngs and such appeal or
ot her proceedings being decided in whole or in part in
favour of the plaintiff, the appellate court or the court
hearing the application in the other proceedi ngs challenging
the decree should follow the same procedure as the tria
court for the purpose of ascertaining the rate of exchange
prevailing on the date of its appellate decree or of its
order on such application or on the date nearest or nost
nearly preceding the date of such decree or order. |If such
rate of exchange is different from the rate in the decree
which has been challenged, the court should make the
necessary nodification wth respect to the rate of exchange
by its appellate decree or fina
533
order. In all such cases, execution can only issue for the
rupee equivalent specified in the decree, appellate decree
or final order, as the case may be. These questions, of
course, would not arise if pending appeal or other
proceedi ngs adopted by the defendant the decree has been
executed or the noney thereunder received by the plaintiff.
[ 587D 589(]

8. Just as the courts have power to nake a decree for a
sum of noney expressed in a foreign currency subject to the
[imtations and conditions set out above, the arbitrators or
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unpire have the power to nmake an award for a sum of nobney
expressed in a foreign currency. The arbitrators or unpire
shoul d, however, provide in the award for the rate of
exchange at which the sumawarded in a foreign currency
shoul d be converted in the events nentioned above. This may
be done by the arbitrators or unpire taking either the rate
of exchange prevailing on the date of the award or the date
nearest or nost nearly preceding the date of the award or by
directing that the rate of exchange at which conversion is
to be made would be the date when the court pronounces a
judgrment according to the award and passes the decree in
terns thereof or the date nearest or nost nearly precedi ng
the date of the judgnent as the court may determne. |If the
arbitrators or wunpire omit to provide for the rate of
conversion, this would not by itself be sufficient to
invalidate the award. The court may either renit the award
under section 16 of the Arbitration Act, 1940, for the
pur pose of fixing the date of conversion or may do so itself
taki ng the date of conversion as the date of its judgment or
the date " nearest or nobst nearly preceding it, follow ng the
procedure outlined above for the purpose of proof of the
rate of exchange prevailing on such date. If, however, the
person |iabl e under such an award desires to make payment of
the sum in foreign  currency awarded by the arbitrators or
unpire without the award being nade a rule of the court, he
would be at liberty to do so after obtaining the requisite
perm ssion of the concerned authorities under the Foreign
Exchange Regul ation Act, 1973,

9, In the instant case the party entitled to receive
the noney-Forasol-was a foreign party. Under the said
contract, the currency of account was a foreign currency and
so was the currency of paynment except for a portion thereof.
Forasol was, therefore, entitled, on paynent not being made
to it by ONGC, to receive in French Francs the anmpunts which
became payable to it in that currency. The Unpire was,
therefore, justified in providing that the anounts payable
under the said award to Forasol (in French Francs shoul d be
paid in French currency. The Unpire has, however, neither
provi ded that such paynent would be subject to the
per m ssion of the foreign exchange authorities being
obt ai ned nor specified the conversion rate to be applied. in
the eventualities set out above. That, however, does  not
make any difference because neither party has objected to
the said award on this ground. On the contrary, both parties
have accepted the said award as binding and conclusive, As
nmentioned above, this omission on the part of the Urmire
could have been corrected by the H gh Court whenit came to
pronounce judgnment according to the said award and pass the
said decree in terns thereof. The decree passed.in terns of
the said award, however, does not specify either the rupee
equi val ent of the anpbunt in French Franch payabl e to Foraso
or the rate of exchange at which the conversion of such
amount into |Indian rupees should be made. To that extent,
the decree passed in terns of the said award by the High
Court was not
534
a proper decree. Both the parties have, however, accepted
the said decree and have not challenged it on this ground in
any proceedings. 1In any event, the aforesaid m stake in the
sai d decree was one which could have been got corrected by
an application for review or by an application under section
152 or, in any event under section 151, of the Code of Civi
Procedure, 1908. The decree has now becone final and binding
upon the parties. Both the parties have accepted the said
decree and the said decree cannot, therefore, be said to be
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invalid on the ground of the above omission to specify
either the rupees equivalent of the French Franc portion of
the said award or the rate of exchange at which such French
Franc portion was to be converted into its rupee equival ent.
For these reasons we hold that the learned Single Judge
rightly took the date of the decree as the date of
conversion. [590C 591B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Gvil Appeal Nos. 628 &
629 of 1981.

Appeal s by Special Leave fromthe Judgnment and Order
dated the 21st Decenber, 1979 of the Delhi H gh Court in
E.F.A(OS.) No. 5 of 1977.

Shankar Ghosh, and D.N. CGupta, for the Appellant in CA
628/ 81 & for Respondent in CA No. 629/81.

B. Dutta for the Respondent.in CA 628/81 and for
appel | ant's .in CA.-~ No. 629/81.

The Judgrment of the Court was delivered by

MADON, J. These cross appeals by special |eave arise
out of execution proceedings adopted by Forasol, a French
Conpany, having its principal office in Paris, France,
against the G| and Natural Gas Conm ssion, a statutory body
i ncorporated under the oil and Natural Gas Conm ssion Act,
1959 (Act XLIII of 1959), hereinafter for the sake of
brevity referred to as ' ONCC .

On July 30, 1962 the CGovernment of India invited gl oba
tenders for structural drilling for exploration. of oil in
the Jaisalmer area of the State of Rajasthan. The tender of
Forasol was accepted by the Governnent™ of ~India and in
pursuance thereof a contract dated February 17, 1964, headed

“Structural Drilling Contract", was entered into @ between
ONGC and Forasol. Under the said contract, ONGC engaged
Forasol to «carry out structural drilling in relation to the
exploration for oil in the Jaisalner area of the State of
Raj ast han on the terns and conditions contained in the said
contract.

535

The said contract was for a period of one year comencing
fromthe date of the start of the drilling work. The said

contract also gave an option to ONGC to extend the period by
one nore year. Article I X-3 of the said contract dealt with
the currency of paynent. It provided as follows:

"I X-3.1. The operational fee, standby fee and
equi pnent  char ges payable to FORASOL have been
specified in French Francs in Article I X-1.1.1. to I X-
1.1.1. above. The anpunt payable to FORASOL on account
of aforesaid fees and charges shall be conmputed in
French Francs ONGC shall pay 80% of the “aforesaid
anmount in French Francs and the remai ning 20%in | ndi an
Rupees using a fixed conversion rate of FF. 1.033=Re.
1.000."

Under Article [IX-3.2 the cost as well as the insurance,
packi ng, forwarding and clearing charges in respect of the
materials provided by Forasol and the freight, insurance,
packi ng, forwarding and clearing charges for transportation
froma sea port or air port in France to India and back to a
sea port in France or outside France if Forasol so chose, in
respect of the rig, equipnent, machinery, tools and other
materials provided by Forasol were to be reinbursed to
Forasol by ONGC in Indian rupees, if the expenditure was
initially incurred by Forasol in Indian rupees, otherw se in
French Francs.
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Under a Credit Agreenment arrived at between the
Governnent of India and the Governnent of France, the
CGovernment of France had agreed to provide credit facilities

toa limted extent to the Government of India for the
i mport of plant, nmachinery, equi pnment and materials and for
execution of <certain projects including oil exploration

Under the said Credit Agreenent, credit was to be given by
the French suppliers to the Indian buyers in the form of
acceptance of paynents on deferred basis upon the conditions
laid down in the letters dated February 5, 1962, exchanged
between the Governments of India and France. Consequently,
in respect of the said contract, Forasol had agreed under
Article X-1.1 thereof to  accept paynent of its fees, costs
and charges payable in French Francs on deferred basis under
the overall conditions of the said | etters exchanged between
the two CGovernments and Forasol and ONGC had agreed upon the
estimates of the payments to be nmade to Forasol in French
Francs under the said contract, the invoicing rules and the
node of paynment. Articles X-2, X-3 and X-4 of the
536
said contract —set out such estinmates, invoicing rules and
the node of paynment. Under Article X-3.3, Forasol was to
indicate in each of it invoices the amount payable to it in
French Francs and the anmpbunt payable to it in Indian rupees
under the said contract. So far as the node of deferred
paynment of French Francs was concerned, ‘Article X-4.1.1
provided for remttance by ONGC i n French Francs imredi ately
following the signing of the said contract of a sumof FF
73, 437.49, Dbeing the 19/800th part (i.e. 1.25 per cent) of
the total estimted amount of ~Forasol’s  operational and
stadby fees and equi pnent charges, cost of the materials to
be provided by Forasol and transportation charges in respect
of Forasol’'s rig, equipnment, mnmachinery and tools. Under
Article X-4.1.2, subsequent to the above renittance ONGC was
to remt to Forasol in French “anpunt 15/800th part (i.e.
1.875 per «cent) of the total estimated anpbunt in respect of
the said itens nmentioned above, that is FF 110, 156.23 on
each 5th day of August and February, the first  of such
paynments to be made on August 5, 1962 and the last on
February 5, 1965. Article X-4.2 provided for payment by ONGC
to Forasol of the balance of the anbunt due to Forasol
Under Article X-4.2.1, on receipt of each of Forasol’s
invoices in respect of operational fees, standby fees and
equi pment charges accepted by ONGC, Forasol was to present
to ONGC a set of 14 promi ssory notes payable to CNEP (Paris)
of equal value totalling to 87.5% of the French Franc
Portion of the amount for which each of the said invoices
had been accepted by ONGC and maturing on the 5th day of
August and of February, the first such dates being August 5,
1965 and the last being February 5, 1972. Wthin fifteen
days of the date of receipt of the said pronissory notes,
ONGC was to return the said promissory notes to Forasol
(Paris) duly signed and stanped.

Article X-4.2.2 provided for paynent of the said
prom ssory notes. The said Article was as foll ows:

"X-4.2.2. ONGC binds itself, irrevocably, to pay
in French Francs the pronissory notes given by it to
Forasol . Forasol shall present the pronissory notes to
CNEP (Paris) for collecting paynent on the dates of
maturity ONGC shall place with CNEP (Paris), at |east
one day before each date of maturity, adequate funds to
cover the total value of the prom ssory notes maturing
on that date."

537
Under Article X-4.3 ONGC undertook to pay to Forasol in
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French Francs sinple interest at the rate of 5 per cent per
annum and al so a credit insurance charge at the rate of 1.08
per cent per annum The other sub-articles of Article X-4.3
provided for calculation of interest and insurance charges
and for subm ssion by Forasol every six nmonths of invoices
in respect thereof. Article X-4.3.2, inter alia, provided
t hat -

"ONGC shall accept each invoice for the interest
and insurance charge and shall renmt the invoiced
anount to Forasol in French Francs as early as possible
but not Jlater than two nmonths after receipt of the
i nvoi ce. "

Provision was also nade by the said Article X-4.3.2 for
drawi ng of prom ssory notes payable at CNEP (Paris) maturing
on each 5th day of August and of February, the first of such
dates being August 5, 1965 and the last being August 5,
1971. Under Article X-4.3.3 ONGC bound itself, "irrevocably,
to pay ~in French Francs the prom ssory notes for interest

and insurance  charge given by it to Forasol." Article Xl
provi ded for payments to be nade to Forasol in |Indian
rupees. Under —Article Xl.1.1. the rupee paynent part of the
operational and standby fees, equi prent  char ges and

transportation charges payable to Forasol under the said
contract was estimated to be FF 1,495,216 and ONGC was to
pay to Forasol as an advance 10 per cent of the said anount,
nanely, FF 149,522, in Indian rupees using a conversion rate
of FF 1.033 equal to Rupee 1.000. The balance anbunt in
respect of the aforesaid itemwas to be paid by ONGC to
Forasol in Indian rupees using a conversion rate of FF 1.033
equal to Rupee 1.000 in the manner set out in the other sub-
articles of Article Xl.

On account of the hostilities between  Pakistan and
I ndia which broke out in Septenber 1965 the work under the
said contract could not be conpleted and the operations to
be carried out there under had to be suspended. The period
of the said contract was. thereupon ext ended by a
suppl enentary agreenent being Addendum No. 1 dated Decenber
6, 1965, by a period of six nonths with effect fromthe date
on which the drilling operations in the Jaisal ner area were
resummed at the expiry of the period of suspension. By
anot her suppl ementary agreenent being Addendum No. 2 dated
July 30, 1966, the period of the said contract was further
extended by a period of five nonths fromthe nmonent at which
all the equi pnent of

538

Forasol then under repair at Jodhpur " arrived, after
conpletion of the repairs at the newdrill-site, where ONGC
mght like to have drilling operations to be started under

the said Addendum No. 2. Article 2.7 of the said Addendum
No. 2 provided as foll ows:

"2.7. In case Forasol has to refund to- ONGC an
amount which cannot be adjusted or has not been
adj usted against Forasol’'s invoices for the last two
nmonths of the five nonths period of this Addendum
Forasol shall refund the anobunt in cash in the same
currency in which ONGC had paid it earlier.”

By another supplenentary agreenent being Addendum No. 3
dated February 23, 1967, the period of the contract was

further extended till the completion of the drilling of
Manhere Tibba Well No. 1 and in case ONGC should decide to
test the said well till the conpletion of such test or till

April 18.1967. whichever was «earlier. Article 2.5 of the
sai d Addendum No. 3 Provi ded as foll ows:

"2.5, In case Forasol has to refund to ONGC an

amount which cannot be adjusted or has not been
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adj usted against Forasol’s invoices for the period of

extension stipulated in Article 1.2 above, Foraso

shall refund the anpbunt in cash in the sane currency in

whi ch ONGC had paid it earlier.”
It may be nentioned that each of the said supplenentary
agreements provided that all the terns and conditions of the
original contract which were not repugnant to the terns and
conditions agreed to for such supplenentary agreenents were
to continue to apply wuntil the termnation of the said
contract.

The extended period of the said contract expired on
April 13, 1967.

In June 1966, during the extended period of the said
contract, the Indian rupee was deval ued, and consequently in
the course of correspondence which took place between the
parties Forasol made a claimfor conversion of Indian rupees
into French Francs at a rate higher than the rate specified
in Article I X 3 of the said contract.

539

It nmay al so be nentioned that ONGC paid to the income-
tax authorities towards the “income-tax liabilities of
Forasol three sunms aggregating to Rs. 11, 95,304 as specified
bel ow.

(1) Rs. 1,25,304 on Septenber 14, 1967,
(2) Rs. /4,70,000 on February 14, 1968, and
(3) Rs. 6,00,000 on March 23, 1968.

During the period of extension covered by the said
Addendum No. 3 and after the expiry of that period disputes
and differences arose between  the parties.  These were
referred to arbitration as provided in the said contract.
The parties appointed their respective arbitrators. The tine
for making the award was extended fromtinme to tinme with the
consent of the parties but as Forasol did not consent to any
further extension, t he di sput es wer e referred for
arbitration to M. N Rajagopala lyyangar, a retired judge
of this Court, being the. Umire appoi nted by the
arbitrators. In the arbitration (proceedings Forasol nmade
clains agai nst ONGC and ONGC nmade counter-clains against
Forasol. On March 8, 1972, the Unpire entered upon the
Ref erence and on Decenber 21, 1974, the Unpire made his
award. To the said award an erratumwas annexed by which a
particular portion to the said award was deleted and
substituted by a fresh portionto which we wll ~revert
|ater. For the present, suffice it to say that by the said
Erratumthe Unmpire awarded that from Novenber 30, 1966 the
rupee portion should be converted at the rate of FF 1, 000
equal to Rs. 1,517. 80 instead of the rate of exchange of FF
1,033 equal to Re. 1,000 provided in Article I'X 3.1 of the
said contract and that this enhanced rate of exchange woul d
apply to both Forsal and ONGC.

The said award was filed in the Delhi H gh Court and on
May 7,1975, a decree in terns thereof was passed by that
High Court with interest at the rate of 6 per cent per annum
fromthe date of the decree till the date of paynment of the
net decretal anount. It is pertinent to note that neither
party raised any objection to the said award or to the form
in which the said decree was passed.

After the said decree was drawn up, Forasol filed in
March 1976 an application for execution of the said decree
bei ng Execution No. 77 of 1976. Under the said award certain
amounts were directed by the Unpire to be paid to Forasol by
ONGC in French
540
Francs and certain amounts in |Indian rupees, and the amounts
payabl e by Forasol to ONGC were to be adjusted and set off
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agai nst the anounts payable by ONGC to Forasol. In the said
execution application the rupee credit in favour of Foraso
was converted into French Francs at the rate of Rupee 1
5178 equal to FF 1.000 being the enhanced rate of exchange
specified in the said award. After deducting the ampunts
payable to ONGC the bal ance payable to Forasol was shown as
FF 5, 89, 727.51 being the equivalent of Rs. 11, 79, 455
with interest on the principal sumupto the date of paynent
and the costs of execution. The nbde of execution specified
in the said execution application was attachnent and sal e of
the nmovabl e properties belonging to ONGC and specified in an
annexure to the said execution application. In its
objections to the said execution application ONGC cont ended
that the enhanced rate of exchange specified in the said
award was only with respect to the interest payable to
Forasol from Novenber 30, 1966, and that to the rest of the
payments to be made under the said award the rate of
exchange nentioned inArticle I X-3.1, nanely, FF 1.033 equa
to Rupee /1.000, was applicable and that this contract rate
of exchange applied both to the French Franc part as al so
the I ndian rupee part of the said contract. ONGC al so rai sed
certain other contentions. ~ On t he basi s of t hese
contentions, it was submitted by ONGC that instead of any
amount bei ng due to Forasol a sumof Rs. 6,43,831.44 was due
by Forasol to ONGC. The learned Single Judge of the Del hi
Hi gh Court who heard the said execution application rejected
all the contentions of ONGC. He held that the contract rate
of exchange applied only to the rupee part of the paynent in
respect of the itens specifiedin Article IX-3. 1 of the
said contract and that in respect of such payments from
Noverber 30, 1966, the enhanced rate of exchange provided in
the said award was to apply but in respect of ‘the other
paynments to be made to Forasol in French Francs the rate of
exchange prevailing at the date of the decree, nanmely, FF
1.000 equal to Rs. 1.938 would  apply. The |learned Single
Judge directed that ONGC could satisfy the judgnent debt by
maki ng paynment in French Francs or, if it so preferred, by
payi ng the equivalent of it in I'ndian rupees at the rate of
exchange prevailing at the date of the decree and further
ordered that if the decretal anpunt was not paid within two
weeks, attachnent as prayed for should issue. Against the
said judgnent and order of the |earned Single Judge ONGC
filed an intra-court appeal being EF. A (0S) 5 of 1977
The Division Bench of the Del hi Hi gh Court, which heardthe
sai d appeal, upheld the contention of ONGC that the
541
enhanced rate of exchange specified in the said award
applied only to the interest payable to Forasol and that
with respect to the rupee anbunt due to ONGC and which was
to be adjusted agai nst French Francs payable to Forasol, the
contract rate of exchange applied. It further held that as
the said award was in French Francs, by reason of the
provi sions of the Foreign Exchange Regul ation Act, 1973 (46
of 1973), before executing the said award the French Francs
woul d have to be converted into Indian rupees at the rate of
exchange prevailing on the date of the said award, nanely,
FF 1.000 equal to Rupee 1.831. The Division Bench negatived
the other contentions raised by ONGC. It is against this
judgrment and order of the Division Bench of the Del hi High
Court that the present cross appeals have been fil ed.

So far as Forasol’s appeal is concerned, four points
were urged on its behalf before us.

These points were:

1. The rate of exchange specified in Article 1 X-3. 1

of the said contract, namely, FF 1.033 equal to
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Rs. 1.000, was applicable only to 20 per cent of
the paynment to be nade in Indian rupees by ONGC to
For asol .

2. The Unpire by the said award fixed the rate of
exchange at FF 1.000 equal to Rs. 1.5178 as from
Novermber 30, 1966, in respect of such rupee
paynments only.

3. The sum of Rs. 10,19,380.39, being the bal ance
amount of the sumof Rs. 11, 95,304 which remai ned
payable to ONGC by Forasol in respect of the
i ncome-tax paid by ONGC on behal f of Forasol after
maki ng adj ustnents against the claimof Forasol
was to be adjusted, as directed by the said award,
agai nst Forasol's. claimin French Francs on the
respective dates of each paynent of tax, namely,
on Septenmber 14, 1967, February 14, 1968, and
March 23,7 1968, and ~as all these paynents were
made after ~Novenmber 30, 1966, and as under the
said award the enhanced rate of exchange was
directed to apply to

542
both parties, the said sumof Rs. 10,19, 383. 39 was
to be adjusted against the French Franc clai m of
Forasol at* the enhanced rate of FF 1.000 equal to
Rs. 1.5178.

4, So far as the paynent to Forasol in French Francs
was concerned, neither the  said contract nor the
said award provided for -conversion of French
Francs into . Indian rupees and the 'said decree
havi ng been  passed in foreign currency, in case
ONGC did not or could not nake paynent in French
Francs, the rate of conversion of French Francs,
into Indian rupees could only be at the rate of
exchange prevailing at the -date of the said
decree, that is, on My 7, 1975, which was FF
1. 000 equal to Rs. 1.938.

ONGC, on the other hand, (submtted that the said
contract provided a fixed rate of exchange of FF 1.033 equa
to Re. 1.000 for all amounts payable under the said
contract, whether in rupees or in French - Francs, and,
therefore, that rate alone should be taken as the correct
conversion ratio except with respect to interest on- the
amount in Franch Francs payable to Forasol in respect of
which the Umpire had enhanced the rate of exchange to FF
1.000 equal to Rs. 1.5178. In the alternative, it was
submitted that the conversion rate should be the one
prevailing at the date of the said award, that is, on
Decenmber 21, 1974, nanely, FF 1.000 equal to Rs. 1.831

Thus, there are four different rates of exchange which
feature in this case, nanely, -

Rate provided in the FF 1.033 = Rs. 1.000
said contract

Rate fixed by the FF 1.000 = Rs.  1.5178
Umpi re

Rate at the date of the FF 1.000 = Rs. 1.831

sai d award nanely

on Decenber 21, 1974

Rate at the date of FF 1. 000 = Rs. 1.938

the decree, nanely,

on May 7, 1975
543

We shall first exanine the said contract to determn ne
whet her the rate of conversion nentioned in the said Article
IX-3.1 applied only to 20 per cent of the ampunts in French
Francs payable by ONGC to Forasol in Indian rupees in
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respect of Forasol’'s operational fee, standby fee and
equi pment charges as contended by Forasol or whether it
applied to all paynments to be nmade under the said contract,
whet her in rupees or in French Francs, as contended by ONGC
In doing so, a cardinal fact must be borne in m nd, nanely,
that it was a contract entered into between a foreign party
and a Government of India undertaking and that under the
said contract the foreign party had agreed to carry out
structural drilling in relation to the exploration for oil
di scovery of oil being of vital inportance to the nationa
interests of India. From the nature of things, the foreign
party would not desire paynent for the services to be
rendered and the equipnent to be supplied by it in a
currency with which it had no connection and of the
continuous stability of which it could not be certain. The
foreign party woul d, therefore, naturally desire and bargain
for payment in the currency of its own country, namely, in
French currency.~ The nore so, as under the Credit Agreenent
entered into between the Governnent of France and the
CGovernnent of India the Governnent of France had agreed that
credit should be given by French suppliers to Indian buyers
by accepting payment on deferred basis for the inport of
pl ant, machi nery, equipnment and materials and execution of
certain proj ects i nel udi ng oi | expl oration, and,
accordingly, under/ Article X-1.1. of the said contract the
French party, Forasol, had agreed to -accept on deferred
basi s paynment of the anpbunts due to it in French Francs. W
have earlier referred to the relevant Articles of the said
contract as also extracted sone of them in order to
enphasi ze that though under the said Article I X-3.1 Foraso
had agreed to accept 20 per  cent of its operational fee,
standby fee and equi pnent charges in- Indian Rupees, it
wanted that the remaining 80 per cent of these fees and
charges as also the other anounts which were payable to it
under the said contract should'be paidto it in French
Francs only and should not be mnade dependent upon the
stability of the Indian rupee in(the international nonetary
market. To recapitulate, the invoicing rules provided that
in each of its invoices Forasol should indicate separately
the anbunt payable to it in French Francs —and the anount
payable to it in Indian rupees and that so far as the French
Franc part was concerned, an initial paynent was to be made
i medi ately upon the signing of the said contract and the
bal ance was to be paid by remttances in French Francs. Such
remttances were to be nade by Forasol presenting
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to ONGC a set of prom ssory notes payable in Paris and under
Article X-4 2.2 of the said contract ONGC irrevocably bound
itself to pay in French Francs the prom ssory notes given by
it to Forasol, Simlar provisions were nade in the said
contract for paynment of interest and insurance charges to
Forasol. |If Forasol were to indicate separately in its
i nvoi ces the paynment to be made to it in French Francs and
in Indian rupees and if the paynent of such French Francs
was to be nade in Paris in French Francs, the question of
providing for a rate of exchange in the said contract for
converting French Francs into |Indian rupee cannot arise.
Such conversion rate could only be in respect of the anpunts
payable to Forasol in Indian rupees. It is pertinent to note
that under Article IX-3.1 the amount of fees and charges
payable to Forasol were to be conputed in French Francs and
thereafter 80 per cent thereof was to be paid in French
Francs and the remaining in Indian rupees. Even with respect
to such twenty per cent Forasol did not want to be dependent
upon a possible fluctuation in the exchange rate of rupee
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and, therefore, the 20 per cent part of the anpbunt conputed
in French Francs was covenanted to be converted at a fixed
rate provided in the said Article 1X-3.1. This is nmade
abundantly clear by the express terms of the said Article
I X-3.1 when it states that "ONGC shall pay 80% of the
af oresaid amount in French Francs and the remaining 20%in
I ndi an Rupees wusing a fixed conversion rate of FF 1.033=Re.
1.000." It is thus only the 20 per cent of the said fees and
charges conputed in French Francs in Forasol’s invoices but
payable in Indian rupees which was to be converted at the
aforesaid rate of exchange specified in the said contract.
This interpretation receives further support from Article
2.2 of Addendum No. 2 and Article 2.5 of Addendum No. 3
extracted above under which anmounts refundable by Forasol to
ONGC were to be refunded in the sane currency in which ONGC
had paid themearlier. The contention of ONGC that the fixed
rate of conversion provided in Article 1X-3.1 applied to al
paynments to be made under the said contract to Forasol nust,
therefore, be rejected.

What' next falls to be considered is whether the
enhanced rate —of exchange specified by the Umwire in the
said award applied only to the anobunt payable by way of
interest to Forasol as contended by ONGC. This contention
was rejected by the |earned Single judge but found favour
with the Division'Bench of the Delhi Hgh Court. It is
necessary to set out' sone further facts in order to decide
this point During the course of the -hearing before the
Umpi re, ONGC had
545
filed a statement showing the adjustment of the amount of
French Francs due to Forasol against the anpbunt of incone-
tax paid by ONGC on behalf of Forasol. It was, however,
erroneously assumed by the Unpire that the said statenent
was an agreed one. After the Urpire had drafted his award he
handed over a copy of it to the parties in order that they
m ght point out to himany incorrect statenments or m stakes
of a clerical or simlar nature so that he could correct the
sanme before the award was nmade and published. Accordingly,
both the parties appeared before the Unpire and agreed that
there were certain errors in the draft award and requested
the Unpire to correct these errors before he mude and
Published his award. The Unpire thereupon —corrected the
errors jointly pointed out to himby appending an Erratumto
the said award. In the said Erratumthe Unpire pointed out
that the aforesaid statement was not an agreed one and he
directed that certain portions of the award should be
del eted and substituted by fresh paragraphs set out in the
said Erratum In the said Erratumthe Unpire first pointed
out certain errors of calculation and in the nentioning of
figures which had been occurred. He then proceeded to state:

"Incidentally it was pointed out that t he
statement on pages 145-6 and in the penultimte and
last two paragraphs on page 149 regarding the docunent
filed before ne, as regards the adjustnment of FF clains
due to Forasol against the income-tax paid by ONGC was
not an agreed statenent, but a statenent prepared by

ON GC on their own to which Forasl had not

consented, As a result of this, the question of

adj ustment of the inconme-tax paid against FF clains, as
set out in the |last para on page 149 and in the first
two paragraphs on page 150 would be deleted and in
their place the Award would state that 'the anmpbunts of

i ncome-tax paid by ONGC shall be adjusted against the

FF clains due to Forasol on the date when each anmount

was paid in the manner set out earlier in the Award.’
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546

sai d

547

"To achieve this purpose the paragraphs on pages
149 and 150 begi nning with the words 'In the
calculation of the interest on the several invoices’
and ending with 'l have already dealt wth the
conversion rate and there is no need to go into it
again’ on page 150 shall be del eted and a new paragraph
inserted, which will read as foll ows:

X X X X X

'...as a result the aggregate figure of interest
payable to Forasol by ON G C upto 30-6-1974 woul d be
FF 12,91, 290,06. Fromthis a small adjustnent has to be
made. .. when these are adjusted the anount due for
i nterest by ONGC. to For asol woul d be FF
12.88.185.35."

"This figure of FF 12,91, 290, 06 has been
cal cul ated on the basis of conversion rate of FF 1.033
to a rupee (or FF 1033 for every Rs. 1,000/-) which was
the rate of exchange agreed to between thee parties
under ~Article Xl. 1.1.1 of the Agreenent. Messrs
Forasol have put forward before nme a claimfor enhanced
rate of interest and their claimis that this should be
Rs. 1,5178 for every ~FF or Rs. 1517,80 for every FF
1,000, | find that there is considerable correspondence
in the course of ~ which they have nmade a claim that
after devaluation of the rupee there should be a change
inthe rate of exchange, Though there is no specific
letter in the file agreeing tothe enhancenent | find
that in the later invoices demand has been made subject
to the claimfor enhanced rate of exchange. In view of
this | consider that from 30,11,1966 Rupee portion
shoul d be Converted at FF 1 = Rs. 1.5178 or FF 100= Rs.
1.517.80. O course this rate of exchange would apply
to both the parties, Farasol and the ON G C.’

"As stated earlier this has been worked out only
upto 30.6.1974 and in accordance with the directions
contained in this award interest shall be cal cul ated on
the principal anpbunt right upto 21.12.1974 on the
entire amount of principal —and the entire sum of
principal and interest would thereafter carry interest
at 6% per annum as stated in the other portion of the
award. "

(The enphasis has been supplied by us.)

Article XI-1.1 of the said contract referred to in-the
Erratum provi ded as foll ow -

"XI-1.1.1 On the basis of the figures arrived at
in Articles 1X-2.1 and |[|X-2.2 above and i n accordance
with the condition laid down in Article IX-3.1 above,
the total

of FORASOL's operational and standby fees, “equipnent
charges and transportation charges payable in |Indian
Rupees under this contract, is estimted to be FF
1,495, 216, Followi ng signature of this contract, ONGC
shall pay to FORASOL, as an advance, 10a/c of this
amount i.e. FF 149,522 in Indian Rupees wusing a
conversion rate of FF 1.033 = Rs. 1.000."

In order to reach the conclusion which it did, the

Di vision Bench of the Delhi High Court relied upon that
portion of the said Erratumwhere the Unpire has stated that
Forasol has put forward before him a claim for "enhanced

rate
sai d

of interest", overlooking the other portions of the
Erratum particularly the portion enphasized by us in

the above extract as also the fact that by the said Erratum
certain portions of the said award were deleted and
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substituted by fresh paragraphs. On a perusal of the above
extract from the said Erratum it is obvious that the claim
nmade by Forasol was not for an enhanced rate of interest but
for an enhanced rate of exchange by reason of the
deval uati on of the rupee. This is made clear by the rest of
the very same sentence in the said Erratum in which this
claimmade by Forasol was referred to, nanely, "and their
claimis that this should be Rs. 1.5178 for every FF or Rs.
1.5178 for every FF 1,000," If the claimof Forasol was for
an enhanced rate of interest, the claimwuld have been that
i nterest should be payable to it not at the contract rate of
five per cent per annumbut at a higher rate and not that a
hi gher rate of exchange should be provided. The very next
sentence which al so we have enphasized clarifies that in the
correspondence which took place between the parties, Foraso

had made a claim that after devaluation of the rupee there
shoul d be a change in the rate of exchange. Qobviously, this
change would be with respect to the rupee paynment to be made
to Forasol. The very direction of the Unpire in this behalf
nakes it ‘ clear that he was not dealing only wth the rate
of interest for by the said direction, which too we have
enphasi zed in the above extract, the Unpire awarded that
from Novenmber 30, 1966, "Rupee portion should be converted
at FF 1 = Rs. 1.5178 or FF 1,000 = Rs. 1,5178" and he
further awnarded that "this rate of exchange would apply to
both the parties, Forasol and the O N. G C " The question of
the enhanced rate of exchange applying to both the parties
woul d not arise if 'the enhanced rate of exchange was with
respect only to the interest payable to Forasol
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W are fortified in the conclusion we have reached by
the fact that so far as the adjustnent of claimof ONGC with
respect to income-tax paid by it was concerned, the Urpire
by the said Erratum expressly deleted fromthe said award
the portion in which such -adjustrment was nade at the
contract rate of FF 1.033 equal to Re. 1,000 and substituted
it by fresh paragraphs. Under the said Erratumthese anounts
were directed to be adjusted from Novenber 30, 1966 at the
enhanced rate of exchange provided in the said Erratum as
all these amounts were paid by ONGC after the said date

Anot her fact which fortifies this conclusion-is that by
the last paragraph of the portion of the said Erratum
extracted above, in addition to an enhanced rate of
exchange, the Unmpire has also awarded a higher rate of
interest, nanely, six per cent, on the entire sum of
principal and interest from Decenber 22, 1974.

The Division Bench of the Del hi H gh Court was, the in
error in holding that the enhanced rate of exchange
specified in the said award applied only to the amunt of
i nterest payable to Forasol. For the reasons stated above we
find that this enhanced rate of exchange applied to the
paynments in Indian rupees under Article I1X-3.1 of the said
contract to be made by ONGC to Forasol from and after
Novemnber 30, 1966.

The question which now renmains to be considered in
Forasol’'s appeal is the date to be selected by the Court for
converting into Indian rupees the French Franc part of the
said award in respect of which no rate of exchange has been
fixed either by the said contract or the said award.

In an action to recover an anount payable in a foreign
currency, five dates conpete for selection by the Court as
the proper date for fixing the rate of exchange at which the
foreign currency amunt has to be converted into the
currency of the country in which the action has been
commenced and deci ded.
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These dates are:
(1) the date when the anount beconme due and payabl e;
(2) the date of the comrencenent of the action
549
(3) the date of the decree;
(4) the date when the court orders execution to issue;

and
(5) the date when the decretal amount is paid or
realized.

In a case where a decree has been passed by the court
interms of an award nmade in a foreign currency a sixth date
al so enters the conpetition, nanely, the date of the award.
The case before us is onein which a decree in terns of such
an award has been passed by the court.

The said award directed certain paynents to be nade in
a foreign currency, nanely, French Francs, and did not
specify the rate of exchange at-which the French Francs were
to be converted into-1ndian rupees and the decree which was
passed by the Delhit H gh Court was in terns of the said
award sinmpliciter without fixing any date for conversion of
the French Francs into Indian rupees. As nentioned earlier
neither party filed any objection to the said award or to
the passing of the said decree in the terns in which it was
passed. The question whether an arbitrator or umpire can
nmake an award in /a foreign currency is, therefore, not
directly in issue before us nor the question whether a court
can sinpliciter pass a decree in terns of -~ such an award
wi t hout specifying the rate of exchange at which the foreign
currency amount will  have to “be converted into Indian
rupees. Though at the first blush these questions do not
appear to arise for our determination, they are-inextricably
linked with the question which we have to “decide and we
will, therefore, have to address ourselves to themin due
cour se.

The question which one out of the dates nentioned above
is the proper date to be selected by the court does not
appear to have been decided in this country, and no
authority of any Indian court on this point has been brought
to our notice. The question, however, has forned the
subj ect-matter of decisions in England and both the'| earned
Single Judge as also the Division Bench of the Delhi H gh
Court have referred to the decision of the House of Lords in
Mliangos v. George Frank (Textiles) Ltd.(1) and  other
English cases. They have however, reached di ffering
conclusions, the learned Single Judge holding that the
conversion of French Francs into Indian
550
rupees should be nade at the rate of exchange prevailing on
the date of the said decree and the Division Bench hol di ng
that such conversion should be at the rate of _—exchange
prevailing at the date of the said award. It wll be
convenient, therefore, to turn nowto the English decisions
on the point to ascertain whether we can find sone guidance
fromthem in arriving at our conclusion. The judicial view
on this point in England has undergone a radi cal change and
it will not be out of place to ascertain the earlier view
which the courts in England took and the view which now
prevails with themand to take a brief survey of how this
change in view cane about.

In Tonki nson and another v. first Pennsylvani a Banki ng
& Trust Co. (1) (better known as the Havana case) on appea
fromthe decision of the Court of Appeal, sub-nomln re
United Railways of Havana and Regla Warehouses Ltd., (2)
after reviewing the earlier authorities, the House of Lords
held that an English court cannot give judgnent for paynent
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of an anmpunt in foreign currency, and that for the purposes
of litigation in England a debt expressed in a foreign
currency nust be converted into sterling with reference to
the rate of exchange prevailing on the date when the debt
was payable. Lord Denning, who was then a nenber of the
House of Lords, delivered a concurring judgnent in which he
pointed out that the origin of this rule was that sterling
was for a long tine regarded as a stable currency, the
constant unit of value by which, in the eye of the |aw,
everything el se was nmeasured, and that so long as sterling
was regarded as stable while other currencies fluctuated,
justice was best done by taking the rate of exchange at the
date of the breach; the creditor being entitled to be put
into as good a position as if the debtor had done his duty
and paid the debt on the due date and the creditor was only
truly put into such a position if the debt was converted
into sterling at that date. At the same time Lord Denning
al so posed a question whether the rule was still to be
appl i ed when sterling had [|ost the value which it once had
by reason of the devaluation of the pound. He however, cane
to the conclusion that though such arule was apt to produce
an injustice to a foreign creditor who was owed noney in the
currency of his own country if he chose to sue in English
courts instead of  his~own, he nust  put up wth the
consequences. The /rule affirnmed in the Havana case i s known
as the "breach date rule".
551

The next deci'sion which requires to be noticed is that
of the Court of Appeal in Jugoslavenska Cceanska Pl ovi bdo v.
Castle Investment Co. Inc.(1l) As this authority was relied
upon by the Division Bench of the Del hi H gh Court in order
to arrive at its decision on this part of the case and as it
formed the sheet-anchor of the submission made on behal f of
ONGC that the proper date of conversion should be the date
of the award, it is necessary to exanmne what was decided in
this case in sone detail. In that case, the plaintiffs were
awarded a sumexpressed in United States dollars in an
arbitration held in London. The defendants having failed to
pay the sum awarded, the plaintiffs sought |leave of the
court under section 26 of the Arbitration Act, 1950, of
England to enforce the award. In support — of their
application the plaintiffs filed an affidavit showi ng the
rate of exchange prevailing at the date of the award and the
amount of the award in pound sterling and cl ai ned the anount
due under the award on the said basis. The questions which
fell for determnation were whether an award expressed in a
currency other than sterling was valid and | awmful “and, if so
whether it was enforceable under the said section 26. The
Master dism ssed the application and the order of dismssa
was affirmed by Kerr J. On appeal, the court of Appeal held
that the award was valid and |eave should be granted to
enforce it, On the question whether English arbitrators have
jurisdiction to make an award for payment in a foreign
currency, the Court held that in a proper case they could do
so and that in the case before them since the npney  of
account and the noney of paynent under the charter party out
of which the disputes between the parties arose were
expressed in United States dollars the arbitrators were
entitled to meke their award in the sane currency. It was
further held that |eave should be granted to enforce an
award expressed in a foreign currency provided the applicant
had filed an affidavit showing the rate of exchange
prevailing at the date of the award and gi ving the anpunt of
the award converted into sterling. Wen that case fell to be
deci ded Lord Denning was a nenber of the Court of Appeal
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havi ng accepted appointnment as WMster of the Rolls. In the
course of his judgrment in that case, Lord Denning MR said
(at pages 501-2):
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"The reason why some people have thought that an
award by English arbitrators mnust be in sterling is
because they have regarded it as equivalent to a
j udgrment by an

English judge which nmust be in sterling. But there is
this difference. Wien conmmercial men are in dispute and
go to arbitration, they wsh to have the dispute
resol ved. They want a decision one way or the other

Once given, they abide by it, The losing party pays up

There is rarely any need to call in the sheriff or his
officer to enforce theaward. So it is perfectly fair

as between them for  the arbitrator to nmake his award
in the currency which is appropriate to their dealings.
But, when a plaintiff goes to a court of law, it is, as
often as - not, because the defendant cannot pay or will
not ‘pay, The plaintiff ~wants to get judgnent agai nst

himand, —if need be, |levy execution on his effects.
This is so much in the  mnd of the courts that they
have ruled that they wll give judgnment only in

sterling. That ~ is the one currency which is known to
the court and to the sheriffs and their officers. |
venture to suggest that this viewof the courts should
be open for reconsideration. If the noney payabl e under
a contract is payable in a foreign currency, it ought
to be possible for an English court to order specific
performance of it -in that foreign currency; and then
| et the exchange be made into sterling when it cones to
be enforced. | know that this is not yet the law. There
is high authority against it: see Re United Railways of
Havana and Regl a Wor khouses Ltd. But the House of Lords
have since then held that specific performance can be,
ordered of a contract to make a nobney paynent: see
Beswl ck v. Beswick.(1) This  may point the way to a
rel axation of the old rule and enable the courts, in
proper circumstances, to order . paynent into a foreign
currency, such as is suggested by Dr. Mann in his
book. (2)

At any rate, there is no reason why the rul e about
judgrments of the courts should be extended to awards by
arbitrators, | think we should hold that arbitrators
have jurisdiction to nake an award in~ a foreign
currency whenever that is the proper currency-in which
paynments under the contract shoul d be made.

"The next question is the manner of enforcing such
an award. It would, no doubt, be possible to bring an
action on the award and seek a judgnment fromthe courts
in sterling. In that case the rate of exchange woul d be
taken at the date of the award. But another way is to
seek the leave of the court wunder s. 26 of the
Arbitration Act 1950 which says:

"An award on an arbitration agreenent nay, by
| eave of the Hi gh Court or a judge thereof, be enforced
in the sane nmanner as a judgment or order to the same
effect, and where leave is so given, judgment may be
entered in terms of the award.

“If the words 'to the sane effect’ are read as
neaning 'in the sane terns’', there would be sone
difficulty in applying this section to an award in a
foreign currency, But | do not think they nmean 'in the
same terms They only mean that the judgment or order
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must have ’'the sanme effect’. If the sum awarded is
converted into sterling at the rate of exchange at the
date of the award, it does have the sane effect. The

proper course is for the applicant to file an affidavit

showi ng the rate of exchange at the date of the award

and giving also the anbunt of the award converted into
sterling. Then leave will be given to enforce paynent
of that sum"

(The enphasis has been supplied by us.)

It may be nentioned that the defendants did not appear at
any stage of the proceedings and were not represented and
there was no appeal to the House of Lords from this
j udgrent .

Whet her we shoul d accept the decision in t he
Jugosl avenska case as laying down the correct rule to be
applied so far as courts in this country are concerned is a
matter which we wi'll discuss after conpleting our survey of
Engl i sh aut hori ties.

The question _again arose before the Court of Appeal in
Schorsch Meier Gmb.H v. Hennin. That was not a case of an
arbitration but it was an action by a Gernan conpany agai nst
an
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English firm in an~ English court for the price of goods in
German deut schnar ks in which currency the contract

stipulated that paynment of the price should be nade. The
action was comenced by the plaintiffs in-the Wst London
County Court for the sum of DM 3, 756.03 bei ng the amunt of
the price of goods sold and delivered. Under the contract,
the money of account  and the noney of paynent were both
German deut schmarks. At the tine when the sum had becone due
the rate of exchange was $ 1 equal to DM 8.30. At that rate
the sterling equivalent of DM 3,756.03 was $ 452 sterling.
Sonme tine later sterling was devalued. As a result. $ 1
sterling was only worth DM 5.85 and consequently the val ue
of $ 452 had fallen to DM 2,664. If the rule in the Havana
case applied the plaintiffs would have got judgment for $
452 which would have neant only a sum of DM 2,664. whereas
if they were able to claimand get judgnment in deutschnarks
the sterling equivalent of DM 3756.03 would be $ 641. In
ot her words, by getting judgnent in sterling, the plaintiffs
woul d I ose one-third of the money due to them whereas by
getting it in deutschmarks they would recover the ful
amount. The plaintiffs declined to give any evidence with
reference to the rate of exchange but asked for judgnent
only in deutschmarks as the Federal Republic of Germany was
a nmenber of the European Economi c Comunity, They did so by
relying upon article 106 of the Treaty of Rome which by
section 2(1) of the European Communities Act, 1972, had been
nmade part of the |aw of England. The County Court judge held
that the said article 106 had no bearing on the- rule of
comon law and that he could give judgnent only in sterling
and accordingly disnissed the action. The plaintiffs filed
an appeal. In this case too the defendant did not appear and
was not represented before the Court of Appeal. The appea
was allowed. Wth reference to the English law on the
subj ect, apart fromthe Treaty of Rone, Lord Denning MR
the afther referring to the rule in the Havana case, held
that the reasons for the rule had ceased to exist and,
therefore, the court was at liberty to discard the rule
itself on the principle, "cessante ratione legis cessat ipsa
| ex" He further said (at pages 156-7):

"Only last year we refused to apply the rule to

arbitrations. W held that English arbitrators have

jurisdiction to make their awards in a foreign
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currency, when that «currency of +the contract: see
j ugosl avenska Cceanska plovibda v. Castle |nvestnent
Co. Inc. The tinme has now conme when we shoul d say that
when the currency of a contract is a foreign currency-
that is to say, when
555
the nmoney of account and the noney of paynent is a
foreign currency-the English courts have power to give
judgrment in that foreign currency, they can nake an
order in the form 'It is adjudged this day that the
defendant do pay to the plaintiff’ so much in foreign
currency (being the currency of the contract)’ or the
sterling equivalent at the tinme of paynment’. If the
def endant does not honour the judgnent, the plaintiff
can apply for leave to enforce it. He should file an
affidavit showing the rate of exchange at the date of
the application and give the anount of the debt
converted into sterling at  that date. Then |eave wl|l
be given to enforce paynent of that sum
(The emphasi-s has been supplied by us.)
So far as the Treaty of Rone was concerned, the Court held
that the purpose of the saidarticle 106 was to ensure that
the creditor in one nenber State should receive paynent for
his goods in his own currency if it was the currency of the
contract without any inpedinent or restriction by reason of
changes in the rate of exchange. Wth respect to the form of
the judgnent, Lord Denning, wth whomFoster J. concurred,
held that he would ' "adjudge that ~the debtor do pay to the
plaintiff DM 3, 756.03 or the sterling equivalent at the time
of payment" neaning thereby, as Lord WI berforce pointed out
in the MIliangos case (at page 468), the date when the court
aut hori zes enforcenment of the judgnent in terms of sterling.
Lawmton L.J., the third nmenber of the court, on the other
hand, was of the opinion that the judgnent should be in the
fromin which the plaintiffs had asked for it, namely, in
deut schmarks and the plaintiffs mnust be left to extricate
thenselves from the intricacies (of the law relating to
execution and exchange control.  There was no appeal to the
House of Lords against this judgnment of the Court of Appeal
W now come to the case of Mliangos v. Ceorge Frank
(Textiles) Ltd. How that case reached the House of Lords
makes interesting reading by itself. Prior to the judgnent
being delivered in the Schorsch Meier case, MIliangos, a
Swi ss, brought an action against George Frank (Textiles)
Ltd., an English conpany, «claimng the sumof Sw ss Francs
415, 522.45 due to himfor the price of polyester yarn sold
and dilivered to the English conmpany under a witten
contract. The claimof the Swiss plaintiff was based upon
i nvoices sent to the English conpany and accepted by that
conpany
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and alternatively on two bills of exchange drawn in
Switzerland by the plaintiff and accepted by the defendants
but which had been dishonoured on presentation on ‘their
respective due dates. This alternative claim was for the
amounts of the said bills of exchange, nanely, Sw ss Francs
273,619.45 and Swiss Francs 27,394 respectively, and the
cost of protesting the bills and interest. The plaintiff
apparently had been advised about the position in English
| aw and had accordingly clainmed judgnment in sterling as at
the breach date. The defendants clainmed that the plaintiff
had conmm tted a breach of contract inasnuch as a part of the
yarn dilivered to themwas unifit for the purpose and filed
a counter-claimfor damages. Thereafter, the plaintiff filed
a second suit on another contract in which the claimwas on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 50

the sane alternative counts. Both the actions were
consol idated and set down for hearing, but before they
reached hearing by their letter dated Novenber 22, 1974, the
def endant s abandoned their defence and counter-claim and
stated that they would submt to judgnent. Four days |ater,
on Novenber 26, 1974, the Court of Appeal delivered judgnent
in the Schorsch Meirer case. Thereupon the plaintiff anended
the statenent of claim in the first action and clained the
amount due in Swiss Francs as an alternative to the claimin
sterling. Bristow J. held that the Schorsch Meirer case so
far as it related to countries which were not nmenbers of the
Eur opean Economic Conmunity was obiter and had been deci ded
per incuriamin that only one party had been represented and
all the relevant authorities had not been cited. He further
held that the decision  in that case was inconsistent with
what the House of Lords had  held in the Havana case and
accordingly he gave judgnent for the sum clainmed in
sterling. The plaintiff went in appeal (MIliangos v. George
Frank (Textiles) Ltd. The Court of Appeal held that the
Schorsch ‘Meier case was not decided per incuriam and was
bi nding upon the trial court and gave judgnent for the
plaintiff in Swiss Francs. The English company went in
appeal to the House of Lords. W are not concerned w th what
was said in that case with respect to whether the Schorsch
Mei er case was decided per incuriam or not and whether an
English court could depart fromthe rule in the Havana case

Suffice it to say that the House of Lords by a mpjority
(Lords Sinobn of duaisdale dissenting) held that it was
legitimate for the House of the Lords to depart fromthe
"breach date conversion' rul e and recognize that an English
court was entitled to give judgnent for a sum of noney
expressed in a foreign
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currency in the case of obligations of a noney character to
pay foreign currency under a contract, the proper | aw of
which was that of a foreign country, and when the noney of
account was that of that country or possibly of some country
other than the United Kingdom The House of Lords further
held that the instability which had overtaken  the  pound
sterling and other nmjor currencies since its earlier
decision in the Havana case as well as the -procedures
evolved in consequence thereof by the English courts and by
arbitrators in the City of London to secure paynent of
foreign currency debts in foreign currency, justified
departure from that decision in terns of the Practice
Statement (Judici al Precedent) (under which the House
affirmed its power to depart froma previous decision when
it appeared right to do so, recognizing that too rigid an
adherence to precedent mght lead to injustice in a
particular case and unduly restrict the devel opnent of the
law) since a new and nore satisfactory rule coul d be stated
to enable the courts to keep step with comrerci al needs and
woul d not i nvol ve undue practi cal and procedur a

difficulties.

W are concerned here with what was said in that case
with respect to the date to be taken for converting foreign
currency into English currency. Lord Wlberforce held (at
pages 468-9) that the clai mshould be nade specifically for
the foreign currency and to this mght be added the
alternative "or the sterling equivalent at the date of..... "
and that as regards the conversion date to be inserted in
the claim or in the judgnent of the court, though the date
of judgnent was a workabl e date, he would favour the date of
paynment neaning thereby the date when the court authorizes
enforcenent of the judgnment in terms of sterling, because in
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sone cases, particularly where there was an appeal, the date
of judgnent might inpose upon the creditor a considerable
currency risk, Lord WIlberforce further observed (at page
469) :

In the case of arbitration, there may be a m nor
di screpancy, if the practice which is apparently
adopted (see the Jugosl avenska case (1974) QB. 292
305) renains as it is, but | can see no reason why, if
desired, that practice should not be adjusted so as to
enabl e conversion to be nmade as at the date when | eave
to enforce in sterling is given."

(The enphasis has been supplied by us.)
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Lord Cross of Chel sea pointed out (at pages 497-8) that
it would be absurd to have one rule wth regard to
arbitrations on debts expressed in a foreign currency and
another with regard to actions on simlar debts and that in
a case where the defendant failed to deliver foreign
currency for the paynment of which the judgnment was given,
the date for its conversion into sterling should be the date
when the plaintiff was given leave to | evy execution for a
sum expressed in sterling. Lord Ednund-Davies, referring to
t he Jugosl avenska case, said (at page 501) that being
governed by section 26 -and sub-section (1) of section 36
(which deals with/enforcement of foreign awards) of the
Arbitration Act, 1950, the award of Anerican dollars in that
case of necessity had to be converted into sterling at the
rate of exchange prevailing on the date when the award was
made and that but for that fact, the nost just rate would be
that prevailing when the award was being enforced, for the
plaintiff had been kept  out of his nmoney wuntil then and
there was no reason why this latter rate should not be the
one adopted when judgnents expressed in a foreign currency
are being enforced. According to Lord Edmund-Davies,
M |l iangos should have been given judgnent nutatis nutandis
in the formapproved of by Lord Denning MR in Schorsch
Mei er case, nanely, that "it is(this day adjudged that the
def endant do pay to the plaintiff 416, 144.20 Swi ss francs or
the sterling equivalent at the tine of paynment", which would
nmean, as pointed out by Lord. WI beforce (at page 368), the
date when the court authorizes enforcement of the judgnment
in terms of sterling, Lord Fracer of Tullybelton opined (at
page 502) that to take the date of the comencenent of the
action mght result in consequences as unjust as takingthe
breach date because between the comencenent of -an action a
period of a year or nore might easily elapse, allow ng for
appeal s, before paynent was nade and that the date of
judgrment would be better but there seened no reason why the
| atest practicable date, nanely, the date when the court
aut horizes the enforcenent of the judgnment should not be
taken. Lord Sinon of daisdale held in his dissenting
judgnent that there was no reason for departing fromthe
rule laid down in the Havana case and that this should only
be done by Parlianent on executive or expert advice. Wth
reference to the Jugosl avenska case Lord Sinon observed (at
page 489):
"If the sterling judgnment rule and the breach date
rule were to be reconsidered by a properly qualified
body, no doubt the Jugosl avenska case woul d come within
its purview"
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The principle laid down by the House of Lords in the
M liangos case was extended by it to include a claimbased
on damages for torts and for breaches of contract inits
decision in Oaners of MV. Eleftherotria v. The Omers of
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MYV. Despina R-The Despina R and Services Europe Atlantique
Sud (Seas) of Paris v. Stockhol ns Rederiahtiebolag Svea of
St ockhol m better known as The Despina R, in two appeals
heard one after the other and disposed of by a comon
j udgrent .

The first appeal arose out of a collision between two
Greek ships, the Despina R and the Eleftherotria in which
the latter was damaged. The Eleftherotria was owned by a
Li beri an conpany which had its head office in Piracus. The
managi ng agents had their principal place of business in New
York and the bank account used for noneys received and
payments made on behalf of the owners was a U S. dollar
account in New York. An agreenent was reached under the
terns of which the owners of the Despina Rwere to pay to
the owners of the Eleftherotria 85 per cent or the |oss and
damage suffered as a result of the collision. The expenses
of repair had been incurred in various currencies. The
guesti on whet her~ the damages were to be paid in sterling or
sone other currency was referred to the Admiralty judge.
Brandon J. held that he had jurisdiction to award danages in
a foreign currency, but that he was bound by authority to
award them in the currency of expenditure. The Court of
Appeal , disnmissing an appeal by the owners of the Despina R
and allowi ng a cross appeal, held that here was jurisdiction
to awnard danmmges in tort in sterling or in a foreign
currency, and that, in the circunstances of the case, the
appropriate currency was the plaintiffs’ currency rather
than the currency of 'the expenditure.

The second appeal was in respect of a cargo of onions
shipped to Brazil by the French charterers of a Swedi sh-
owned nmotor vessel, the Folias. The cargo arrived damaged,
and the cargo receivers’ claimfor damges was settled by
the charterers in Brazilian cruzeiros, which they purchased
with French Francs, their nornmal business currency. The hire
under the charter party was payable in U S. dollars and the
proper law of the contract was English law. In arbitration
proceedi ngs the owners adnmtted their liability to the
charterers, but contended that paynment should be nmade in
cruzeiros. By then the
560
val ue of the cruzeiro against the French Francs was half
what it had been when the charterers had paid the cargo
receivers. The arbitrators nmade their award in “French
Francs, On a special case stated Robert Goff J. held that
the award should have been nade in cruzeiros as being the
currency of the loss. On appeal by the charterers the Court
of Appeal restored the award of the arbitrators.

The owners of the Despina R as also the Swedish ship
owners went in appeal to the House of Lords. Both the
appeal s were di sm ssed. The House held that in a clai mbased
on tort, it was fairer to give judgnment in the currency in
which the loss was sustained than in the sterling equival ent
at the date of the breach or |oss; that the principles to be
applied in ascertaining the currency of the | oss were those
of restitution in integrum and reasonable foreseeability
and, therefore, where a plaintiff proved that he conducted
his business in a specific currency and it was reasonably
foreseeabl e that he would the that currency to purchase the
necessary currency to neet the immediate and direct
expenditure caused by the defendant’s tort, then judgnent
should be expressed in the plaintiff’s currency and,
accordingly, the Court of Appeal had properly varied the
order from a judgnent expressed in the currencies of
expenditure to the currency of the business conducted on
behal f of the owners of the El eftherotria, nanely, US.
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dollars. The followi ng passage fromthe opinion of Lord
W berforce (at pages 696-7) is instructive:

"I do not think that there can now be any doubt
that given the ability of an English court (and of
arbitrators sitting in this country) to give judgnent
or make an award in a foreign currency, to give a
judgrment in the currency in which the loss was
sustai ned produces a juster result than one which fixes
the plaintiff wth a sumin sterling taken at the date
of the breach or of the loss."

It was further held that where the ternms of a contract
governed by English law did not expressly or by inplication
show that the parties had intended that paynents arising
froma breach of contract were to be paid in the currency of
account or other naned  currency, the <court should give
judgrment in the currency that best expressed the party’'s
| oss; that, although the appeal in the second case concerned
a charterparty whi ch expressly stated t hat certain
contractual paynents should be nmade in U S. dollars, the
terns of " the charterparty did not  showthat paynent for
danage arising out of a breach of contract
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was to be nmade in that currency; that, arising from the
owners, breach the charterers had used  French Francs to
purchase the necessary cruzeiros to settle the receivers’

claimand, in those circunstances, the Court of Appeal had
correctly affirmed the arbitrators’ ~decision that the
currency that best expressed the charterers”  |oss was the

currency of their business, nanely, French Francs. Wth

respect to the arbitrators jurisdiction to make an award in
a foreign currency, Lord Wlberforce said (at pages 702-3);

“In ny opinion a decision in what currency the

| oss was borne or felt can be expressed as equival ent

to finding which currency sum appropriately or justly

reflects the recoverable loss. This is essentially a

matter for arbitrators to determine. A rule that

arbitrators may nmake their ‘award in the currency best

suited to achieve an appropriate and just result should

be a flexible rule in which ‘account nust be taken of

the circunstances in which the | oss arose, in which the

| oss was converted into a noney  sum and in which it

was felt by the plaintiff. In some cases the 'inmediate

loss’ currency mmy be appropriate, in others the
currency in which it was borne by the plaintiff. There
will be still others in which the appropriate currency

is the currency of the contract. Awards of arbitrators

based upon their appreciation of the circunstances in

which the foreign currency canme to be provided should
not be set aside for, as such, they involve no error of

l aw. "

It will also be wuseful to refer at this ‘stage to
certain Practice Directions given, following upon the
M liangos case, wth respect to claims and judgments in
foreign currency and enforcenent of such judgnments. ~The
M|l iangos case was decided on Novenber 5,1975, and the
Practice Directions in question were issued by the Senior
Master of the Suprenme Court of judicature (Queen’s Bench
Di vi sion) on Decenber 18,1975, wth the concurrence of the
Chi ef Chancery Master acting on the authority of the Vice-
Chancellor so far as they applied to the practice in the
Chancery Division, and of the Senior Registrar of the Famly
Division. so far as they applied to the practice in that
Division. As pointed out in Halsbury's Laws of England, 4th
562
ed., vol. 37, para. 12, practice directions "provide
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directions as to matters of practice and procedure for the
assi stance and gui dance of litigants in the conduct of their
proceedings, and in the admnistration of civil justice
general ly, and, although they lack the force of |law they are
of enornpbus value, to the courts, to practitioners and to
all who are involved in the civil judicial process". Under
the Practice Directions dated Decenber 18,1975, nentioned
above, before a wit of sumons is issued in which the
plaintiff makes a claim for a debt or a |iquidated denand
expressed in a foreign currency, the wit must be endorsed
with a certificate signed by or on behalf of the solicitor
of the plaintiff or by the plaintiff, if he is acting in
person, certifying the ‘rate current in London for the
purchase of the unit of the foreign currency clainmed at the
cl ose of business on the date next or nobst nearly preceding
the date of the issue of ~the wit and stating whether at
that rate of exchange the debt-or |iquidated demand cl ai med
inthe wit anpunts to "$.. or exceeds $ 650 (as the case
may be)", This certificate is required for the purpose of
ascertaining the proper ampunt of the costs to be endorsed
on the wit. The judgnent which woul'd be entered in respect
of such a claim would show that it has been adjudged that
the defendant do pay the plaintiff the sum in foreign
currency for which the court has ordered judgnent to be
entered or its sterling equivalent at the tine of paynment.
Where a defendant desires to pay into-court a sum of nobney
in satisfaction of the claimin foreign currency he may do
so subject to the requirenments of the Exchange Control Act,
1947. Where, however, a plaintiff- desires to enforce a
judgnent expressed in.a foreign currency by the issue of the
wit of fieri facias, the praecipe for the issue of the wit
nmust first be endorsed and signed by or on behalf of the
solicitor of the plaintiff or by the plaintiff, if heis
acting in person, with a certificate certifying the rate of
exchange current in London for-the purpose of the unit of
the foreign currency in which the judgnment is expressed, at
the close of the business on the date nearest or nost nearly
preceding the date of the issue of the wit and nmentioning
what the amount in pound sterling at that rate would be. The
amount so certified will then be entered in the wit of
fi.fa. Asimlar certificate is required where the plaintiff
desires to enforce a judgnent debt expressed in a foreign
currency by adopting garni shee proceedi ngs or other nodes of
executi on.

The above survey shows the position in English lawto

be as foll ows:
563

(1) Until recently the rul e t hat was firmy
established was that an English court could give
judgrment only in English currency and that for the
purposes of litigation in England to recover a
debt expressed in a foreign currency, such debt
had to be converted into sterling with reference
to the rate of exchange prevailing on the date
when the debt was payable. This rule was affirned
by the House of Lords in the Havana case.

(2) The reason for this rule was that sterling was
regarded as a stable currency and a constant unit
of value; and that by taking the rate of exchange
at the date of the breach, the creditor was being
put into as good a position as if the debtor had
done his duty and paid the debt on the due date.

(3) After sterling ceased to be a stable currency and
becane subj ect to fluctuations in the
i nternational nonetary market a new line of
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(4)

(5)

(6)

(7

t hi nking began to ener ge, particularly in
conmmercial arbitrations where foreign currencies
were involved, and the arbitrators in the Gty of
London started naking awards expressed in foreign
currency.

This new trend found judicial recognition in the
Jugosl avenska case in which the Court of Appea
held that arbitrators in England had jurisdiction
to nake an award in a foreign currency in a case
in which the noney payable under a contract is
payable in a foreign currency. The Court of Appea
further held that section 26, now section 26(1),
of the English Arbitration Act, 1950, should be
construed having regard to section 36(1) of that
Act, which deals with enforcenent of foreign
awards, and that the words "to the same effect” in
the expression  "an award...may.. be enforced in
the same nmanner as a judgnent or order to the sane
effect” in section 26(1) did not nmean a judgnent
or order "in the sane terns" but neant a judgnent
or order having "the sane effect" this would be
achieved if the sumawarded were

converted into  sterling at the rate of exchange
prevailing on the date of the award, and that
| eave to enforce an award expressed in a foreign
currency shoul d be given by the court provided the
applicant had filed an affidavit showing the rate
of exchange as at the date of the award and giving
the anmpunt of the award converted into sterling.
In the Jugoslavenska case, the Court of Appea
took the date of the award as the date of
conversion by reason of the interpretation placed
by it upon the words "to the same effect" in
section 26(1) of -~ the Arbitration Act, 1950,
because an award  coul d for the purpose of
enforcenent have the sane effect as a judgnent in
an action on the award only if the date of the
award were taken as the date of conversion as, by
reason of the decision in the Havana case, which
was then the law, in such —an action the date of
conversion would have to be the due date of
paynment which, the debt being crystallized by the
award, would be the date of the award,” andthe
judgrment, therefore, in such an action would have
to be given on that basis.

The developnent in law was carried yet one step
further in the Schorsch Meier case where in an
action for the price of goods, the plaintiff being
a nenber of the European Economc Community, the
Court of Appeal held that the court could give
judgnent to the creditor in a foreign currency if
that was the currency of the contract, that is to
say, if the noney of account and the mpney  of
paynment is foreign currency. The court also held
that the date of conversion should be the date of
paynment meani ng thereby as Lord W!Iberforce
pointed out in the MIliangos case (at page 468),
the date when the court authorizes enforcement of
the judgnent in terns of sterling.

The Schorsch Meier case was not decided purely
upon Article 106 of the Treaty of Rone which by
section 2(1) of the European Conmunities Act,
1972, had
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(8)

(9)

(10)

been nade part of the |aw of England, but it was
al so deci ded upon the general principle that the
reasons for the rule in the Havana case having
ceased to exist, the court was at liberty to
discard the rule itself. Thus, what the Schorsch
Mei er case decided was directly contrary to the
deci sion of the House of Lords in the Havana case.
Bot h t he Jugosl avenska case and the Schorsch Meier
case were decided without the other side being
represented. Fromthis it does not follow that the
judgrments delivered in those cases were not folly
consi dered judgnents. The | eading judgnent in each
of these two cases was that Lord Denning MR who
at the date when the Havana case was deci ded was a
menber of the House of Lords. |In his concurring
opinion in the Havana case he had already
expressed a doubt and posed a query whether the
"breach date" rule should continue to be applied
when sterling had lost the value it once had by
reason of the devaluation of the pound.

The question again fell for consideration by the
House of Lords in the MIliangos case. |In that
case, the House of Lords departed fromthe rule in
the Havana case, nanely, "the breach dat e

conversion" rule and recognized that an English
court could give judgnent in a foreign currency in
a case Wwhere under a contract the noney was to be
paid in ‘that currency if the proper law of the
contract was that of ~a foreign country and the
noney of account was ~of that country. So far as
the date of conversion was concerned, all the Law
Lords, except Lord Sinon of d ai'sdal e, were of
the opinion that it should be the date when the
court authorizes the enforcenment of the judgnent
interms of sterling.

Though the Jugosl avenska case was not expressly
overruled in the Mliangos case, in /all the
opi nions delivered in that case except in the
opi nion of Lord Frasser  of Tullybelton where no
reference is nmade to that case, it was doubted
whet her in the future the

rule in the Jugosl avenska case should or - would
hold the field. Lord WIberforce opined that he
saw no reason why, if desired, the practice
adopted in that case should not be adjusted so as
to enable coversion to be made at the date when
leave to enforce the award in sterling is given.
Lord Cross of Chelsea thought it absurd that there
should be one rule for arbitrations with respect
to debts expressed in a foreign currency and
another rule with respect to actions on simlar
debts. Lord Ednmund- Davis said that in t he
Jugosl venska case the rate of exchange prevailing
on the date of the award had to be adopted by the
court because of the provisions of sections 26 and
36(1) of the English Arbitration Act and that but
for such provisions the npst just rate would be
that prevailing when the award was bei ng enforced.
Even Lord Sinon of daisdale in his dissenting
opi nion expressed the view that if Parlianent were
to reconsider the sterling judgrment rule and the
breach date rule, the rule in the Jugosl avenska
case would come within the purview of such
reconsi deration.
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(11) The principle laid down in the MII|angos case was
extended by the House of Lords in the case of The
Despina R to actions in tort and for damages for
breach of contract on the ground that it was
fairer to give judgnment in the currency in which
the loss was sustained than in its sterling
equi valent at the date of the breach or loss, the
principles to be applied in ascertaining the
currency of the loss being those of restitutio in
integrum and reasonable foreseeability of the
plaintiff using a particular foreign currency to
purchase the necessary currency to nmeet the
i medi ate and ‘direct expenditure caused by the
defendant’s tort or breach of contract. It was
further held that in the case of arbitrations it
was for the arbitrators to determine in what
currency - the loss was borne or felt and that the
rule that arbitrators may make their award in the
currency best suited to achieve an appropriate and
just result should be a flexible rule in which
regard should behad to the
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circunstances in which the 1o0ss arose, in which
the loss ‘was converted into a noney sum and in
which it /'was felt by the plaintiff.

(12) So far as practice and procedure is concerned,

under the Practice Directions dated Decenber 18,
1975, for 'the purpose of ascertaining the proper
amount of « the costs to be endorsed on the wit of
summons the plaintiff’s solicitor or the
plaintiff, if he is acting in person, is to
certify the rate of exchange current in London at
the close of the business on the date next or nost
nearly preceding the date of the issue of the wit
and to nention the sterling equivalent at the rate
of the sumin foreign currency clained in the
action. The judgnent is to be entered for the sum
in foreign currency adjudged by the court ' to be
payabl e by the defendant to the plaintiff or its
sterling equivalent at the time of paynent. None
the less if a judgnment is to be enforced by
execution, the application for —execution is to
state the rate of exchange current in London on
the date nearest or nost nearly preceding the date
when the application is nmade.

W have spent sone tine in ascertaining the English | aw
on the subject by reason of the absence of any authority of
any Indian court on this point and because the |earned
Singl e Judge has based his decision on the MIliangos case
while the Division Bench of the Del hi Hi gh Court has based
its on the Jugoslavenska case. Further, the- English
decisions referred to by us are of courts of a country from
whi ch we have derived our jurisprudence and a | arge part of
our laws and in which the judgnents were dilivered by judges
held in high repute. Undoubtedly, none of these decisions
are binding upon this Court but they are authorities of high
persuasive value to which we nmay legitimtely turn for
assi stance. Wether the rule laid down in any of these cases
can be applied by our courts must, however, be judged in the
context of our own | aw and | egal procedure and the practica
realities of litigation in our country. Wen a foreigner has
to receive a sum of noney which should justly be payable to
himin a foreign currency and, because of the default of the
payi ng party, seeks to recover its paynment through the
court, the first question which arises is whether a court in
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jurisdiction to pass a decree for a sum expressed in a
foreign currency. Though on principle there is no reason why
a court should not be able to do so no court can pass a
decree directing a defendant to do an inpossible or an
illegal act and in view of the provisions of our Foreign
Exchange Regul ation Act, 1973, and the restrictions
contai ned therein on naking paynments in a foreign currency,
if a decree were to be passed Sinmpliciter for a sum
expressed in a foreign currency, it wuld be to direct the
defendant to do an act which would be in violation of the
Forei gn Exchange Regulation Act, 1973. Such a decree can

therefore, only be passed by making the paynent in foreign
currency subject to the permission of the foreign exchange
authorities being granted. I'f however, the authorities do
not grant permission for paynent of the judgnent debt in
foreign currency, it would not be possible for the defendant
to nake such paynent, resulting in the decree becom ng
i nfructuous-and the plaintiff getting nothing under it. The
view of ‘Lawmton L.J. in the Schorsch Meier case that the
plaintiff should be given judgnent in the formin which he
asked for it and nmust be left to extricate hinself fromthe
intricacies of thelaw relating to execution and exchange
control does not comend itself to us for it does not appear
to us to be conducive to the ends of justice. The court
must, therefore, provide for the eventuality of the foreign
exchange authorities' not granting the requisite permssion
or even if such permissionis -given, the defendant not
payi ng the decretal debt, or not wanting to discharge the
decree by making paynent in-foreign currency-or in Indian
rupees. This can only he done by the decree providing in the
alternative for payment of a sum of noney-in Indian rupees,
which will be equivalent to the sum decreed in  foreign
currency. It is but just that a man, who is in law entitled
to receive a sum of money in a foreign currency, should
either receive it in such currency or should receive its
equi valent in Indian rupees. It is here that the question of
the date which the court should select for ~ converting
foreign currency into Indian rupees arises. The court nust
select a date which puts the plaintiff in the same position
in which he woul d have been had the defendant di scharged his
obligation when he ought to have done, bearing in m.nd that

the rate of exchange is not a constant factor but
fluctuates, and very often violently fluctuates, fromtime
to tine. Wth these considerations in nind, we wll now

examne the feasibility of the several dates set out by us
at the begi nning of our discussion on this point.

The first of the five dates listed earlier by us,
nanely, the date when the amobunt becane due and payabl e,
does not have the effect
569
of putting the plaintiff in the same position in which he
woul d have been had the defendant di scharged his obligation
when he should have done because between that date and the
date when the suit is decreed the rate of exchange nay have
fluctuated to the plaintiff’s prejudice, resulting in the
anmount decreed in rupees representing only a fraction of
what he was entitled to receive. Equally, the possibility of
the plaintiff getting nore than what he had bargained for in
case the rate of exchange had fluctuated in his favour
cannot be ruled out. To select, as the English courts had
done earlier, the date when the amount becane due or the
"breach date", as the English courts have termed it, is thus
to expose the parties to the unforeseeable changes in the
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i nternational nonetary nmarket. The sel ection of the "breach
date" cannot, therefore, be said to be just, fair or
equi tabl e because in a case where the rate of exchange has
gone against the plaintiff, the defendant escapes by paying
a lesser sumthan what he was bound to and thus is the
gai ner by his default while in the converse case where the
rate of exchange has gone against the defendant, the
def endant woul d be subjected to a nuch greater burden than
what he shoul d be.

The second of the dates nentioned above, nanely, the
date of the commencenment of the action or suit, is equally
subject to the sane criticism This date was rejected in the
M |iangos case because, ‘according to Lord WIberforce (at
page 469), it placed "the creditor too severely at the nercy
of the debtor’s obstructive defences.. or the law s del ay"
In that case Lord Fraser of Tullybelton pointed out (at page
502) that if the -date of the commencenent of the action
"were to be taken for conversion, a period of a year or nore
m ght easily elapse. allowing for appeals, before paynent
was nmade.” I'n our country, it is the msfortune of litigants
that by reason of ever-increasing volune of [litigation
overcrowded court dockets and undermanned courts, suits are
often not disposed of for an unconscionably long tine and if
we take into account the time that would be spent in
appeal s, further appeal s, and revision and revi ew
applications which nay be filed, the longevity of the
litigation is doubled, if not tripled, so that none can with
any certainty predict even a probable ‘date for its
term nation. The selection of the date of the filing of the
suit would, therefore, leave the parties in as uncertain and
precarious a position as the selection of the date when the
amount becane payable or the "breach date".
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W will now consider the feasibility of selecting the
third date, nanely, the date of the decree. A decree
crystallizes the anount payable by the defendant to the
plaintiff and it is the decree which entitles the judgnment-
creditor to recover the judgnent debt through the processes
of law. An objection which can, however, be taken to
selecting this date is that the decree of the trial court is
not the final decree for there may be appeals  or other
proceedi ngs against it in superior courts —and by the time
the matter is finally determined, the rate of exchange
prevailing on that date nay be nowhere near that which
prevailed at the date of the decree of the trial court. To
select the date of the decree of the trial court  as the
conversion date would, therefore, be to adopt as unrealistic
a standard as the ’'breach date". This difficulty. is,
however, easily overcone by selecting the date when the
action is finally disposed of, in the sense that the decree
becones final and binding between the parties after al
renedi es against it are exhausted. This can be achieved by
the court which hears the appeal providing that the date of
its decree or other proceeding in which the decree is
chal | enged would be the date for conversion of the foreign
currency sum into Indian rupees in cases where the decree
has not been executed in the nmeantinme. The real objection to
sel ecting this date, however, is that a noney decree and the
paynment by the judgment debtor of the judgnent debt under it
are two vastly different matters w dely separated by
successive execution applications and objections thereto
unl ess the judgnent-debtor chooses to pay up the judgnent
debt of his own accord which is generally not the case. In
the vast mjority of cases a noney decree is required to be
enforced by executi on.
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Wul d the proper date of conversion then be the date
when the court-orders execution to issue ? This date appears
to have found favour with all the Law Lords who deci ded the
M liongos case, except Lord Sinon of G aisdale. W, however,
find the sel ection of this date equally beset wth
difficulties. Execution of a decree is not a sinple matter.
In execution of a noney decree, first the judgnent-debtor’s
property has to be attached. Pending attachnment a third
party, at tines set up by the judgnent-debtor, may prefer a
claimto the attached property. Such claimw |l have to be
i nvestigated and determ ned by the executing court. Even
where no claimis preferred the attached property cannot be
brought to sale imediately. A proclamation giving the
prescribed particulars has to be first nade. Even after such
procl amation, the property cannot be put up for sale unti
after the expiry of the period prescribed by O 21 r. 68 of
571
the Code of G vil Procedure, 1908 (V of 1908), unless it is
subject to speedy and natural decay or when the expense of
keeping it ~in custody is likely to exceed its value. Even
after the sale has taken place the judgnment-debtor may
further hold up the receipt of the sale proceeds by the
decree-hol der by raising objection to the conduct of the
sale. Even otherwise, at times, a fresh auction sale my
have to be held if the auction purchaser conmts default in
payi ng the balance of the purchase price. A considerable
time would thus el apse between the date when the court
orders execution to issue and the date of the receipt of the
sal e proceeds by the decree-holder. This passage of tine
woul d as rmuch expose  the decree-holder tothe hazards of
fluctuations in the rate of exchange as sel ection of any of
the three dates we have discussed -above: Yet ' another
difficulty in selecting the date when the court ' orders
execution to issue is that at times the judgnment debt is not
recovered in full when the attached property is sold in
execution. This necessitates a ~ second application in
execution for attaching other properties of the judgnent-
debtor and even the sale of these properties may not cover
the deficit, thus necessitating yet another execution
application. They would |lead to an_ anonal ous position for
the court would have to fix the rate of exchange for the
entire decretal debt at the time of granting the first
application for execution and then, if the rate of exchange
has varied in the neantinme, to fix a different "rate of
exchange for the unrealized balance of the decretal anount
at the time of granting the second application for
execution, and equally so wth respect to ~successive
applications for execution. Thus, wth respect to portions
of the same decretal debt different rates of exchange woul d
come to be fixed at different tinmes.

A further difficulty in selecting the date of granting
an execution application is that execution can only issue
for a sumexpressed in Indian currency. What is being is
executed is the decree and the sumfor which execution.is to
issue in a noney decree nmnust, therefore, be for the
particular sum specified in the decree, that is, the
judgrment debt. It cannot be for a sum which would be
determ ned and fixed by the executing court at the tinme of
granting the execution application, for under 0.21 r. 11(2)
(g) of the Code of Civil Procedure, 1908, an application for
execution has to state "the ampbunt with interest (if any)
due upon the decree"

The above difficulties would rule out the taking of the
date when the court grants an application for execution as
the date of
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conversion and would make inapplicable to our courts the
rule laid down in the MIiangos case.

As regards the selection by the court of the date of
payment as the proper date of conversion, that was the date
taken in the Schorsch Meier case; but as Lord WIberforce
poi nted out (at page 468) in the MIliangos case, this only
nmeans the date when the court authorizes enforcement of the
judgrment in terms of sterling. As we have seen, in England,
according to the Practice Directions dated Decenber 18,
1975, the formof the judgnent to be entered requires the
defendant to pay the sterling equivalent of the foreign
currency sum adjudged at the tinme of paynent. This would be
the nost logical date and one which does justice to a
plaintiff who has come to court to recover a sum of noney
payable to himin a foreign currency. If the principle to be
applied is that the plaintiff-should be put in the same
position in which he  would have been had the defendant
di scharged his obligation on the due date, then that
principle is best served by the court taking the date of
paynment as the date of conversion. In adopting this date we,
however, find ourselves faced with three practical and
procedural difficulties, nanely, payment of court-fees, the
pecuniary limt of the jurisdiction of courts and execution

So far as court-fees are concerned, we have a Centra
Act, nanely, the Court-fees Act, 1870 (VLI of 1870), which
applies, either with or without amendnents, to those States
and Union Territories which have not repeal ed and repl aced
it by their own | egi sl ation. ~The States. and Union
Territories which have their own |egislation on the subject
are Andhra Pradesh, Gujarat, — H nachal Pradesh, Jammu and
Kashm r, Karnat aka, Ker al a, Mahar ashtr a, Pondi cherry,
Raj ast han, Tanmi| Nadu and West Bengal. Under all Court-fees
Acts, no plaint can be filed in any court w thout paynment of
court fees. The plaintiff, therefore, has to value his claim
inthe suit and pay the court-fees thereon conputed in the
manner provided in the relevant Court-fees Act. So far as
noney suits are concerned, the court-fees payable are ad
val orem court-fees according to the anount clainmed which may
or may not be subject to a ceiling -depending upon which
Court-fees Act applies. A suit for a sum of noney expressed
in a foreign currency is also a noney suit and the plaintiff
in such a suit will have to pay court-fees according to the
amount cl ained. As, however, a court in India cannot, as we
have pointed out above, pass a decree ~sinpliciter for
paynment of a sum in a foreign currency in such a suit, the

plaintiff will have to nake an alternative
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claimin his plaint for the rupee equival ent of the foreign
currency sumclainmed. He will, therefore, have to pay court-

fees on the amobunt of the rupee equivalent. Such rupee
equi valent as at the date of the institution of the suit can
only be at the rate of exchange prevailing on that date. If,
therefore, a plaintiff were to make the alternative claimon
the basis of the rupee equivalent at the tinme of paynent,
the value of the suit for the purposes of court-fees would
be i ncapable of conputation for it would not be possible to
say what the rate of exchange on that date would be. It may
be argued on the analogy of a suit for accounts or for
partition or for admnistration or for wnding up and
accounts of a partnership that the plaintiff can put a
tentative valuation in his plaint conputed according to the
rate of exchange prevailing on the date of the institution
of the suit and give an undertaking to pay the deficit
court-fees if at the time of paynent of the anpunt decreed,
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the rate of exchange has fluctuated in his favour so that
the anbunt realized in rupee equivalent is nore than the
amount nentioned in the plaint. There is, however, a basic
di fference between a noney suit and a suit for accounts, a
partition suit, an administration suit or a partnership
suit. In these types of suits, a prelimnary decree is
passed to ascertain the ambunt due to the plaintiff and when
such anmount is ascertained, a final decree for the
ascertained sum is passed. |In a noney suit, however, there
can be only one decree. It is, therefore neither permnissible
in law nor feasible for the plaintiff in a suit in which his
claimis for a sumof noney in a foreign currency to give an
undertaking to make good  the deficiency in court-fees when
he receives paynment. In fact, a part or even the whol e of
the judgnent debt nmay not be recovered at all. Even in the
other types of suits nentioned above, it is not when the
ascertained amount -~ is received. by the plaintiff that the
deficit court-fees are to be paid by him They are to be
pai d when the anpunt due to the plaintiff is ascertained. In
the type " of suits we are concerned with in these appeals,
the plaintiff —can at the highest give an undertaking to pay
the deficit, if any, in the court-fees if at the tine when
the judgnent is given and the decree passed, the rupee
equivalent is nore than at the date of the suit by reason of
the fluctuation in/'therate of exchange, but it would not be
perm ssible for himto give such an undertaking for any date
subsequent to the date of the passing of the decree. An
additional difficulty would be that it is the court in which
a suit is instituted which has to ensure at the tinme of the
institution of the suit that the proper court-fees have been

paid. The deficit court-fees, t her efore, cannot be
cal cul ated and the bal ance
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thereof recovered by the executing court. These difficulties
woul d rul e out both the date when the court orders execution
to issue and the date of paynent of the decretal debt to be
taken as the date of conversion.

These difficulties do not ‘arise in England. Under the
English law, the Lord Chancell or has power, with-the consent
of at |east three Judges of the Suprene Court of Judicature
and the concurrence of the Treasury, to fix fees to be taken
inthe H gh Court and the Court of Appeal (see Hal sbury’s
Laws of England, 4th ed., vol. 10, para. 908). In the
exercise of this power, Suprene Court Fees Orders have been
made from time to time. The order currently in force is the
Supreme Court Fees Order, 1980 (S. |. 1980 No. 821), under
which the fee payable in the case of a wit endorsed with a
claimfor a |iquidated sum not exceeding & 2,000 is & 35 and
in any other case it is & 40, civil proceedings in England
bei ng commenced by issuing a wit. Thus, in England, a fixed
court-fee is payable, the anount thereof varying dependant
only upon whether it 1is an action for a |iquidated sum not
exceeding & 2,000 or not. In England, therefore, as the
court-fees payable are not ad valorem court-fees in _an
action to recover a sumof noney expressed in a foreign
currency, it would be immaterial for the purposes of court-
fees whether the plaintiff «clainms in the alternative the
sterling equivalent of that anmount as at the date of the
judgrment or as at the date when the court gives leave to
enforce the judgnent or as at the date of paynment because in
any of these cases, the court-fees payable by the plaintiff
will not vary except where by reason of the fluctuation in
the rate of exchange the anmount adjudged or the anmount for
which eave to enforce the judgnment is given or the anopunt
pai d exceeds & 2,000 in a case where |l ess than that has been




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of 50

claimed in the action. It should be noted that English
practice also recognizes the difficulty which would be
encountered in issuing execution for a sumin sterling to be
determined at the date of paynment or realization and
accordingly the Practice Directions dated Decenber 18, 1975,
require that where a plaintiff desires to enforce a
judgrment, he nust nention in the application nade for that
purpose the sterling equivalent of the foreign currency sum
adj udged calculated at the rate of exchange prevailing on
the date nearest or nost nearly preceding the date of the
application for execution, and the wit of execution would
then issue for such sterling equivalent.

So far as the limt of pecuniary jurisdiction of courts
is concerned, under section 15 of the Code of Gvi
Procedure, 1908, every
575
suit is to be instituted in the court of the | owest grade
conpetent ‘to try it. ~ W have in India a large nunber of
courts of / various grades with different pecuniary limts of
jurisdiction. In - noney suits, it is the anpbunt clained in
the suit ~which will determ ne the particular court in which
the suit is to be instituted, This determ nation cannot be
done with reference to a foreign currency. It can only be
done with reference to Indian currency. This is an
addi ti onal reason /why thy plaintiff nust in his plaint give
the rupee equival ent’ of the foreign currency sum cl ai ned by
himin the suit by converting it into-lIndian rupees at the
rate of exchange prevailing at the date of the institution
of the suit.

The difficulty wth respectt to execution which would
arise if the court were to select the date of payment as the
date of conversion is that execution nust- issue for a
specific sum expressed in |Indian currency "due upon the
decree." It cannot issue for a -sum which would becone
ascertainable only when realized or paid as would be the
case were execution to issue for the rupee equivalent at the
time of paynent in rupees of (a foreign currency sum
Further, as pointed our earlier, execution can issue only
with respect to the anpbunt due upon the decree.

For the above reasons, it is not possible for us to
accept the date of paynment or realization of the decreta
debt as the proper date for the rate of conversion

This then |l eaves us with only there dates fromwhich to
nmake our selection, nanely, the date when the anmount becane
payable, the date of the filing of the suit and the date of
the judgnent, that is, the date of passing the decree. It
would be fairer to both the parties for the court to take
the latest of these dates, nanely, the date of passing the
decree, that is, the date of the judgnent.

The | earned Single Judge of the Delhi H gh Court also
reached the sanme conclusion. He, however, did so- relying
upon the M Iliangos case under an erroneous belief that when
in that case it was held that the proper date should be the
date when the judgnment becones enforceable what was neant
was the date when the judgnment was given, that is, when the
decree was passed. The |learned Single Judge was in error in
so reading the judgnment of the House of Lords. when the
majority in the MIliangos case spoke of the date when the
court gives leave to enforce the judgnment what they were
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referring to was not the date of the judgment but the date
on which the court gives |leave to execute the judgnment. In
Hal sbury’s Laws of England (4th ed, vol. 17, para 401) the
word 'execution is defined as follow

"The word "execution’ in its w dest sense
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signifies the enforcenent of or giving effect to the

judgrments or orders of courts of justice. In a narrower

sense, it neans the enforcenment of those judgnents or

orders by a public officer under the wits of fier

facias, possession, delivery, sequestration, fier

facias de bonis ecclesiasticis, etc.” (The enphasis has

been supplied by us.)

This definition also appeared in the Third Edition of
Hal sbury’s Laws of England and was cited with approval by
Hewson J. in The Zafiro, John Carllon & Co. Ltd v. Oaners of
S.S. Zafiro.(1l) The nmost wusual nethod of enforcenent of a
noney judgnent in England is by wit of fieri facia
commonly called fi.fa. (see Halsbury's Laws of England, 4th
ed., vo, 17, para. 462). In certain cases, a wit of
execution to enforce a judgnent or order cannot issue
wi t hout | eave of the court. It is unnecessary to go into the
details of the procedure relating to execution in England
for what we have stated above is sufficient to show that
what the ‘majority in the MIliangos case neant by the date
when the " court gives |leaveto enforce the judgment or the
date when the court authorizes enforcement of the judgment
was the date when the court  gives leave to execute the
j udgrent .

Does the fact that the decree sought to be executed is
one passed in terns of an award which directs paynent of a
sum of nmoney in a foreign currency nake any difference to
the date of conversion to be selected by the court ?
According to the Division Bench of the Del hiiHi gh Court it
does because, relying upon theJugoslavenska case, it held
that in such a case the proper date for conversion of the
foreign currency sum awarded would be the date of the award
in as nmuch as there was no difference between the rel evant
provisions of the English Arbitration Act, 1950 (14 Ceo 6,
c.27), and our Arbitration Act, 1940 (X of 1940),
particularly section 26(1) of the English Act and section 17
of our Act. For reasons which we w ll presently set out, the
Di vision Bench of the Delhi High Court erred in reaching
thi s concl usion.
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We have set out earlier the facts of the Jugosl avenska
case and have extracted the relevant passage from the
judgrment of Lord Denning MR To recapitulate, in-the
Jugosl avenska case, the plaintiffs had been awarded a sum
expressed in United States dollars in an arbitration held in
London and had sought |eave of the court wunder section 26,
now section 26(1), of the Arbitration Act, 1950, to enforce
that award. In support of this application, the plaintiffs
had filed an affidavit showing the rate of exchange as at
the date of the award and the equivalent in pound sterling
at that rate of the anmount awarded to him and had clained to
enforce the anmount awarded on that basis. Two questions,

therefore, fell for the court’s determ nation. They were
thus put by Roskill L.J. in his judgnment in that case (at
page 504):

"The first 1is whether an arbitrator or wunpire
sitting in England or Wales can | awfully make an award
ina currency other then sterling. The second is
whet her if such an award can be so lawfully made, it is
enf orceabl e under s. 26.

To understand the decision of the Court of Appeal so
far as concerns the first question, we nust bear in mnd the
then prevailing state of the law in England and so far as
concerns the second question the provisions of the English
law relating to enforcenent of awards. At that tinme the old
rule affirnmed by the House of Lords in the Havana case was
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the law. Under it an English court could give judgnment only
in English currency and in an action in England to recover a
debt expressed in a forcing currency, such debt had to be
converted in to sterling at the rate of exchange prevailing
on the date when the debt was payable. So far as the
provisions of English law relating to enforcenment of an
award are concerned, the nbpde woul d depend whet her or not it
was a foreign award as defined in section 35 of the
Arbitration Act, 1950, which definition is nutatis nutandis
the same as the definition of "foreign award" given in
section 2 of our Arbitration (Protocol and Convention) Act,
1937 (VI of 1937). Sub-section (1) of section 36 of the
English Act provides for enforcenment of foreign awards. That
section is in the follow ng terns:
"36. Effect of foreign awards. -

(1) A foreign awards shall, subject to the provisions
of this Part ~of this Act, be enforceable in
Engl and
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either by action or in the same manner as the
award of an arbitrator is enforceable by virtue of
section twenty-six of this Act.

(2) Any foreign award which woul d be enforceabl e under
this Part ~ of this Act shall be treated as binding
for all purposes on the persons as between whomit
was nmade, and may accordingly be relied on by any
of those persons by way of defence, set off or
ot herwi se in any | egal proceedi ngs i.n England, and
any references in this Part of this Act to
enforcing a foreign award shall be construed as
i ncluding references to relying on an-award."

Though section 36 is headed 'Effect of foreign awards’,
it will be seen that sub-section (1) of that section deals
with enforcement of foreign awards while only sub-section
(2) deals with the effect of foreign awards. Thus, under
section 36 (1) there are two alternative nodes provided for
enforcing a foreign award in England, nanely, (1) by action
at law on the award, and (2) by leave of the court in the
sane manner as the award of an arbitrator nade in England is
enf orceabl e under section 26. Since, according to the |law
then prevailing, an English court could only give judgnent
in sterling and required a debt expressed in a foreign
currency to be converted into English currency at the rate
of exchange prevailing on the date when the debt was payabl e
in an action on a foreign award the plaintiff would have to
make his claimin English currency in respect of the sum of
noney awarded to him in a foreign currency. |In such an
action the debt in respect of which the plaintiff would be
seeki ng judgment would be the sum of nobney payable to him
under the award which had by virtue of the award becone
payable to him on the date of the award. He would,
therefore, have to convert the foreign currency sum awar ded
to him into English currency at the rate of exchange
prevailing on the date of the award.

Before we deal with the second npde of enforcing a
foreign award provided in section 36(1), it wll be
conveni ent to reproduce here the provisions of section 26 of
the English Arbitration Act which are as follows:

"26. Enforcenent of award. -

(1) An award on an arbitration agreenment may by, |eave
of the H gh Court or a judge thereof, be enforced
in
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the sanme manner as a judgnment or order to the same
effect, and where leave is so given, judgment may
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be entered in ternms of the award.

(2) If-

(a) the anmbunt sought to be recovered does not

exceed the current limt on jurisdiction in
section 40 of the County Courts Act, 1959,
and

(b) a county court so orders, it shall be

recoverable (by execution issued from the
county court or otherwise) as is payable
under an order of that court and shall not be
enf orceabl e under sub-section (1) above.

(3) An application to the Hgh Court wunder this
section shall ‘preclude an application to a county
court and an application to a county court under
this section ~shall preclude an application to the
H gh Court."

Oiginally section 26 consisted only of sub-section

(1). Subsection (2) and (3) were inserted in section 26 and
the original ~section renunbered as sub-section (1) by
section 17(2) of the Admnistration of Justice Act, 1977.
The new sub-sections (2) and (3) are immterial for our
purpose for it was the old ~section 26, now section 26(1).
which formed the basi's of the decision in the Jugosl avenska
case.

Kerr J., from whose judgnent the appeal in the
Jugosl avenska ease was carried to the Court of Appeal, had
before deciding the nmatter nade enquiries ~of the Centra
Ofice of the High Court as to the practice iin dealing with
applications wunder  section 36(1l): Roskill 'L.J. in his
judgrment in the Court of Appeal has referredto this and has
thus set out (at page 507) the information which Kerr J. had
received:

"He was told that the practice  on applications
under that section is that the sum awarded in the
foreign currency in question is converted into sterling
at the rate prevailing at the date of the award and
that, in the absence of any other objection, ‘an order
is then nmade giving | eave to enforce the foreign award
in the sane nanner as a judgnent for that resulting
sterling sum"

(The emphasi s has been supplied by us.)
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The award in the Jugoslavenska case was not a foreign
award within the nmeaning of section 35 of the English Act
for it was nmade in England, though the sum awarded there
under was expressed in a foreign currency, nanely, United
States dollars. In English law, an application to enforce an
award under section 26(1) is only one of the nodes of
enforcing an award which is not a foreign award. Were such
an application is granted, it is not necessary that judgnent
must be entered in terns of the award. Lord Denning- MR, in
the course of his judgment in the Jugoslavenska ' case,
poi nted out (at page 502) that in nmpbst cases it would be
unnecessary to enter judgnment, for once |eave was given, the
award could be enforced by the ordinary neans of execution
but it mght be necessary to enter judgnment in order to
i ssue a bankruptcy notice and the latter words of section 26
enabl ed judgment to be so entered. Roskil L.J. also pointed
out (at page 507) that under section 26(1) there are two
di fferent steps which nust be taken. First, the obtaining of
| eave to enforce the award in the sane nanner as a judgment,
and secondly and independently, when |eave is so given, the
entering of judgnment in the terns of the award.

Section 26(1) is not exhaustive of the nbdes in which
an award, which is not a foreign award, can be enforced.
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Such an award can al so be enforced by bringing an action on
it in which case, as pointed out earlier, if the sum awarded
were expressed in a foreign currency, the judgrment would
have to be sought in sterling for which purpose the rate of
exchange would be taken as at the date of the award. In the
Jugosl avenska case the court held that an arbitrator or
unpire in England had jurisdiction to nmake an award for a
sum of noney expressed in a foreign currency when that
particular currency was the appropriate currency in which to
express it. The difficulty which faced the court was the
manner of enforcing such an award by reason of the decision
in the Havana case under which an English court could give
judgrment only in sterling. This difficulty was resolved by
the court by referring to section 36(1) and holding that it
woul d be wunreasonable that an award in a foreign currency
made aboard could be enforced by an application under
section 26(1) while the sanme award, if made in England,
could not  be so enforced. It was for this reason that the
court interpreted the words "to the sane effect" occurring
in section 26(1) as neaning "having the sane effect" and not
as neaning "in the sane terns", because, as Lord Denning
MR pointed out, if it were to be so interpreted, there
woul d be sone difficulty i napplying the section to an award
ina foreign currency but if the words were interpreted to
nean that the judgnent
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or order nust have "the same effect”, it would foll ow that
if the sum awarded were converted into sterling at the rate
of exchange as at ‘the date of the award it would have the
same effect as a judgnment or~ order in an-action on the
award. W& may point out that Cairns L.J., however, felt sone
doubt whether the sum awarded nust -~ be converted into
sterling before |eave to enforce the award was given but he
did not dissent because both Lord Denning MR and Roskil
L.J. considered that it should be so converted. As
enphasi zed by us earlier, in the Jugosl avenska case the date
of the award was taken as the date of conversion because in
an action on such an award the due date for paynent of the
debt would be the date of the award. W have seen that in
the MIliangos case, though the Jugoslavenska case was not
expressly over-ruled none of the Law Lords who had occasion
torefer toit were happy wth what had been held there;
Lord Wl berforce opining that there was no reason why, if
desired, the practice should not be adjusted so as to enabl e
conversion to be nade at the date when | eave toenforce the
award in sterling is given; Lord Cross of Chel seathinking
it absurd that there should be one rule for arbitrations
with respect to foreign currency debts and another —wth
respect to actions on sinlar debts; Lord Ednund-Davies
expressing his view that no basic distinction could be drawn
for the purposes of a conversion date between judgnents and
awards; and even Lord Sinon of G aisdale in his dissenting
judgrment stating his belief that if Parlianent were to
reconsider the sterling judgment rule and the breach date
rule, the Jugaslavenska case would cone within the purview
of such reconsecration. In view of these observations and
the fact that the Havana case is no longer the law in view
of the decision in the MIliangos case, it is highly doubtfu
whet her today in England if the matter were carried higher
it would be decided in the sanme way. In view of the
M liangos case it cannot be said today that in an action on
an award the foreign currency sumdirected to be paid under
the award must be converted at the date of the award when it
was payable. It would have to be converted at the date when
the court gives |leave to enforce the judgnent. On principle
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there can be no difference between an action on an award and
a case where instead of filing an action the plaintiff files
an application wunder section 26(1) for |leave to enforce the
award. If in an action on the award the proper date of
conversion would be the date when the court gives leave to
enforce the judgnent, where an application under section
26(1) is filed the proper date of conversion should al so be
the sane, for then alone can the award, when |eave is given,
"be enforced in the sanme manner as a judgnent or order to
the same effect”.
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We find that the Division Bench of the Del hi Hi gh Court
has not <correctly appreciated the ratio of the decision in
the Jugosl avenska case nor. the reasoning upon which that
deci sion was based. We-also find that the Division Bench of
the Del hi Hi gh Court~ has conmitted an error in equating
section 26(1) of the English Arbitration Act with section 17
of our ~Arbitration Act. The reason for this error is that
the Division Bench of the Delhi  H gh Court has proceeded
upon a ~wrong assunption that the procedural schene of the
English “Arbitration Act~ is the 'sane as that of our
Arbitration Act. In this connection, the Division Bench has
referred to section 22 of the English Act, under which the
court has power from tine to time to remt the mtters
referred or any/ of them for reconsideration of the
arbitrator or wunpire, and section 23(1) of the English Act,
under which the court has power to renove any arbitrator or
unpi re for msconduct. These sections correspond to sections
16 and 11 our Act, W fail to see what rel evance either of
these sections had to the question in issue. Before we
proceed further to discuss this aspect of the case, it wll
be convenient to set out section 17 of -our Arbitration Act,
1940. That section provides as foll ows:

"17. Judgnent in terns of award. -

VWere the Court sees no cause to renit the award
or any of the matters referred to arbitration for
reconsi deration or to set aside the award, the Court
shall, after the time for naking an application to set
aside the award has expired, or such application having
been nade, after refusing it, proceed to pronounce
judgnent according to the award, and upon the judgnent
so pronounced a decree shall follow and no appeal shal
lie fromsuch decree except on the ground that it is in
excess of, or not otherwise in accordance with, -the
award. "

VWhat seens to have inpressed the Division Bench of the
Del hi High Court is the fact that in England the court is
not bound to grant |eave to enforce the award but can, when
such an application is nade, on objection being raised by
the respondent, either remt the award or set it aside, and
that the sanme can also be done by a court in India when an
award has been filed in court. We find that in adopting this
i ne of approach the Division Bench has overl ooked the basic
di fferences between the English procedure and the procedure
under our Act. The provisions for enforcing an award under
t he
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English Act and under our Act are different. Under the
English Act, if it 1is sought to enforce an award by making

an application wunder section 26(1), such application has to
be made under O 73 r. 3 of the Rules of the Suprene Court,
1965, by an originating summons. There is no tine-limt
provided for taking out such a sumobns. There is, however, a
time-limt provided for making an application to the court
to remit an award under section 22 or to set aside an award
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under section 23(2), under O 73 r. 5(1) of the Rules of the
Supreme Court, 1965, the period of Iimtation being 21 days
after the award has been nade and published to the parties.
An application for leave to enforce the award under section
26(1) can, however, be nade even before the expiry of the
time for nmoving to set aside the award. In such a case

however, it can be resisted upon the ground that a notion to
set aside the award to be made. It is opined in Russel on
Arbitration, 20th ed. page 375, that 1in such a case, the
party resisting the application would be required to show,
upon affidavit, a substantial case for contesting the
validity of the award, as well as to swear to his intention
of doing so. Under section 17 of our Act, an application for
a judgrment according to the award can only be nade after the
time for making an application to set aside the award has
expired, or if such application has been nade, only after it
is refused. Under the English Act, the court is not bound to
grant leave to enforce, the award. In doubtful <cases, it
woul d ordinarily |leave the party to pursue his renedy by
filing an action on the award. The court may al so give | eave
to enforce the award only upon terns. An instance of this is
the case of E.D. & F, Man v. Societe Annonyne Triaolitaine
Des Usines De Raffinage De Sucre(l) where the applicant, who
had t hroughout adm'tted that he owmed a certain sumon a
cross-claim which was not a subject-matter of the
reference, was awarded a |arger sum which made no reference
to the cross-claim was given |eave to enforce the whole
award as a judgnent on an undertaking given by himto accept
the difference between the two sunms in satisfaction of the
award and the extinction of the <cross-claim Further, in
answer to an application for |eave under section 26(1) the
respondent may set up the defence that the award is a
nullity, or is wholly or in part ultra vires, or is bad on
the face of it. [If, however, his objection to the award is
that arbitrator has m sconducted hinmsel f, or that the award
was i nproperly procured, his proper course would be to move
to set the award aside, and, if necessary, to have the
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application to enforce the award adjourned in the neantine
(see Hal sbury’s Laws of England, 4th ed., vol. 2, para 630).
None of these contentions are available to a respondent
where an application for a judgment according to the award
is made under section 17 of our Arbitration Act, 1940. They
can only be raised by way of an application to set aside or
remt the award after the award has been filed in court and
noti ce thereof issued to the parties under section 14 of the
Arbitration Act, 1940. The period of limtation for such an
application is prescri bed by Article 119(b) of . the
Limtation Act, 1963 (XXXVI of 1963). |If the period of
[imtation expires w thout any such application being nmade,
the court, on application nade to it for that purpose, nust
proceed to "pronounce judgnent according to the award"
whereupon a decree has to follow Section 17 expressly
provides that in such a case "the Court shall ... proceed to
pronounce judgnent according to the award and upon the
judgrment so pronounced a decree shall follow'. The only
ground upon which such a decree can be chall enged in appea

is that "it is in excess of, or not otherw se in accordance
with the award". The court before which an application for
judgrment in terms of the award is nade, has, therefore, no
di scretion in the matter except possibly in a case where the
award is on the face of it patently illegal or violative of
a provision of the law Under section 26(1) of the English
Act, when leave is given to enforce the award, it is not
necessary that judgnent should be entered in terms of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 44 of 50

award for the purpose of enforcing the award by execution

Under our Arbitration Act, before an award can be enforced,
a judgrment has to be pronounced according to the award, a
decree has thereupon to followand it is that decree which
al one can be enforced by an application for execution made
under O 21 r. 11 of the Code of Civil Procedure, 1908.

It is pertinent to note that the judgnent, which the
court pronounces under section 17, is to be "according to
the award". Were the award directs a certain sum of noney
to be paid and the court, in a case where it has not
nodi fied or corrected the award under section 15, pronounces
judgrment for a different sum the judgment cannot be said to
be "according to the award". In the same way, where an award
directs payment of a sumof noney in a foreign currency and
the court while pronouncing judgnment provides for its rupee
equi val ent at the rate of exchange prevailing on the date of
the award, the court wll not be pronouncing judgnent
"according to the award" if in the neantime the rate of
exchange has varied, because at the date of the judgnent the
forei gn currency equival ent of the
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amount in rupees provided in the judgrment woul d be different
fromthe foreign currency sumdirected to be paid by the
award. The judgment, therefore, can only be said to be
"according to the/award" if it directs paynent of the rupee
equi val ent at the rate of exchange prevailing on the date of
pronounci ng the judgnent which date i's the sane as the date
of the passing of the decree. “For this purpose, the
applicant nmust satisfy the court, either on affidavit or
otherwi se, as to the rate of exchange prevailing on the date
of the judgnent or on the date nearest” or nost nearly
precedi ng the date of the judgment.

Under section 17 of our Arbitration Act, judgnment is to
be pronounced "according to the award". The narginal note to
the section speaks of "judgnent in terns of award”. Under
section 26(1) of the English Act, once |leave is given, an
award beconmes enforceable in the same manner as a /judgnent
or order "to the sane effect".  The words "to ‘the sane
effect" were interpreted in the jugosl avenska case not as
nmeaning "in the same ternms" but as neani ng having "the same
effect", that is, as having the same effect as a judgnment or
order given in an action brought on the award. Ganting
| eave under section 26(1) of the English Act and pronouncing
j udgrment according to the award and passing a decree under
section 17 of our Act, therefore, mean different things and
have different results. A judgment according to the award
under section 17 our Act will speak only fromthe date of
the judgnent which will not be the case under section 26(1),
for while in the first case what will be enforceabl e by the
processes of law, nanmely, execution, will be the decree
passed in terns of the award, in the second case it wll be
the award itself, unless the applicant desires to have
judgrment entered in terms of the award which he is not
required to do as poi nted out above.

On behal f of ONGC reliance was placed upon the decision
of this Court in Satish Kumar and others v. Surinder Kumar
and others.(1l) On the strength of this decision it was
submtted that an award was not a nmere waste paper until a
decree in terms of the award has been passed but an award
created rights and liabilities and, therefore, since the
award in the instant case provided that a certain sum should
be paid in a foreign currency to Forasol, it spoke fromthe
date when it was nade and published and the rate of
conversion could, therefore, only be the date of the said
award. W are unable to see how the above decision in any
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way bears out this proposition or |ends support
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toit |In that case, an award, made on a reference to
arbitration by the parties wthout the intervention of the
court, was filed in court under section 14 of the
Arbitration Act, 1940. In an application nade under section
30 to set aside the award, one of the objections taken was
that the award required registration as it affected
i movabl e property worth nore than Rs.100 in value and as
the award was not registered, it was not adnmissible in
evi dence. This contention was upheld. It was in this context
that this Court observed (at page 249) that "an award has
sone legal force and is not a nere waste paper. If the award
in question is not a nere. waste paper but has sone |ega
effect it plainly purports to or affects property within the
meaning of s. 17 (1) (b) of the Registration Act". The
question before the Court in that case was whether a decree
interms of an “unregistered award could be passed by the
court in /a case where under the Registration Act, 1908 (XVI
of 1908), the registration of the award was conpul sory. This
gquestion is very different fromthe one which we are call ed
upon to deci de.

It was also submtted on behalf of ONGC that an award,
unless it is set aside by the court, is a final adjudication
of the rights and/ liabilities of the parties in respect of
the matters referred to arbitration and, therefore, Foraso
could not claimto convert the French Franc part of the said
award into |Indian rupees at the rate of exchange prevailing
on the date of the decree but can only do so at the rate of
exchange prevailing on the date of the award. We find this
subm ssion wholly untenable. Undoubtedly, the said award,
not havi ng been set aside or nodified by the court, is fina
and binding on the parties and, in respect of the matters
referred to arbitration, Forasol ~cannot claim any anount
from ONGC ot her than that awarded by the Umire. Forasol is,
however, not rmaking any such claim It is claimng only the
sumin French Francs which it has becone entitled to receive
from ONGC under the said award.. Al that Forasol wants is
that ONGC should pay to it the sumof FF. 5,89,727.51 due to
it under the said award or its rupee equivalent as at the
date when the court pronounced judgment according to the
said award and passed the decree in terns thereof. Thisis a
very different thing from making a claimde hors the said
award. The claimnmade by Forasol is actually one under the
said award for if the sumawarded to it in French Francs was
not paid or could not be paid by ONGC, Forasol ~would be
entitled to receive its rupee equivalent. On the decree
being passed in ternms of the said award the (said award

becamre nerged in the said decree and the sum of
FF, 5,89, 727. 51 payabl e to Forasol under
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the said award becanme a judgnment debt payable to Foraso
under the said decree and, as pointed out above, at the tinme
of passing the decree the court would have to direct paynent
of the rupee equivalent of this foreign currency debt only
at the rate of exchange prevailing on the date of the
decree.

For the reasons set out above, we are of the opinion
that the rule in the jugosl avenska case cannot be applied to
this country and the fact that a decree is in terms of an
award for a sum of noney expressed in a foreign currency
nmakes no difference to the date to be taken by the court for
converting into |Indian currency the foreign currency sum
directed to be paid under the award and that such date
shoul d al so be the date of the decree.
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It would be convenient if we now set out the practi ce,
whi ch according to us, ought to be followed in suits in
which a sumof noney expressed in a foreign currency can
legitimately be clainmed by the plaintiff and decreed by the
court. It is unnecessary for us to categorize the cases in
whi ch such a claim can be nmade and decreed. They have been
sufficiently indicated in the English decisions referred to
by us above. Such instances can, however, never be exhausted
because the law cannot afford to be static but nust
constantly develop and progress as the society to which it
applies, changes its conplexion and old ideologies and
concepts are discarded and replaced by new Suffice it to
say that the case with which we are concerned was one which
fell in this category. In such a suit, the plaintiff, who
has not received the anmount due to himin a foreign currency
and, therefore, desires to seek the assistance of the court
to recover that amount, has two courses open to him He can
either claim the anpunt due to himin Indian currency or in
the foreign currency in which it was payable. If he chooses
the first. _alternative, he can only sue for that amount as
converted-into  Indian rupees and hi's prayer in the plaint
can only be for a sumin Indian currency. For this purpose,
the plaintiff would have to convert the foreign currency
amount due to himinto Indian rupees. He can do so either at
the rate of exchange prevailing on the date when the anount
becanme payable for he was entitled to receive the anbunt on
that date or, at ' his option, at the rate of exchange
prevailing on the date of the filing of the suit because
that is the date on which he i's seeking the assistance of
the court for recovering the ambunt due to him In either
event, the valuation of the suit for the purposes of court-
fees and the pecuniary limt of the jurisdiction
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of the court will be the anpbunt in Indian currency clainmed
inthe suit. The plaintiff may, however, choose the second
course open to himand claimin foreign currency the anount
due to him In such a suit, the proper prayer /for the
plaintiff to make in his plaint would be for a decree that
t he defendant do pay to himthe foreign currency sum cl ai ned
in the plaint subject to the permssion of ~the concerned
aut horities under the Forei gn Exchange Regul ati on-Act, 1973,
being granted and that in the event of the foreign exchange
authorities not granting the requisite pernmssion or the
def endant not wanting to nmake paynent in foreign currency
even though such pernission has been granted or the
def endant not nmaking paynent in foreign currency or in
I ndi an rupees, whether such perm ssion has been granted or
not, the defendant do pay to the plaintiffl the rupee
equi valent of the foreign currency sumclained at the rate
of exchange prevailing on the date of the judgnment. For the
pur poses of court-fees and jurisdiction the “plaintiff
shoul d, however, value his claimin the suit by converting
the foreign currency sum claimed by himinto Indian rupees
at the rate of exchange prevailing on the date of the filing
of the suit or the date nearest or npst nearly preceding
such date, stating in his plaint what such rate of exchange
is. He should further give an undertaking in the plaint that
he woul d make good the deficiency in the court-fees, if any,
if at the date of the judgnent, at the rate of exchange then
prevailing, the rupee equivalent of the foreign currency sum
decreed is higher than that nentioned in the plaint for the
purposes of court-fees and jurisdiction. At the hearing of
such a suit, before passing the decree, the court should
call upon the plaintiff to prove the rate of exchange
prevailing on the date of the judgment or on the date
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nearest or nost nearly preceding the date of the judgment.
I f necessary, after delivering judgnment on all other issues,
the court nay stand over the rest of the judgnment and the
passing of the decree and adjourn the matter to enable the
plaintiff to prove such rate of exchange. The decree to be
passed by the court should be one which orders the defendant
to pay to the plaintiff the foreign currency sum adj udged by
the court subject to the requisite permission of the
concerned authorities under the Foreign Exchange Regul ation
Act, 1973, being granted, and in the event of the Foreign
Exchange authorities not granting the requisite perm ssion
or the defendant not wanting to nmake paynent in foreign
currency even though such perm ssion has been granted or the
def endant not nmking paynent in foreign currency or in
I ndi an rupees, whether such  perm ssion has been granted or
not, the equivalent of such foreign currency sum converted
into
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I ndi an rupees ~ at the rate of ~exchange proved before the
court as ~aforesaid. In the event of the decree being

chal | enged i n appeal or other proceedi ngs and such appeal or
ot her proceedings being decided in whole or in part in
favour of the plaintiff, the appellate court or the court
hearing the application in the other proceedings chall enging
the decree should follow the sane procedure as the tria
court for the purpose of ascertaining the rate of exchange
prevailing on the date of its appellate decree or of its
order on such application or on the date nearest or nost
nearly preceding the date of such decree or order. If such
rate of exchange is different from the rate in the decree
which has been challenged, the court should nmake the
necessary nodification wth respect to the rate of exchange
by its appellate decree or final order. I'n all such cases,
execution can only issue for the rupee equival ent specified
in the decree, appellate decreeor final order, as the case
may be. These questions, of course, would not arise if
pendi ng appeal or other proceedings adopted by the defendant
the decree has been executed or the npney thereunder
received by the plaintiff.

Turning now to arbitrations, on principle there can be
and should be no difference between an award made by
arbitrators or an unpire and a decree of —a court. In the
type of cases we are concerned with here just as the courts
have power to nake a decree for a sum of nobney expressed in
a foreign currency subject to the lintations and conditions
we have set out above, the arbitrators or unpire have the
power to nake an award for a sum of noney expressed in a
foreign currency. The arbitrators or unpire should, however,
provide in the award for the rate of exchange at which the
sum awarded in a foreign currency should be converted in the
events nentioned above. This nmay be done by the arbitrators
or unmpire taking either the rate of exchange prevailing on
the date of the award or the date nearest or nost nearly
preceding the date of the award or by directing that the
rate of exchange at which conversion is to be nmade woul d be
the date when the court pronounces judgnent according to the
award and passes the decree in terns thereof or the date
nearest or nost nearly preceding the date of the judgment as
the court may determine. |If the arbitrators or unpire omt
to provide for the rate of conversion, this would not by
itself be sufficient to invalidate the award. The court nay
either remit the award under section 16 of the arbitration
Act, 1940, for the purpose of fixing the date of conversion
or mmy do so itself taking the date of conversion as the
date of its judgnent or the date nearest or nost nearly
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following the procedure outlined above for the purpose of
proof of the rate of exchange prevailing on such date. If
however, the person liable wunder such an award desires to
make paynment of the sumin foreign currency awarded by the
arbitrators or unpire without the award being nade a rule of
the court, he would be at liberty to do so after obtaining
the requisite permssion of the concerned authorities under
the Forei gn Exchange Regul ation Act, 1973.

In the case of the said award which had led to these
appeal s before wus, the party entitled to receive the nobney-
Forasol -was a foreign party. Under the said contract, the
currency of account was a foreign currency and so was the
currency of paynment except for a portion thereof. Foraso
was, therefore, entitled, on paynent not being made to it by
ONGC, to receive in French Francs the anounts whi ch became
payable to it in that currency. The Unpire was, therefore,
justified /in providing that the amounts payable under the
said award to Forasol in French Francs should be paid in
French currency. The Unpire has, however, neither provided
that such paynment woul d be subject to the pernission of the
forei gn exchange authorities being obtained nor specified
the conversion rate 'to be applied in the eventualities which
we have set out above. That, however, does not nmake any
di fference because neither party has objected to the said
award on this ground. On the contrary, both parties have
accepted the said award as binding and conclusive. As
menti oned above, this omission onthe part of the Urmire
coul d have been corrected by the Delhi H.gh Court when it
cane to pronounce judgnment according to the said award and
pass the said decree in terns thereof. The decree passed in
terms of the said award, however, _does not specify either
the rupee equivalent of the amount in French Francs payabl e
to Forasol or the rate of exchange at which the conversion
of such ampunt into Indian rupees should be made. To that
extent, the decree passed in terns of the said award by the
Del hi H gh Court was not a proper decree. Both the parties
have, however, accepted the said decree and have not
challenged it on this ground in any proceedings. In any
event, the aforesaid mstake in the said decree was one
whi ch could have been got corrected by an application for
review or by an application under section 152 or, in any
event under section 151, of the Code of Civil Procedure,
1908. The decree has now becone final and binding upon the
parties. Both the parties have accepted the said decree and
the said decree cannot, therefore, be said to be invalid on
the ground of the above om ssion to specify either the rupee
equi val ent of the French Franc
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portion of the said award or the rate of exchange-at which
such French Franc portion was to be converted into its rupee
equi val ent .

For the reasons set out above, we hold that the |earned
Singl e Judge rightly took the date of the decree as the date
of conversion. In his order on the said execution
application he has, however, given a direction that ONGC
could satisfy the judgnent debt by maki ng paynent in French
Francs or if they so preferred, by paying the equival ent sum
in rupees at the rate of exchange prevailing on the date of
the decree. He was in error in not qualifying this direction
by maki ng the option given to ONGC to make paynent in French
Francs subject to the perm ssion of t he concer ned
authorities under the Foreign Exchange Regul ation Act, 1973.
To this extent, the order passed by the | earned Single Judge
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requires to be nodified.

Turning now to the appeal filed by ONGC, it was stated
in the Special Leave Petition filed by ONGC that it had two
claims agai nst Forasol, the first with respect to what was
terned as "tax differential" and the second with respect to
interest on the anpbunts payable by Forasol to ONGC. Both
these claims were negatived by the |l earned Single Judge. It
was expressly stated in paragraph 19 of the Special Leave
Petition of ONGC that except for the aforesaid two clains,
the judgnent and order of the Division Bench of the Delh
Hi gh Court shoul d be affirned.

ONGC s claim for tax differential was based on Article
IV-1.2 of the said contract under which Forasol was to pay
i ncome-tax, surcharge on'income tax and all other taxes,
which might be assessed and levied by the inconme-tax
authorities in Indiaon the income of Forasol under the said
contract as well as on'the income of Forasol’s personne
fromthe work perforned by them under the said contract.
Under the proviso to the said Article, if subsequent to the
date of  the said contract, the tax rates in India were
changed so as to be higher than what they were at the date
of the signing of the said contract, ONGC was to pay the
difference to Forasol and if the tax rates becane |ower,
Forasol was to pay the difference to ONGC. This provi so was
not to be applicable in respect of the taxes payable by
Forasol on the incone of its personnel. The |earned Single
Judge has pointed out in his judgnment that the claim in
respect of tax differential did not survive in-.as much as by
the said award the anpbunts pai d by ONGC as tax on behal f of
Forasol were adjusted and given credit for. ONGC did not
challenge this finding in the appeal filed by it
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in the Delhi High Court. None the less  ONGC sought to
reagitate this point in its Special Leave Petition, At the
hearing of this appeal, |earned Counsel for ONGC stated that
he was not pressing this point. In the witten subm ssion
filed on behalf of ONGC after  the hearing of both these
appeal s was concl uded, ONGC has, however, once again sought
to raise this point. The point not having been urged in the
intra-court appeal in the Delhi Hgh Court and al so having
been given up at the hearing of these appeals before this
Court, ONGC cannot be perm tted subsequently to agitate this
point in the witten subm ssions filed on its behalf. 1n any
event, in our opinion, the learned Single Judge was right in
rejecting this claimof ONGC.

So far as ONGC's claimfor interest is concerned, it
has been negatived both by the |earned Single Judge and the
Di vi sion Bench of the Delhi H gh Court. We find no substance
inthis claim The relevant provision of the said  award
whi ch deals with paynment of interest is as follows:

“Under the contract there is no right to-interest
to either party except on French Francs. |If the anount
paid by ONGC to the credit of Forasol in regard to
Income Tax and the several items of allowance and
di sal | owance under this award are worked out and it is
found that there is an anpbunt payable to ONGC i n French
Francs that would carry interest, but if the anpbunt is
in rupees then no interest could be allowed until the
date of the award."

The amounts on which interest is claimed by ONGC were
payabl e by Forasol in rupees and not in French Francs.
Therefore, by the express terns of the said award, there is
no right in ONGC to claimany interest on these anounts and
this claimfor interest was rightly negatived.

In the result, we allow Gvil Appeal No. 628 of 1981
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filed by Forasol and set aside the order passed by the
Di vision Bench of the Delhi Hi gh Court in the appeal filed
by the oil and Natural Gas Commi ssion, nanely, E.F. A (OS.)
5 of 1977 and we restore and confirmthe order passed and
directions given by the I|earned Single Judge of the Del hi
High Court in the Execution Application filed by Forasol
nanely, Execution No. 77 of 1976, wth this nodification
that if the G|l and Natural Gas Commi ssion wants to pay in
French
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Francs the anobunt due by it under the said decree, it wll
be at liberty to do so after obtaining the requisite

perm ssion of the concerned authorities under the Foreign
Exchange Regul ati on Act, 1973.

We disnmiss Civil Appeal No. 629 of 1981 filed by the
G|l and Natural Gas Conmm ssion

The G| and Natural Gas Commission will pay to Foraso
the costs  of both the Appeals in this Court as also of the
Appeal E.F.A (O S.) 5 of 1977 in the Del hi Hi gh Court.
H. S. K CA 'No. 628/81 allowed and CA No. 629/81 di sm ssed.
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