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ACT:

Agricul tural Lands-Protected Tenants, Rights of-Acquisition
under repeal ed statute-Repealing’ statute, if affects such
ri ghts Bombay Tenancy Act, 1939 (Bom 29 of 1939), as anended
by the Bomnbay Tenancy (Anendment) Act, 1946 (Bom 26 of
1946), S. 3A(1l) Bonbay Tenancy and Agricultural Lands Act,
1948 (Bom LXVIl of 1948), ss. 31, 88, 89.

HEADNOTE

The appel l ants had acquired the rights of protected tenants
under S. 3A(1) of the Bonmbay Tenancy Act, 1939, as _anended
by the Bonbay Tenancy (Amendnent) Act, 1946, and their
rights as protected tenants were recorded in the Record of
Ri ghts. That Act was repeal ed by the Bonbay Tenancy and
Agricultural Lands Act, 1948, which by s. 31 recognhised the
rights of a protected tenant acquired under the Act of . 1939
for its own purposes, by s. 88(1)(c) provided, that nothing
in the foregoing provisions of the Act should apply to any
area withinthe limts of the Mnicipal borough of Poona
Cty and Suburban as al so some ot her boroughs and within a
di stance of two miles of the limts of such boroughs, and by
s. 89(2) that

"nothing in this Act or any repeal effected thereby ..

(b) shall, save as expressly provided in this Act, affect or
be deened to affect

(i) any right, title, interest, obligation or Iliability
al r eady acqui red, accr ued or i ncurred bef ore t he
commencenent of this Act,

OF o

0

(ii) any legal proceeding or remedy in respect of any such
right, title, interest, obligation, or liability or anything
done or suffered before the comrencenent of this Act, and
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any such proceeding shall be continued and di sposed of, as
if this Act was not passed
The lands in dispute were situated within two mles of the

l[imts of the Poona Muinicipal Borough, i.e. Poona City and
Suburban, and the question was whether the rights of the
appel l ants as protected tenants therein were. | affected by
the repeal

Hel d, that the provisions of s. 88 of the Bonbay Tenancy and
Agricultural Lands Act, 1948, are entirely prospective and
apply to such lands as are described in cls. (a) to (d) of
s. 88(1) from

60

the date on which the Act canme into operation i.e. Decenber
28, 1948, and are not of a confiscatory nature so as to take
away from the tenant the status of a protected tenant
al ready accrued to him

Section 89(2)(b) of the Act clearly intends to conserve such
rights ~as were acquired or accrued before its comrencenent
and that any legal proceeding in respect of such rights was
to be di sposed of in terns of the Act of 1939.

Abbot v. The M nister for Lands, [1995] A . C. 425, distin-
gui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 185 of 1956.
Appeal by special |eave fromthe judgnment and decree dated
Novenber 25, 1954, of the Bonbay H-gh Court in Second Appea
No. 1003 of 1952.

H. R CGokhale, J. B. Dadachanji, S. N Andl ey, Rameshwar
Nath and P. L. Vohra, for the appellants.

C. B. Agarwala and A. G Ratnaparkhi, for the respondent
No. 1.

1961. April 19. The Judgnent of the Court was delivered by
SINHA, C. J.-The only question for determination in this

appeal is whether the defendants-appellants are ’'protected
tenants’ within the nmeaning of the Bonbay Tenancy Act
(Bormbay Act XXIX of 1939) (which hereinafter w'll be

referred to, for the sake of brevity, as the Act of~ 1939),
whose rights as such were not affected by the repeal of that
Act by the Bonbay Tenancy and Agricul tural Lands Act (Bonbay
Act LXVII of 1948) which hereinafter will be referredto as
the Act of 1948). The Courts below have decreed the
plaintiff's suit for possession of the lands in dispute,
holding that the defendants were not entitled to the
protection claimed by themas 'protected tenants’. Thi s
appeal is by special |eave granted by this Court on April 4,
1965.

The facts of this case are not in dispute. Shortly stated,
they are as follows. By virtue of a | ease dated Cctober 30,
1939, the defendants obtained a | ease of the disputed I ands
from the plaintiff for a period of 10 years, expiring on
Cct ober 30, 1949. The lands in

61

di spute have been found to lie within two mles of the
[imts of Poona Municipality. The |andlord gave notice on
Cctober 22, 1948, terminating the tenancy as from Cctober
30, 1949. As the defendants did not vacate the land, in
terns of the notice aforesaid, the plaintiff instituted the
suit for ejectnment in the Court of the Cvil Judge, Junior
Division, at Poona in Cvil Suit No. 86 of 1950. The Act of
1939 becane |aw on March 27, 1940, but the Act was applied
to Poona area with effect fromApril 11, 1946. Under s. 3
of the Act, a tenant shall be deened to be a ' protected
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tenant’ in respect of any land if he has hold such |I|and
continuously for a period of not l|ess than six years
i medi ately preceding either the first day of January, 1938,
or the first day of January, 1945, (added by the Anending
Act of 1946) and has cultivated such | and personally during
the aforesaid period. It is not disputed that the defen-
dant s- appel | ants becane entitled to the status of ’'protected
tenants’ as a result of the operation of the Act, as anended
by the Bonbay Tenancy (Amendnent) Act, 1946 (Bonbay Act XXVI
of 1946), and under s. 3A(1) the defendants were deenmed to
be ’'protected tenants’ under the Act and their rights as
such were recorded in the Record of Rights. Sections 3 and
3A(1), aforesaid, are set out bel ow -

"3. Atenant shall be deened to be a protected

tenant inrespect of any land if

(a) he has held such land continuously for a

period of not |less than six years inmediately

precedi ng either

(1) the first day of January 1938 or

(ii) the first day of January 1945 and

(b) has cultivated such |and personal |y

during
the af oresai d period.
3A(1) 'Every tenant shall, on the expiry of one

year ‘fromthe date of the coming into force of
the Bonbay Tenancy Anendnent Act of 1946, be
deemed to be a protected tenant for the
purposes of this Act-and his rights as such
protected tenant -shall be recorded in the
Record of - Rights, ‘unless his “landlord has
within the said period made an application to
62
the Mam atdar within whose -jurisdiction the
land is situated for a declaration that the
tenant is not a protected tenant".
Under s. 3A(1) aforesaid, it wasopen to the landlord,
within one year of the date of (the comencenent of the
Amending Act of 1946, to nmmke an application to the
Maml atdar for a declaration that the tenant was ‘not a
"protected tenant’. No such proceedi ng appears to have been
t aken. As a result of the expiration of one -year from
Noverber 8, 1946the date of the coming into operation of the
Amending Act of 1946-the defendants were deened to be
"protected tenants’ and it is not disputed that they were
recorded as such. Section 4 of the Act, with which we are
not concerned in the present case, nade further provisions
for recovery of possession by tenants who had been evicted
from their holdings in circunstances set out in  that
section. The Act, therefore, inits ternms, was intended for
the protection of tenants in certain areas in the Province
of Bonbay (as it then was). |f nothing had happened |ater,
the defendants would have had the status of 'protected
tenants” and could not have been evicted from  ‘their
hol di ngs, except in accordance with the provisions of the
Tenancy Law. But the Act of 1939 was repl aced by the Act of

1948. The question that arises now for deternmination is
whet her the Act of 1948 wi ped out the defendant’s status as
"protected tenants’. For determi ning this question, we have

naturally to examne the relevant provisions of the |later
Act .
The Act of 1948, by s. 2 cl. (14) prior to its anendnent by
Bonbay Act Xl Il of 1956, provides that " protected tenant’
neans a person who is recognised to be a protected tenant
under section 31". Section 31 runs as follows:-

"For the purposes of this Act, a person shal
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be recognised to be a protected tenant if such
person has been deened to be a protected
tenant under section 3, 3A or 4 of the Bonbay
Tenancy Act, 1939."

The force and effect of s. 31 wll have to be discussed
|ater while dealing with the argunents raised

63
on behalf of the landlord-respondent. The next relevant
provi sions of the Act of 1948 are those of s. 88(1) (c)
whi ch reads: -

"Nothing in the foregoing provisions of this
Act shall apply:-

(c) to any area within the linmts of Geater
Bonbay and within the limts of the nmunicipa
bor oughs of Poona Gty and Subur ban
Ahmedabad, Shol apur, Surat and Hubli and
within a distance of two mles of the limts
of such boroughs; or.........
As already observed, thelands in dispute in the present
controversy have been found to be situate within two miles
of the limts of the Poona Minicipal Borough, which, for the
pur pose of this case, has been equated to ’'Borough of Poona
City and Suburban’./ |t has been contended on behalf of the
respondent that under the later Act the disputed |ands are
outside the purview of the Act and that, therefore, the
def endant s- appell ants are not entitled to claimthe status
of ’'protected tenants’. The appellants have answered this
contention by reference to the provisions of s. 89, which
may now be set out (in so far as they are necessary for the
pur pose of this case):-
"89(1) The enactnment specified in the Schedul e
is hereby repealed to the extent nentioned in
the fourth col um thereof
(2) But nothing inthis Act or any repea
ef fected
t her eby-
(b) shall, save as expressly provided . in this
Act, affect or be deened to affect,
(1) any right, title, interest, obligation
or liability already acquired, accrued or
incurred before the comencenent of this Act,
or -
(ii) any | egal proceeding or renedy in
respect of any such right, title, interest,
obligation, or liability or anything done or
suf fered before the comencenent of this /Act,
and any such proceedi ng shall be continued and
di sposed of , as if this Act was not
passed ......
64
It has been contended on behalf of the appellants that the
repealing s. 89, read with the Schedul e, nmakes it clear that
the whole of ss. 3, 3A and 4 of the Act of 1939 have been
saved, subject to certain nodifications, which are not
rel evant to the present purpose; and that sub-s. 2(b) of s.
89 has in terms, saved the appellants’ rights as ’protected
tenants’ because those rights had already accrued to them
under the Act of 1939. But this contention is countered by
the |learned counsel for the plaintiff-respondent on three
grounds, nanely, (1) that s. 88 expressly provides that ss.
1 to 87 of the later Act shall not apply to lands situate in
the Muni ci pal Borough of Poona City and Suburban and wthin
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a distance of two mles of the limts of such borough; (2)
that what has been saved by cl. (b) of sub-s. (2) of s. 89
is not every right but only such rights as had been actually
exerci sed and recognised; and (3) that the terns of the

savi ng cl ause, as contai ned s. 89(2) (b) wer e not
identical with s. 7 of the Bonmbay GCeneral C auses Act,
i nasmuch as cl. (b) aforesaid only speaks of such
pr oceedi ngs being continued and disposed of, wi t hout

reference to the institution of such proceedings.
Shortly put, the argunents on behal f of the appellants is
that the taking away of the status of a protected tenant’
from certain lands, as specified in s. 88, s only
prospective and not retrospective, whereas the argunent on
behalf of the respondent. is that the repeal was wth
retrospective effect and only so nmuch was saved as would
come directly within the terms of el. (b) of s. 89(2), and
that the right clained by the appellants was in express
terms taken away by s.  88.
The argunent based on the second ground nmay be di sposed of
at the ‘outset in order to clear the ground for a further
consi deration —of the effect of ss. 88 and 89, on which the
whol e case depends. The |earned counsel for the plaintiff-
r espondent pl aced strong reliance upon the fol l owi ng
observations of the Lord Chancellor in the case of Abbot v.
The M nister for Lands (1):

"They think that the nere right (assuming it

to

(1) « [1895] A.C. 425,431.
65
be properly so called)existing in the nenbers of the
conmunity or any class of themto take advantage of an
enactment, without any act done by an- individual ' towards
avai ling hinmsel f of that right, cannot properly be deened a
"right accrued"” within the neaning of the enactnent."
The contention is that in order that the def endant s
appel l ants could claimthe status of 'protected tenants’ as
a right accrued under the Act of 1939, they should have
taken certain steps to enforce that right and’ got the
rel evant authorities to pronounce upon those rights, and as
no such steps had adnittedly been taken by the appellants,
they could not claimthat they had a "right accrued’ to them
as claimed. In our opinion, there is no substance in this
contention. The observations, quoted above, made by the
Lord Chancellor, with all respect, are entirely correct, but
have been nmade in the context of the statute under which the
controversy had arisen. In that case, the appellant had
obtained a grant in fee-sinple of certain lands ~under the
Crown Lands Alienation Act, 1861. By virtue of the origina
grant, he would have been entitled to claim settlenment of
additional areas’ if he satisfied certain conditions,/ laid

down in the relevant provisions of the statute. The
original settle had the right to claim the additiona
settlenents, if he so desired, on fulfillnment of ‘those
condi tions. He had those rights to acquire the additiona
| ands under the provisions of the Crown Lands Alienation
Act,, 1861, but the Crown Lands Act of 1884, repealed the

previous Act, subject to a saving provision to the effect
that all rights accrued by virtue of the repeal ed, enactnent
shal I, subject to any express provisions of the repealing
Act in relation thereto, remain unaffected by such repeal

The appellants’ contention that under the saving clause of
the repealed enactnent he had the right to make additiona
conditional purchases and that was a 'right accrued” wthin
the meani ng of the saving clause contained in the repealing
Act of 1884, was negatived by the Privy Council. It is,
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thus;, <clear that the context in which the observations
relied upon by the respondent, as quoted above, were nmde is
entirely different

9

66

fromthe context of the present controversy. That decision
is only authority for the proposition that "the mere right,
existing at the date of a repealing statute, to take
advantage of provisions of the statute repealed is not a
"right accrued” wthin the meaning of the wusual saving

cl ause’ . In that ruling, their Lordships of the Privy
Council assumed that the contingent right of the origina
grantee was a right but it was not a right accrued” wthin
the neaning of the repealed statute. It was held not to

have accrued because the option given to the origina
grantee to make additional purchases had not been exercised

before the repeal. In other words, the right which was
sought ~to be exercised was not \iin existence at the date of
the repealing Act, which had restricted those rights. In
the instant case, the right of a ’'protected tenant’ had
accrued to the appellants while the Act of 1939 was still in
force, without any act on their part being necessary. That

right had been recognised by the public authorities by
making the relevant entries in the Record of Rights, as
af or esai d. On the other hand, as already indicated, s.
3A(1) of the 'Act / of 1939 had given the right to the
| andl or d- r espondent to take proceedings to have t he
necessary declaratioon made by the maniatdar that the tenant
had not acquired the status of a’ protected tenant’. He did
not proceed in that behalf. Hence, it is clear that so far
as the appellants were concerned, their status as 'protected
tenants’ had been recognised by the public authorities under
the Act of 1939, and they bad to do nothing nore to.  bring
their case within the expression ’'right accrued’, in el. (b)
of s. 89(2) of the Act of 1948.

It having been held that the second ground of attack agai nst
the claimmade by the appellants i's not well-founded in | aw,
it now remains to consider whether the first ground, nanely,
that there is an express provision.ins. 88, wthin the
meani ng of s. 89(2)(b), taking away the appellants’ right,

is supported by the terms of ss. . and 89. In thi's
connection, it was pointed out on behal f of the respondent
that s. 88(1) in terns provides that ss. 1 to 87 of

67

the Act of 1948 shall not apply to | ands of the situation of
the disputed |ands; and s. 31 has been further pressed in
laid of this argument. Section 31 has already "been quoted,
and it begins with the words "For the purposes of this Act".
The provisions of the Act of 1948 relating to the rights and
liabilities of a protected tenant’ are not the sane as those
under the Act of 1939. Hence, though the provisions of ss.
3, 3-Aand 4 of the earlier Act of 1939 have been adopt. ed
by the later Act, it has been so done in the context of the
| ater Act, granting greater facilities and larger rights to
what are described as 'Protected tenants’. |In other words
s. 31 has been enacted not to do away wth the rights
contained in ss. 3, 3-A and 4 of the earlier statute, but
with a viewto apply that nomenclature to larger rights
conferred ’under the Act of 1948. The provisions of s. 88
are entirely prospective. They apply to lands of the
description contained in cls. (a) to (d) of a. 88(1) from
the date on which the Act cane into operation, that is to

say, from Decenber 28, 1948. They are not intended in any
sense to be of a confiscatory character. They do not show
an intention to take away what had already accrued to
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tenants acquiring the status of 'protected tenants’. On

the other hand, s. 89(2)(b), quoted above, clearly shows an
intention to conserve such rights as had, been acquired or
had accrued before the commencenent of the repealing Act.
But it has further been contended on behalf of t he
respondent, in ground 3 of the attack, that sub-cl. (ii) of
cl. (b) of s. 89(2) would indicate that the legislature did
not intend conpletely to re-enact the provisions of s. 7 of
the Bonbay Ceneral C auses Act. This argument is based on
the absence of the word instituted” before the words

"continued and disposed of’. In our opinion there are
several answers to this contention. 1In the first place,
sub-cl. (i) is independent of sub-el. (ii) of ol. (b) of s.
89(2). Therefore, sub-el. (ii), which has reference to
pending litigation, cannot cut down the |egal significance
and anbit of the words used in sub-cl. (i). Sub-cl. (ii)

may have reference to the forumof the proceedi ngs, whether
the Civil Court or the Revenue Court shall have seizin of

68

proceedi ngs-taken under, the repealed Act. ;W have already
hel d t hat the expression 'right accrued in sub-el. (i) does
not exclude the rights of 'protected tenants"clained by the
appel lants. It is well settled that where there is a right
recogni sed by law, ‘there is a renedy,; and, therefore, in
the absence of any “special provisions indicating the
particular forum for enforcing a particular right, the
general law of the land will naturally take its course. In
this connection, it is relevant to refer to the observations
of the High Court that "even if it were to be assuned that
the right as a 'protected tenant’ remmined vested in the
def endants even after the enactnment of s. 88(1), that right,
in its enforcenent;against the plaintiff, nmust be regarded

as illusory". |In our opinion, those observations ‘are not
wel | - f ounded. Courts will be 'very slow to assunme a ' right
and then to regard it as illusory, because no particular

forum has been indicated. Lastly, the Iegal effect of the
provisions of sub-el. (ii) aforesaid is only this that any
| egal proceeding! in respect of the, right clainmed by, the
def endants shall be continued and disposed of as if the Act
of 1948 had not been passed.. Applying those wrds to the
pr esent litigation the inference is clear t hat the
controversy has to be resolved with reference to the
provisions of the repealed statute. That being so, in Qur
pinion, the intention of the legislature was that the
l[itigation we are now dealing with should be di sposed of in
terns of the repealed statute of 1939. It —has not been
di sputed before us that if that. is done, there is only one
answer to this suit, nanely, that it nust be dismssed wth
costs. Accordingly, we allow the appeal, set  aside the
j udgrment s bel ow and dismss the suit with costs throughout,
to the contesting defendants-appellants.

Appeal all owed,
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