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ACT:

Appeal to supreme Court--Certificate by Hi gh Court- -
Propriety of--Delay .in delivery of judgnent--1f a proper
ground for granting certificate--Constitution of India, Art.
134(1)(c).

HEADNOTE:

The appellant. was tried by the Sessions judge and acquitted
of the charge of nurder. On appeal the Hi gh Court convicted
him and sentenced him to inprisonment for life. The
appel l ant applied for and was granted a certificate under
Art 134 (1) (c) of the Constitution for appeal to the
Suprenme Court on the ground that there was unusual delay in
delivering the judgnment of the Hgh Court and that 'the judg-
nment failed to deal with certain questions of fact which
were raised at the hearing of the appeal

Hel d, that the certificate granted by the Hi gh Court was not
a proper certificate. The nere ground of delay in giving
judgrment did not fall within the words "fit one for ~appea

to the Supreme Court" in Art. 134 (1) (c). The points
raised in the appeal before the H gh Court were questions of
fact and the High Court was not justified in passing such

guestions on to the Suprene Court for further  consideration
thus converting the Supreme Court into a court of appeal on
facts.

Hari pada Dev v. State of. Wst Bengal, [1956] S C. R 639

and Si dheswar Ganguly v. State of West Bengal, [1958] S. C
R 749, foll owed.

Banaswr Parshed v. Kashi Krishna Narain, (1900) L. R 23 1

A |l | and Radhakri shna Ayyar v. Swam nat hna Ayyar, (1920) L.
R 48 1. A 31, referred to

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 115 of
1960.

Appeal from the judgrment and order dated Septenber 18,
1.959, of the Calcutta H gh Court in Governnent Appeal No.
14 of 1956.
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B. L. Anand, Ganganarayan Chandra and D. N. Mukher | ee
and P. K Bose, for the appellant.
K. B. Bagchi, S N Mikherjee and P. K BOSE for the
respondent .
1962. April 12. The Judgnent of the Court was delivered by
KAPUR, J.--This is an appeal against the judgment and order
of the Hgh Court of Calcutta in which a prelimnary
obj ection has been taken that the certificate under Art. 134
(1) (e) is not a proper certificate and should therefore be
cancelled. A further question would arise as to whether it
is a case in which special |eave to appeal should be granted
under Art. 136 if we find that the prelimnary objection is
wel | founded.
The appellant was tried for nmurder under s. 302 of the
I ndian Penal Code in the court of the Additional Sessions
Judge at Alipore sitting with a jury. The jury returned a
verdict of not guilty and the appellant was acquitted.
Agai nst- that order the State took an appeal to the High
Court '‘and the Division Bench found that there was m s-
direction in the charge tothe jury and therefore after
consi deration —of the evidence it set aside the verdict of
the jury, allowed the appeal and sentenced the appellant to
imprisonment for life. The appellant then applied to the
High Court for a certificate under Art. 134 (1) (c) which
was granted by anot her Division Bench of the Court which had
not heard the appeal
Three points were urged before the Bench hearing the
applioation for «certificate; (1) that there was unusua
delay in delivering the judgnent and the Division Bench
hearing the appeal forget to consider nmany of the question
of fact which were raised and argued before it. (2) that the
H gh Court had no power to substitute its own estinate
49
of the evidence in an appeal against the order of acquitta
in atrial by jury and (3) that as a matter of fact 'there
were no such msdirection as caused-a failure of justice or
a mstrial and therefore the H gh Court was not entitled to
exam ne the evidence. The | earned Judges were of the
opi nion that there was no substance in points Nos. 2/'and 3
but the first points did raise a question of inportance.
The | earned Chief Justice observed: -
"The delay in delivering judgnment is certainly
a very unusual fact, and it may lead to the
result that some of the points which were
argued on behal f of the petitioner before the
Division Bench were lost sight of by that
| ear ned j udges whil e del i vering their
j udgrent . As already stated, ‘these points
have been sumari sed by the petitioner in'that
paragraph 18 of the petition. The  points
raised in that paragraph may or may- not be
good points, but if these points were advanced
on behalf of the petitioner, the |earned
Judges of the Division Bench owed it to
thenselves to come to a decision on those
points. In the argunents before us, it is not
deni ed on behal f of the State that the points
whi ch have been summari sed in paragraph 18 of
the petition were canvassed by the defence
Counsel at the hearing of the appeal and
having regard to that fact, | aminclined to
hold that the petitioner is entitled to a
certificate wunder Article 134 (1) (c) of the
Constitution on that ground".
This is the ground on which the certificate was granted.
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This Court has had occasion to consider the grounds on which
a certificate can be granted under Art.134 (1) (c) of the
Constitution. hi Haripada Dey v. The State of Wst Bengal (1)
it was held that the Hi gh Court has no jurisdiction to grant
(1) [1956] S.C. R 639, 641.
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a certificate under Art. 134 (1) (c) on a nere question of
fact and it is not justified in passing on such a question
to the Supreme Court for further consideration t hus
converting the Suprene Court into a Court of Appeal on
facts. Bbagwati J., there said:-
"What over may have been the m sgiving" of the
Learned Chief Justice. in the matter of a ful
and fair trial not having been held we are of
the opinion that he had no jurisdiction to
grant a certificate under Art. 134(1) (c) in a
case where admttedly in his opinion the
guestion involved was one of fact-where in
spiteof a full and fair trial not having been
vouchsafed to the appellant, the question was
nmerely one of a further consideration of the
case of the Appellant on facts".
In a Jlater case Sidheswar Granguly v. The
State  of West Bengal (1) the High Court of
Calcutta granted a certificate on the ground
that because of the sumary disnmissal of the
appeal the appellant did not have t he
sati sfaction of having been fully heard and it
was held by this Court that was no ground for
the grant of a certificate and that no
certificate should be granted on a nere
question of fact. |In that case Sinha J., (as
he then was) said ;-
“"This Court has repeatedly cal l ed t he
attention of the High Courts to the |egal pos-
ition that wunder Art. 134 (1) (c)  of the
Constitution, it.is not a case of '"granting
| eave" but of "certifying" that the case is a
fit one for appeal to t hi's Court.
"Certifying" is a strong word and therefore,
it has been repeatedly pointed out that a High
Court is in error in granting a certificate on
a nmere question of fact, and that the High
Court is not justified in passing on an appea
for determnation by this Court when there are
no
(1) [1958] S. C. R 749.
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conplexities of lawinvolved in. the  case,

requiring the authoritative interpretation by

this Court."
In the present case the Hi gh Court has granted | eave on the
mere ground that there was delay in delivering the judgment
of the court and it may have led to the result that sonme  of
the points urged by counsel were lost sight of while
delivering judgnent. Those points "were all questions of
fact. The Hi gh Court observed that the questions which were
sought to be raised in the petition mght or night not be
good points but if those points were advanced the judges
"omed it to thenselves to conme to a decision on those
poi nts".
After the pronouncenents of this Court in two judgnments it
is some what surprising that the High Court should have
granted a certificate on the nere ground of delay in
pronounci ng a judgment and the equally slender ground that
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sone of the questions which were raised were forgotten at
the time of the judgnment. |If the appellant did have any

such real grievance it was open to himto apply to this
Court under Art.’ 136 but the nere ground of delay is not a
ground on which the H gh Court can certify a case to be fit
one for appeal to this Court. |In Banarsi Parshad v. Kash

Krishna Narain (1) and Radhakri shna Ayyar v. Swani natha
Ayyer(2) the Privy Council in construing s. 109 (c) of the
Code of CGivil Procedure pointed out that under that clause
for a certificate to be granted a case had to be of great or
wi de public inportance. A mere ground of delay in giving a
judgrment does not, in our opinion, fall within the words
"fit one for appeal to the Supreme Court” even if it is felt
by the High Court that the delay mght have |led to onission
to consider argunments on questions of fact and law. It is
not open to a High Court to give certificates of fitness
under this clause nerely

(1) [1900] L.R 28 1 A" 11

(2) (1920) L.R 48 I. A 31.
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because in its opinion the judgnment of the court delivered
by another Bench suffers froman error in regard to certain
facts. In our viewthe certificate granted by the Calcutta
H gh Court was not a proper certificate and nust be
cancel | ed.

It was then urged that special |eave should be granted under
Art. 136 and the appeal be beard as the record had been
printed and on that material if |eave were to be granted the
appeal could be properly argued. ~ W have heard counsel for
the appell ant and we see no reason to grant special |eave in
this case. The appeal is therefore dism ssed.

Appeal dism ssed




