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Mai ntainability.

HEADNOTE:

The respondent was a conpany dealing in
shares and securities and belonged to a group of
conpanies all controlled by the sane-persons. |n
the vyear of account, corresponding to t he
assessment year 1951-52, the respondent sold the
shares relating to Madhusudan MIIls Ltd., which it
had acquired sonetine earlier, suffering a 1o0ss
for which it clainmed a set-off against the profits
in that vyear. The Income-tax O ficer found that
the shares in question had been purchased by J, a
conpany belonging to the group, at a price which
was al nost double the current market price, that
it was so done with a viewto renoving the sellers
fromtheir managi ng agency and to securing for the
respondent the purchasing and selling agency of
the MIls, and that after the purchase J achieved
the purpose in view of its controlling interest
and the purchasing and selling agency of the MIls
was given to the respondent, though the latter had
done no nore than give a loan to J. It was also
found that soon after the purchase the shares in
guestion cane into the possessi on of the
respondent and that when the shares were sold it
was not in the narket but at a |oss to another
conpany belonging to the sanme group. The Incone
tax Officer came to the conclusion that in getting
the shares the respondent did not deal with them
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as stock-in-trade but was acquiring a capita
asset of an enduring nature. Accordingly, he
disall owed the claimholding the loss to be a a
capital loss. The Appellate Tribunal, however,
held in favour of the respondent on the view that
a distinction nust be nade between the respondent
conpany and J.

The Commi ssioner of |Income-tax mnoved the
Tribunal for a reference to the Hi gh Court, but it
was di smissed on the ground that though it was
barred only by one day and there was no negligence
on the part of the Comm ssioner, the Tribunal had
no power to extend tine. An application to the
H gh Court was al so dism ssed. The Conmmi ssioner of
I ncome-tax then applied for and got special |eave
to appeal agai nst
866
the order  passed by the Tribunal. Wen the appea
cane on for hearing in due course the respondent
raised ~an objection that the appeal was not
mai nt ai nabl e because no appeal ~was filed agai nst
the order of the Hi gh Court, and relied on the
decision in Chandi Prasad Chokani v. State of
Bi har, (1962) 2 S.C/R 276.

N

Hel d, that the appeal was nmi ntai nabl e
because there was no question of by-passing the
order of the High Court which only related to the
correctness of the decision of the Tribunal on the
guestion of limtation which was not the subject
of the present appeal

Hel d, further, that there were specia
ci rcunst ances which justified the grant of specia
| eave.

Bal dev Singh v. Conm ssioner of~ Incone-tax
(1960), 40 I.T.R 605, applied.

Chandi Prasad Chokhani v. (State of Bihar
(1962), 2 S.C.R 276, distinghuished.

Hel d, also, that, on the facts, the object
was to purchase a large block of shares at a much
|arger price than the market value to acquire
certain agencies of a profitable character, that
the purchase of the shares by J was nerely a
device but the controlling interest was acquired
by the respondent, and that the transacti.on nust
be regarded as one on the capital side.

Ramanarain Sons (P.) Ltd. v. Comm ssioner of
I ncome-tax, (1961) 2 S.CR 904 and Oienta
I nvest ment Co. Ltd. v. Conm ssioner of |ncone-tax,
(1958) S.C.R 49, applied.

Sal omon v. Sal onbn & Co. Ltd. (1897) A.C 22,
di stingui shed.

JUDGVMVENT:

CIVIL APPELLATE JURISDICTION. Givil Appea
No. 559 of 1960.

Appeal by special |eave fromthe judgnent and
order dated May 1/14, 1957, of the Incone Tax
Appellate Tribunal of India (Delhi Bench) in
I.T.A No. 2070 of 1956-57.

K.N. Raj agopal Sastri and D. Cupta, for the
appel | ant .

Radhey Lal Agarwal and P.C. Agarwal for the
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respondents.
867

1962. January 29. The Judgnent of the Court
was delivered by

Hl DAYATULLAH, J.-This is an appeal against
the order of the Income-tax Appellate Tribunal
Del hi Bench, dated May 1/14, 1957, by which the
tribunal, reversing the order of the Appellate
Assi stant Conmmi ssioner, held that a |loss arising
fromthe sale of certain shares by the respondent
Conpany was a capital 1loss. Subsequent to the
order of the Tribunal i mpugned her e, the
Comm ssi oner of |nconme-tax, New Delhi, who is the
appel | ant before wus, had noved the Tribunal for a
reference to the H gh Court on certain questions
of law said to arise out  of the order of the
Appel  ate Tribunal .~ That application was found to
be barred by one day, and since, under the |aw,
the Tribunal had no jurisdictionto extend the
time, the —application was dism ssed. Against the
deci sion of the Tribunal, an application was filed
in the Hi gh Court under s. 66(3) of the Incone-tax
Act; but the H gh Court dismissed the application,
agreeing with the Tribunal that the application to
the Tribunal for a reference was barred by tine.
The Conmi ssioner of /Ancome-tax then applied for
special |leave against the order passed by the
Tribunal in the appeal before it, and the present
appeal, with special leave, has been fil ed.

Before we examine the nerits of the case, we
shall deal wth a prelimnary objection raised on
behal f of the respondent that the —appeal is
i nconepetent, in view of the decision of this
Court in Chandi Prasad Chokhani v. State of Bihar
(1) where it was held that this Court would not
entertain an appeal directly froman order of the
Tribunal by passing the decision of the Hgh
Court, except in very exceptional circunstances.
The appellant relies upon the decision of this
Court in Baldev Singh v. Conmi ssioner  of lncome
tax (2), and contends
868
that the exceptional circunstances existing in the
|atter case and adverted to in the forner, govern
the present case.

The facts relating to the filing of the
application for ref erence together with. the
rel evant dates are these: The Tribunal’s order was
passed by two |earned Menbers, who signed their
respective orders on di fferent dat es. The
Account ant Menber signed his order on May 1, 1957,
and the Judicial Menmber, on May 14, 1957. The
notice of the order was sent to the Comm ssioner
of I ncone-tax, New Delhi, and reached his office
by registered post on July 15, 1957. It was
received by one Mtilal Pathak, a clerk in the
office of the Commissioner. Mtilal’s affidavit
shows that, he suddenly fell ill, and had to take
casual leave for the day. He returned to the
office the next day, and dealt wth the notice
received from the Tribunal. By a m schance, which
is easy to appreciate, the date stanp of the
recei pt of the papers was affixed on the 16th, and
bore that date instead of the real date, viz., the
15th, on which the papers had actually been
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received. Relying wupon the date stanp, everybody
took it for granted that linitation would expire
on the 60th day, counting tine fromJuly 16, 1957.
The application was filed on the last day of
l[imtation on that supposition. Actually, the
application was barred by a day. The |Incone-tax
Tribunal, therefore, dismssed the application on
Decenber 4, 1957. The deci sion of the Tribunal was
unsuccessfully chall enged before the H gh Court.
It is evident that the decision of the Tribuna
was quite correct, and the Tribunal had no option
but to dismiss the application, since the |I|aw
gives no jurisdictionto the Tribunal to extend
limtation, as is done under s. 5 of the Indian
Limtation Act.

This Court then granted special |eave against
the order of the Tribunal passed in the appea
869
before it, and the question is whether the appea
shoul d be heard or the |eave revoked, in view of
the decision in Chokhani’s case (1). 1n Chokhani’s
case (1), the attenpt was to bypass the decision
of the H gh Court on a question referred to the
H gh Court for decision-and al so anot her deci sion
of the H gh Court that no other point of |aw arose
fromthe order of the Tribunal. It was held that
this Court would not allowthe Hi gh Court to be
by- passed, and that an appeal fromthe decision of
the Tribunal in the circunstances was inconpetent.
A simlar view was again expressed in two other
cases, Vviz., Indian ~Aluminium Co. Ltd. V.
Conmi ssioner of Income-tax (2) and Kanhaivyala
Lohia v. The Conmi ssioner of Incone-tax (3). In
all the three cases, reliance was placed by the
appel l ants therein upon the decisions of this
Court in Dhakeswari Cotton MIls, Ltd. V.
Conmi ssi oner of Incone-tax (4) and Bal dev Singh v.
Conmi ssi oner of Income-tax (5) It was pointed out
in the judgnents of this Court that the two cases
relied upon were deci ded on the specia
circunmstances existing there. In the first, there
was a question of breach of the principles of
natural justice, which could not be raised
ot herwi se than by an appeal with the special |eave
of this Court. In the second case, it was pointed

out that Ilimtation was |lost by the party through
no fault of his, inasnuch as a letter was unduly
delayed in post. In our opinion, in the present

case al so, special circunstances which justified
the grant of special |eave in Baldev Singh's case
(95), exi st. There was a conbi nati on of
circunstances which led to the filing of the
application a day late, but in circunstances
showi ng that the default was not due to any
negligence on the part of the Conm ssioner of
I ncome-tax. The receipt of the notice on July 15
is admitted; but the affixing of the date stanp on
the 16th was due to the failure of the

870
clerk to deal with the notice on the 15th because
he fell ill and had to leave the office. It is

conmon knowl edge that date stanps are altered
every day in the office, and this is done nostly
by a very junior enployee. The affixing of the
date stanmp on the 16th and the notice consequently
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bearing that date went unnoticed, and relying upon
the date stanp, the appeal was filed, though on

the last day of limtation but wthintinme. In
these circunstances, it is difficult to say that
the Conmmi ssioner of Income-tax was negligent and
the negligence, if any, on the part of the clerk
inaffixing a wong date stanp is excusable, if
one considers his illness and his absence fromthe
office on the 15th. In our opinion, this case

comes within the rule of Baldev Singh's case (1)
and an appeal direct to this Court from the
Tribunal’s order is justified by the specia
circunstances. By this appeal, no decision of the
Hi gh Court can be said to be bypassed, because the
deci si on of the High Court related to the
correctness of the decision of the Tribunal on the
guestion of limtation, which is not a question
whi ch i's sought to be raised in an indirect way by
the present appeal. W, therefore, overrule the
prelimnary objection.

The assessee Conpanyis the National Finance
Ltd., New Delhi. It is a public |linted Conpany
whi ch was incorporated in 1943. It deals in shares
and securities and also as financiers. The present
case arises froma deal in 3,000 shares  of the
Madhusudan MIls Ltd., Bonbay, by the assessee
Conpany. In the year of account, May 1, 1949, to
April 30, 1950, corresponding to the assessnent
year, 1951-52, the assessee Conpany sold these
shares suffering a | oss of Rs. 5,48,712-8-0, which
it claimed as one on the sale of its stock-in-
trade. The Incone-tax Oficer and the  Appellate
Assi stant Comm ssioner held it to be a capita
| oss. The
871
Appel late Tribunal, Delhi Bench, reversed the
decision, and held in favour of the assessee
Conpany. The only question in this appeal is
whet her the decision of the Tribunal is right.

The assessee Conpany belongs to-a group of
Conpani es controlled by one Lala Yodh Raj Bhalla
and certain persons associated with him It is
convenient to describe these persons as the ’'Yodh
Raj Bhalla group’. These Conpanies are (1) Jaswant
Sugar MIls Ltd., (2) Jaswant Straw Boards Ltd.
(3) Nat i onal Fi nance Ltd., (4) Nat i ona
Constructi on and Devel opnent Corporation Ltd.;, (5)
Ganesh Fi nance Corporation Ltd., and (6) Raghunath
I nvestment Trust Ltd. The interrelation of these.
Conpanies is very intimate, and t hey are
practically owned by the ’'Yodh Raj Bhalla group’
To understand this, the follow ng analysis of the
shar ehol di ngs of t hese Conpani es nmust be
sufficient:

(1) Jaswant Sugar MIls Ltd.
2, 00, 000 shares
(1) Jaswant Straw Board Ltd
44, 845
(ii) National Finance Ltd.
67, 390
(iii)National Construction and
Devel opnent Corporation Ltd
47, 800

1, 60,
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035
(i.e. over 80 per cent)
(2) Jaswant Straw Board Ltd
6, 176 shares.

(i) National Finance Ltd. 4,783
(ii) National Construction and
Devel opnent Corporation Ltd. 500
5,200 odd
(or nearly 84 per cent)
872
(3) National Finance Ltd. (assessee
Conpany) 50, 000 shares.
Ganesh Fi nance Corporation
Lt d.
48, 000
(or over 96 per cent)
(4) National Construction and Devel op-
nment Corporation Ltd. 1, 30,504
shares.
Ganesh Fi nance Corporation
Ltd.
1, 30, 500
(al nost all)
(5) Ganesh /Finance Corporation
Ltd. 50,000 shares.
Raghunat h | nvest nent Trust
Ltd.
49, 795
(99.6 per cent of the capital)
(6) Raghunath | nvestnent Trust Ltd.
10, 000 shares.
(i) M. Yodh Raj Bhal | a
1, 500
(ii) M s. Bhal | a
1, 000

(iii) M. N C Ml hotra (brother in-
law) 1,000
(iv) M. Ram Prasad (father-in-1aw)

1, 000

(v) M. D na Nat h (Secretary)
1, 000

(vi) Nat i onal Fi nance Ltd
3,499

(vii) M. Pi yare Lal Saha
1
9, 000

(90

per cent).

The resulting position my be stated thus: Ganesh
Fi ance Corporation Ltd. practically owns the
assessee Conpany and National Construction and
Devel opnent Corporation Ltd., Raghunath | nvestnent
Trust Ltd. practically owmns the Ganesh Finance
Corporation Ltd., and ’'Yodh Raj Bhalla group
practically owns Raghunath | nvestnment Trust Ltd.
873

Jaswant Sugar MIls Ltd. is practically owned by
Jaswant Straw Board Ltd., National Finance Ltd.
and Nat i onal Construction and Devel opnent
Corporation Ltd., and Jaswant Straw Board Ltd., is
practically owned by National Finance Ltd., and
Nati onal Construction and Devel opnent Corporation
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Ltd. Thus, the entire group is owned by a
consortium and there is no doubt about it.
The shares of Madhusudan MIls Ltd. were
acquired in the following circunstances: In July
1948, M. Yodh Raj Bhalla, who was in a position
by reason of his holdings in these six Comnpanies
to influence decisions of the Board of Directors,
arranged to purchase 26,547 shares of the MIls
from Messrs. Bhadani Brothers, Ltd., who were the
managi ng agents of the MIIls. This block of shares
represented about 80 per cent of the total issued
capital of the MIIls, The purchase was made at Rs.
400 per share, when the price in the nmarket, was
about Rs. 250 per share. Qut of the remaining
shares which were on the market 200 shares were
purchased at Rs. 252-8-0 per share, which was then
the quoted price. Now, these shares were purchased
by Jaswant Sugar M Ils Ltd., but the noney for the
purchase of the shares was obtained by borrow ng
it from _some of the other concerns. These
Conpani es,  as has been shown above, wer e
conpl etely under the control ~ of 'Yodh Raj Bhalla
group’. The arrangenent for the npbney was as
fol | ows:
Rs. 14,75,000- borrowed from the assesee
Conpany.
Rs. 5,00,000-. from National Construction and
Devel opnent Corporation Ltd.

Rs. 55, 00,000- fromthe assessee Conpany but
advanced by Ganesh Finance
Corporation Ltd.

874
The shares were registered as foll ows:
10, 500 shares registered in the nane of
t he assessee Conpany.
5, 400 shares in the nane of the Nationa
Construction and Devel opnent
Corporation Ltd., « and the bal ance

in the nanmes of the nomi nees of
Jaswant Sugar MIlls. Ltd., which
meant, |argely, persons_ bel onging
to the " Yodh Raj Bhalla group’

On Cctober 9, 1949, the assessee Conpany
purchased 15,547 shares at Rs. 400 per share from
Jaswant Sugar MIlls Ltd., and the anount paid by
the assessee Conpany was adjusted towards the
purchase price and the balance was paid. On the
sane day, the remaining 11,000 shares were sold by
Jaswant Sugar MIlls Ltd. to National Construction
and Devel opment Corporation Ltd., at Rs. 400 per
share. Thus, on that date Jaswant Sugar MIIs Ltd.
ceased to have any connection with the present
matter. It rmay be pointed out that on the date on
which the two transactions took place, the
priceruling in the market was about Rs. 217-8-0.
Bef ore Jaswant Sugar MIls Ltd. parted wth the
shares, they. had appointed a new Board of
Directors of the Madhusudan MIIls Ltd., and these
new Directors al so belonged to the same group. The
managi ng agency of Messrs. Bhadani Brothers Ltd.
was termnated, and on the sane day on which the
shares were purchased fromthese managi ng agents,
the assessee Conpany was appoi nted as t he
purchasing and selling agent of the MIIls. The
assessee Conmpany made enormous profit from the
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acqui sition of these shares by way of dividend and
conmi ssion as the purchasing and selling agent. In
Cct ober and Novenber, 1948 they, however, sold
6,525 shares to Dalnia Cement and Marketing
Conpany Ltd. at Rs. 400 per share. These shares
subsequently came back to the sanme group; but

875
that is not a matter with which we are i mredi ately
concer ned.

On April 7, 1949, 4,500 shares were sold by
the assessee Conpany to the National |nvestnent

Trust Ltd. at Rs. 181 per share resulting in a
| oss of Rs. 8,80,000, and on June 1, 1949, anot her
bl ock of 3,000 shares was sold to the Nationa
I nvestnent Trust Ltd., at Rs. 180 per share,
resulting in a loss of Rs. 55 86,312. W are not
concerned with the loss arising from the first
sal e which was considered in the assessnment year
1950-51, and in respect of which a reference is
pending i'n “the H gh Court ~of Punjab. W are
concerned- w th the loss in the second year
relating to the assessnent year, 1951-52. In that
year, the loss on the sale of the shares was
sought to be set off against the profits made, and
the loss practically cancelled the profits. The
shares which were sold by the assessee Conpany on
the two occasioning were sold to one Anrit Bhushan
(a relative of M. Yodh Raj Bhalla) who sold then
the same day to Messrs. National lnvestnment Trust
Ltd., at the slender profits of 8 annas per share,
whi ch was brokerage. Thus, at the begi nning and at
the end, though nunerous transactions had taken
pl ace, the shares continued to be the property of
the "Yodh Raj Bhalla group’. The question is
whet her the |oss on the sale of the shares be set
of f against the profits in the year in which the
sal es and profits were respectively made.

The assessee Conpany was assessed for the
assessment year, 1950-51, by the Income-tax
Oficer, Meerut. In that vyear, the loss of Rs.
8,78,062-8-0 arising fromthe sale of Rs. 4,520
shares of Madhusudan MIlls Ltd. was set off
against the profits of the assessee Conpany. The
case of the assessee Conpany for the assessnent
year, 1951-52, was considered by the Incone-tax
Oficer, Central Circle V, New Del hi, to whomthe
cases of the other Compani es above nanmed were al so
transferred. By looking into the
876
affairs of these Conpanies, he cane to | earn, that
the shares of the Mdhusudan MIlls Ltd. were
purchased at a price, which was al nost doubl e the
current market price, by the ’'Yodh Raj Bhalla
group, and were transferred at the same price to
the assessee Conpany. He found that this was done
with a viewto renoving Messrs. Bhadani Brothers,
Ltd. from their managi ng agency and to securing
for the assessee Conpany the purchasing and
selling agency of the MIls. On the date of the
purchase from Messrs. Bhadani Brothers, Ltd.,
Jaswant Sugar MIlls Ltd. achieved this purpose in
vi ew of their controlling i nterest. Bhadan
Brothers, Ltd. ceased to be the nmanaging agents
fromthat date, and the purchasing and selling
agency of the Madhusudan MIls, Ltd. was given to
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the assessee Conpany, though it had, on that day,
done no nore than give a loan to Jaswant Sugar
MIlls Ltd. In the assessnent year, 1951-52, the
loss of Rs. 5,86,312-8-0 on the sale of 3,000
shares was, therefore, disallowed holding it to be
a capital loss. The order of the Incone-tax
Oficer, Central Crcle V, New Del hi was confirned
on appeal by the Appellate Assistant Conm ssioner
On further appeal by the assessee Conpany, the
| ncome-tax Appellate Tribunal, Delhi, reversed the
order of the Appellate Assistant Commi ssioner, and
held that the | oss was a trading |oss.

Whet her a particular loss is a trading |oss
or a loss on the capital side undoubtedly depends
upon the facts of each case. But it has been held,
over and over again, that the question is not one
of pure fact, and thata m xed question of fact
and |l aw is always involved. The cases to which we
shall nmake a reference presently, have |aid down
this proposition, and those cases have also
i ndi cated -how the matter is to be viewed in the
context of facts. In Conmissioner of |ncome-tax v.
Ramarain Sons Ltd. (1), the Company was a deal er
in shares
877
and also carried on/ the business of acquiring
managi ng agenci es | of ot her Conpani es.” The Conpany
the acquired the managi ng agency of a Textile MII
fromMessrs. SassoonJ. David and Co. Ltd., and
al so agreed as part of the same transaction to buy
2,507 shares of the MIlls. 1,507 shares were
purchased at Rs. 2,321-8-0 per share, and the
remai ni ng 4,000 shares were purchased at Rs. 1,500
per share. These shares were quoted on the nmarket
at Rs. 1,610. Later, 4,000 shares were sold at a
loss of Rs. 1,78,000 This was shown in the books
of the Conpany as a busines loss but was
di sal l owed, as the shares were not held to be the
stock-in-trade of the business of the Conpany as
share dealers. On a reference to the High Court of
Bonbay, a Divisional Bench upheld the view of the
Tribunal. Chagla,C J., in delivering the judgnment
of the Court, observed that a nmnaging agency
being an asset of an enduring nature, the way to
ook at the natter was to enquire what was, the
primary intention in acquiring the shares. The
| earned Chief Justice then referred to a judgnent
of this Court reported in Kishan Prasad & Co. Ltd.
v. Comm ssioner of Incone-tax (1), where it was
observed

"It seens that the object of the
assessee Conpany in buying shares was purely
to obtain the managing agency of the third

mll which no doubt woul d have been an asset

of an enduring nature and woul d have brought

themprofits but there was fromthe inception
no intention whatever on the part of the
assessee Conpany to re-sell the shares either
at a profit or otherwi se deal in them"
The | earned Chief Justice then considered the
argunent that a block of shares might have to be
bought, if at all, at a higher price, and observed
as follows:
"A dealer in shares may succeed in
getting a |arge nunmber of shares at a price
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| ess than
878

the nmarket price if the seller is in

difficulties and wants to get rid of his

shares and to get liquid assets. But we have

not heard of a dealer in shares purchasing a

| arge nunber of shares at a higher val ue than

the nmarket value. The other circumnstance
which is equally strong in this case is that
the shares were purchased for the acquisition
of the managi ng agency. Therefore the rea
object of the assessee company was not to do
business in these shares, not to nmake profit
out of these shares, but to acquire a capita
asset out of which it would earn managing
agency conmi ssi on and nake profit."
Messrs. Rammarain ~and Sons. Ltd. then appealed to
this Court, and the -decision of the Bonmbay Hi gh
Court was  upheld. The Judgnent of this Court is
reported " in Ramarain Sons (Pr.) Ltd. V.
Conmi ssi oner _of Income-tax (1). It was |aid down
by this Court that in considering whether a
transaction was or was not an adventure in the
nature of trade, the problem nust be approached in
the light of the intention of the assessee, having
regard to the "legal requirements which are
associ ated with the concept of trade or business".
Dealing with the price above the _market price
whi ch was paid in that case, it was observed:
"Even assum ng that ~ the appell ants
acquired the entire block of 2,507 shares
fromMs. Sassoon J. David & Co. Ltd:-the
shares transferred to the nanmes of the
directors being held by them nmerely as
nom nees of the appellants-the price per
share was considerably in excess of the
prevailing market rate. The( only reason for
entering into the transaction, which could
not otherw se be regarded as a prudent
busi ness transaction, was the acquisition of

t he
879

nmanagi ng agency. If the purpose of the

acquisition of a large block of shares at a

price which exceeded the current market price

by a mllion rupees was the acquisition of

the managi ng agency, the i nference i s

inevitable that the intention in purchasing

the shares was not to acquire themas part of

the trade of the appellants in shares."
The above two decisions are nerely the application
of a principle of long standing, which has been
stated over and over again in the past. |In
Oiental Investnent Co. Ltd. v. Conm ssioner of
I nconme-tax (1), that principle was reiterated, and
it was that the object for which a conpany was
formed did not invest the deal with t he
characteristics of a trade in shares, but that
ot her circunmstances along with that fact nust be
considered to find out the real object of a
particul ar venture.

Before we deal with the present case, one
other case of this Court nmay be noticed. In
Raj put ana Textiles v. Comm ssioner of |ncone-tax
(2), the converse conclusion was reached. There,
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on the facts and circunstances of the case, it was
held that a particular deal in shares was a
comercial venture and had all the attributes of
an adventure in the nature of trade. In that case,
the transaction was not a single or an undivided
one with a slunp paynent, because for the managi ng
agency, Rs. 12,50,000 were paid separately and for
the shares, a sum of Rs. 83,98,000 was paid. The
two acquisitions being different, the profit on
the sale of some of the shares was considered to
be a gain on the revenue side.

There is no doubt, whatever, that the shares
of the Madhusudan MIls Ltd. were acquired at a
price considerably higher than the market price.
In fact, that the price paid was al nost double.
Such a deal, fromthe business point of view, was
not prudent, unless the purchaser stood to gain in
sone
880
other way. 1t was contended before wus that this
was a speculative deal in'the hope that the price
of the shares would firm up when the textile
i ndustries would revive.  |If this was t he
intention, then it mght possibly be argued that
the purchasers niscarried in their calculations,
and suffered a loss in a business transaction
But, was this the intention of the Directors of
Jaswant Sugar MIls Ltd. ? Those who sold the
shares were not only  in possession of the shares
but also of the managi ng agency of the Madhusudan
MIls Ltd., and the intention of the Directors of
Jaswant Sugar MIIls Ltd. was to renove the sellers
fromtheir position as nanagi ng agents and to get
the entire benefit of such or other agencies for
thensel ves. The assessee Conpany has urged that
m ght have been the intention of  they Jaswant
Sugar MIls Ltd. but not of the assessee Conpany
whi ch had, on that day, nerely given a loan to
Jaswant  Sugar MIls Ltd. Curiously enough
however, the inmedi ate benefit of the deal was the
acquisition of the selling and purchasi ng agency
of the MIls, and that was obtained not in favour
of Jaswant Sugar MIls Ltd. but of the assessee
Conpany, even though on July 15, 1948 (the date of
purchase) the assessee Conpany had obtai ned
regi stration of 10,5000 shares by way of security
inits own name. Wy the assessee Conpany . was
favoured in this way is not far to seek. It
mattered not whether Jaswant Sugar MIlls Ltd.
acquired that agency or the assessee Conpany; the
benefit thereof went to the same group of persons.
The transaction of sale of the shares was also
made within three months of their purchase, and
the assessee Conpany not only bought the 10,500
shares which stood in its nanme but 15,547 shares,
whi ch gave the assessee Conpany a controlling
voice in the affairs of the MIIls. The assessee
Conpany conti nued to retain the selling and
purchasi ng agency, which was very profitable.
Indeed, on its investnent in the first year of Rs.
14 | akhs odd, it
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made a profit of about Rs. 7 |lakhs. The question
therefore, would be whether the assessee conpany
in purchasing the shares nerely wi shed to deal in
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shares as stock-in-trade, or was acquiring a
capital asset of an enduring nature. This question
is not one of fact, pure and sinple, hut one of an
inference in law fromthe proved circunstances of
the case.

The Incone-tax Oficer, in deciding this
guesti on agai nst the assessee Conpany, pointed out
nunerous circunstances, which showed clearly that
this was not a nere purchase of shares as shares
by a speculator, who, buying a big block
sometines pays slightly nore than the market rate.
Bhadani Brothers Ltd., owned not only the shares
but also the managing agency, and it is obvious
that they would not part with the shares w thout
charging for the managi ng agency. The price of Rs.
400 per share was soO out - of proportion to the
market price that it indicated, by itself, the
acqui sition of something nore than the nmere
shares. According to the Incone-tax officer, the
real intention was to acquire lucrative agencies
of the MIlls,~and this intention, whether it was
held by Jaswant Sugar MIlls Ltd. O the assessed
Conpany or both, was of the same body of persons.
The Appellate Assistant Conm ssioner endorsed the
view of the Incone-tax officer; but the Tribuna
nade a di stinction between one Conpany and
another, and that distinction has been pressed
upon us by the assessee Company. Relying upon the
wel | -known case of “Salonon v. Salonon &  Co.
Ltd. (1), it was argued before us that each conpany
nmust be viewed as a separate entity, and that the
intention of one conpany could not be-attributed
to anot her conpany, even though the proprietorship
of the conpanies might be same. As a proposition
af fecting conpanies, it cannot be gai nsaid; but we
are not concerned with a theoretical question as
to the assesee Conpany being a( separate |ega
entity, but with the
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guesti on whether a particular |oss made by the
assessee Conpany is a capital or a revenue |oss.
The two Conpanies, i. e., jaswant Sugar MIlIs Ltd.
and the assessee Conpany, were directed by the
same set of persons, and the facts show that even
t hough Jaswant Sugar Mlls Ltd. tenporarily
acquire the shares, they conferred all the
benefits of the acquisition upon the assessee
Conpany from the very first day. The assessee
Conpany also wultimately came into possession of
all the shares along w th another Conpany, which
was al so directed by the same persons, and Jaswant
Sugar MIls Ltd. went out of the picture within
three nonths. |In these circunstances, it is easy
to see that the interposition of Jaswant Sugar
MIlls Ltd. was nmerely a device to secure the
benefit of the English case, to which we have
referred. It was never intended that Jaswant Sugar
MIls Ltd. would hold the shares or the benefits
arising fromthe acquisition of a block of shares,
giving to the holder a decisive voice in the
affairs of Madhusudan MIIls Ltd. That controlling
interest was acquired by the ‘Yodh Raj Bhalla
group’ for the benefit of the assessee Conpany,
and it was an acquisition of an interest of an
enduri ng nature.
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Ref erence was nmde, in this connection, to
the transactions with the Dalma Cenent and
Marketing Co. Ltd. in which the latter paid the
sane price nanely, Rs. 400 per share. Perhaps, the
Dal m a Conmpany was after the controlling interest
inits owm way, and it is significant to note that
within a short tine, those shares again found
their way in the hands of the sane group
Simlarly, the shares changed hands even wthin
this group through the agency of Anrit Bhushan, no
doubt a broker but also a relative of M. Yodh Raj
Bhal l a, who profited only to the extent of 8 annas
per share, and bought and sold the shares from one
Conpany to nother on the sanme day. Al this show
that the affairs of there Conpanies were centrally
arranged, and the
883
intention-was to benefit the assessee Conpany by
the acquisition of a large block of shares at a
very much later ~prices than obtaining in the
market, to acquire certain agenci es of a
profitabl e character.

In our opinion,  this  transaction nust be
regarded as one on  the capital side. Shares were
never treated as part of the stock-in-trade. They
were not sold in the market, but were sold at a
| oss to another Conmpany belonging to  the  sane
group, with the obvious intention of setting off
the | osses against the profits, thus cancelling
the profits, and saving them fromtaxation.

In the result, the appeal is allowed, wth
costs on the respondent.

Appeal al | owed.




