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ACT:

| nconme-t ax- Conpensation received for surrendering  managi ng
agency-1f capital or revenue-Test--Incone-tax Act, 1922 (11
of 1922), ss. 2(6c¢), 10, 12.

HEADNOTE:

By an agreenent with the Fort WIlliam Jute Conpany in 1925
the appell ant conpany becane its Managing Agent. The terms,
inter alia, were that the appellant  or its successors,
unl ess they chose to resign, were to continue as Mnaging
Agent until they ceased to hold certain shares in the
capital of the conpany and were on that account renoved by a
resolution of the conpany or their tenure of office was
determ ned by the wi nding up of the conpany. On term nation
of the agency, the Managi ng Agent was to get such reasonable
conpensation as was agreed upon between the Managi ng Agent
and the conpany. Besides this managi ng agency the appell ant
held five other managi ng agencies. 1|In 1952, the appellant
by in agreement with Ms. Migneeram Bangur & Co., “agreed to
relinqui shed the managi ng agency of the Fort WIliam Jute
Co., Ltd., in their favour in consideration of M s.
Mugneer am Bangur and Co. taking over the shares held by the
appel l ant, procuring repaynent of |oans advanced by the
appellant to the Fort WIlliamJute Conpany and further
procuring that the Fort WIlliam Jute Conpany. will pay com
pensation to the appellant. The appellant intimated the
menbers of the latter conpany that it would be in the best
interest of the share-holders to termnate the appellant’s
agency which would otherwi se continue till 1957 and that
M S. Mugneeram Bengur & Co. had agreed to reinburse the
Fort WIliamJute Co. Ltd. for paynent of Rs. 3,50,000 as
conpensation to the appellant. The arrangement with Ms.
Mugneer am Bangur & Co. was accepted by the Fort WIliamJute
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Co. and the appellant tendered resignation. Ms. Migneeram

Bangur and Co.

94
becamre the Managi ng agent. The appellant received the
of Rs. 3,50,000 and credited the sum in its profit

| oss account as having been received fromthe Fort W]
Jute Co. Ltd. on account of conpensation for |oss of of
and in calculating the net profit for the purpose of inc

tax for the year 1953-54 did not include this amunt in
return. The I nconme-tax O ficer in assessnment included
amount in the appellant’s taxable income. The Assis

Appel | ate Conmi ssioner on appeal nmodified the assess
hol di ng that the sum received by the appel | ant
conpensation for surrendering the managi ng agency, which
to enure for five years nore and m ght have continued
anot her twenty years, was a capital receipt. The Appe
Tribunal confirmed the order of the Appellate Assis
Conmi ssi oner . At the instance of the Comm ssioner
I nconme-tax the followi ng question was referred to the
Court:

Whet her on the facts and circunstances of the case the
of Rs. 3,50,000 received by the assessee to relinquish
managi ng agency was a revenue recei pt assessabl e under

I ndi an | ncone-tax Act?.

The Hi gh Court answered the question in the affirmative.
HELD: that the answer should be inthe negative.
transaction in question was not a trading transaction
one in which the assessee parted with an asset of endu
val ue. The compensation received was conpensation for
of capital. It was inconsequential whether the appe
conducted the renmi ni ng agencies after the determnation
the one in question.

Where paynent is nmade as conpensation for cancellation o
contract which does not affect the trading structure of
busi ness, nor causes ’'deprivation of what in substance
source of incone, and is a normal incident of the busin
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the conpensation is revenue. But where the cancellation

inmpairs the trading structure or results in loss of

t he

source of incone, the conpensation paid for the cancellation

of the agreement is normally capital receipt.

Conmi ssi oner of Incone-tax Nagpur v.  Rai Bahadur Jairam

Yalji, 35 1.T.R 148, referred to.

Commi ssioner of Income-tax v. Shaw Wal |l ace and Co. L.R
I.A 206, explained.

Raja Bahadur Kanmakshaya Narain Singh of Rangarh
Commi ssioner of Income-tax, Bihar and Orissa, L.R 70
180, Comm ssioner of Income-tax and Excess Profits
Madras v. South India Pictures, 29 |.T.R 910, Peirce Le
and Co. Ltd. v. Comm ssioner of |ncone-tax,  Madras,
. T.R 356, Comm ssioner of |nconme-tax, Hyderabad-Deccan
Vazir Sultan and Sons. 36 |.T.R 175 and Godrej &  Co.
Comm ssioner of Incone-tax, Bonmbay Cty, 37 |.T.R

di scussed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 226 of 19
95

Appeal fromthe judgnment and order dated August 1, 1961
the Calcutta High Court in Incone-tax Reference No. 75
1956.
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pondent .

May 1, 1964. The Judgnent of the Court was delivered by
SHAH J.-The appellant is a public limted conmpany. and has
its registered office at Calcutta. By an agreenent dated
May 1, 1925, the Fort WIIliam Jute Conpany Ltd. appointed
the appellant its managi ng agent upon certain terns and
conditions set out therein. Under the agreenent the
appel l ant was to receive as managi ng agent renuneration at
the rate of Rs. 3,000 per nonth, commission at the rate of
ten per cent on the profits of the conpany’s working,
addi ti onal commi ssion at three per cent on the cost price of
all new machi nery and stores purchased by the nanagi ng agent
outside India on account of the conpany, and interest on al
advances nmde by the managi ng agent to the conpany on the
security of the conpany’'s stocks, raw materials and
manuf actured goods. The appel l ant and its successors in
busi ness, whet her under the same or any other style or firm
unl ess they resigned their office were entitled to continue
as nmanagi'ng agent until they ceased to hold shares in the
capi tal of the conpany of the aggregate nom nal val ue of Rs.
1, 00,000 and ~were on that account renpbved by a specia
resol ution of the conpany passed at an Extraordinary meeting
of the conpany, or until the managi ng agent’s tenure was
determ ned by the winding up of the conpany. In the event
of term nation of agency in the contingencies specified, the
nmanagi ng agent was to receive such reasonable conpensation
for deprivation of office, as may be agreed upon between the
managi ng agent and the conpany and in case of  dispute, as
may be deternmined by two arbitrators. By cl. 8, the
managi ng agent was at liberty at any tine to

resign the office of managing agent by leaving at the
regi stered office of the conpany previous notice in witing
of its intention in that behalf. The agreenent did not
specify any period for which the nanaging agency was to
enure. Since the successors of 'the appellant were also to
conti nue as agents, unless they resigned or becane
di squalified, the duration was in'a sense unlinited., But by
virtue of s. 87-A(2) of the Indian Conpanies Act, 1913, the
appoi nt nent of the appellant as managi ng agent woul d ‘expire
on January 14, 1957, i.e. on the expiry of twenty years from
the date on which the Indian Conmpanies (Anendnent) Act,
1956, was brought into operation. Section 87-A(2), however,
did not prevent the managi ng agent from being re-appointed
after the expiry of that period.

Besi de the mamnagi ng agency of the Fort WIliam Jute Co. Ltd.
the appellant held at all material tine managing agenci es of
five other limted conpanies, viz., Fort. Coster Jute
Manuf acturing Co. Ltd., Boweach Cotton MIls Co. Ltd.,
Dunbar MIlls Ltd., Mdthola Co. Ltd and Joonktollee Tea Co.
Ltd. The appel | ant had advanced Rs. 12,50,000 to the Fort
Wlliam Jute Co. Ltd. on the security of the stocks, raw
materials and nanufactured goods of that conpany. The
appel l ant held in 1952, 600 out of 14,000 ordinary shares of
the face value of Rs. 100 each. and 6,920 out of 10,000
preference shares also of the face value of Rs. 100 each
On May 21, 1952, the appellant entered into an agreenent
with Ms Migneeram Bangur & Co., the principal conditions of
whi ch were:

(i) Ms Migneeram Bangur & Co. to purchase the entire
hol di ng of shares of the appellant in the Fort Wlliam Jute
Co. Ltd.-ordinary shares at Rs. 400 each and preference
-,hares at Rs. 185 each, and to make an offer to all holders
of the conpany’s shares-preference and ordi nary-to purchase
their holdings at the sane rates;

(ii) Ms Migneeram Bangur & Co. to procure repaynent on or
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before June 30, 1952 of all |oans

97

made by the appellant to the principal conpany;

(iii) M s Mugneeram Bangur & Co. to procure that the

princi pal conmpany will conmpensate the

appellant for 1loss of office in the sumof Rs. 3,50, 000,
such sum being payable to the appellant after it submtted
its resignation as nmanagi ng agent; and

(iv) Ms Miugneeram Bangur & Co. to reinburse the conpany the
anount payable to the appellant.

The reasons for which the appellant agreed to relinquish the
managi ng agency were set out in a letter dated May 28, 1952,
addressed by the appellant to the menbers of the conpany

intimating that Ms Miugneeram Bangur & Co. were willing to
purchase the shares at the sane rates at which they had
agreed to purchase the share-hol ding of the appellant. It

was recited in the letter that-the installation of nodern
machi nery . in the conpany’ s factory entailed heavy capita
expenditure and it was necessary to obtain a | oan secured by
debentures ~charged on the conpany's property; that |arge
Suns were required for renewals  and replacenents of
machi nery and it was not possible to obtain additional bank
accommodati on; that the appell ant had nmaade | arge advances
to the company exceedi ng Rs. 12,50,000 and, having regard to
its other commtnments, it was doubtful if.it would be able
to nake avail able to the conpany addiional finance; that the
arrangenent with Ms Migneeram Bangur & Co., by acceptance
of the terns offered by them was the nost  satisfactory
nmet hod of solving the conpany’'s difficulties; that it was in
the best interests of the shareholders to termnate the
appoi ntnent of the appellant which in the nornmal course
woul d not fall due for renewal until January 14, 1957; that
M's Migneeram Bangur & Co. had agreed to procure that the
Fort WIliam Jute Co. Ltd. will pay tothe appellant Rs.

3,50,000 and that Ms Miugneeram Bangur & Co. will reinburse
the conpany for the paynment, it being anticipated that they
will in Line course be appointed managi ng agents of the
conpany.

98

The arrangenent with Ms Migneeram Bangur & Co. was ~carried
out . The appellant tendered its resignation wth effect
from July 1, 1952, in pursuance of the ternms of the

agreenment and Ms Miungneeram Bangur & Co. were appointed as
managi ng agent of the conpany. The sum of Rs. ~3,50,000
received by the appellant fromthe conmpany which it is
conmon ground was provided by Ms Miugneeram Bangur & Co. -was
credited in the profit and | oss account of the appellant as
received fromthe Fort WIlliamJute Co. Ltd. on account of
conpensation for loss of office. But in arriving at the net
profit in the return for incone-tax for the year  1953-54

this anobunt was deleted. In the proceedings for assessnent
for the year 1953-54 the Incometax Oficer, Conpanies
District 1V, Calcutta, included this anount in t he
appel l ant’ s taxabl e incone. In appeal the Appel lLat e

Assi stant Conmi ssioner nodi fied the assessnent hol ding that
the sum of Rs. 3,50,000 received by the appellant as
conpensation for surrendering the managi ng agency, which was
to enure for five years nore, and which in normal course
m ght have continued for another termof twenty years, was a
capital receipt. The Appellate Tribunal confirmed the order
of the Appellate Assistant Comm ssioner, observing that
conpensation received tinder an agreenent for "an outright
sale of such an agency to a third party", not being one
whi ch a businessman enters in the nornmal course of business,
nor being one which anmounts to nodification, alteration or
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di scharge of normal incidents of such a business, was not
assessable to incone-tax as a revenue receipt.

At the instance of the Comm ssioner of Incone-tax, the
Tribunal referred wunder s. 66(1) of the Incone-tax Act,
1922, the followi ng question to the H gh Court of Judicature
at Calcutta

"Whether on the facts and in the circunstances of the case
the sum of Rs. 3,50,000 received by the assessee to
relinquish the managing agency was a revenue recei pt
assessabl e under the Indian |Income-tax Act?"

99

The High Court, for reasons which we will presently set out,
answered the question in the affirmative. Wth certificate
granted by the Hi gh Court, this appeal is preferred by the
appel | ant .

This case raises once again the question whether com
pensation received by an agent for premature determ nation
of the contract of agency is a capital or a revenue receipt.
The question-is not capable of solution by the application
of any single test: its solution nust depend on a correct
appraisal - in -their true perspective of all the relevant
facts. As observed in Conmissioner of |ncome-tax Nagpur V.
Rai Bahadur Jairam Valji (1) by Venkatarama Aiyar, J.,

"The question whether a receipt is capital or inconme has
frequently come up for determ nation before the courts.
Various rules have been enunciated as furnishing a key to
the solution of the question, but as often observed by the
hi ghest authorities, it is not possible to ‘Jay down any
single test as infallible or any single criterion as
decisive in the determnation of the question, which nust
ultimately depend on the facts of the particul ar case, and
the authorities bearing on the question-are valuable only as
indicating the matters that have to be taken into account in
reaching a decision. Vide, Van Den Berghs Ltd. v,  Cark
[(1935) 3 1.T.R (Engl. Cas.) 17]. That, however is not to
say that the question is one of fact, for as observed in
Davies (HH M Inspector of Taxes) v. Shell Conpany of China
Ltd. (1952) 22 I.T.R (Suppl.) 1) these questions between
capital and inconme, trading profit or no trading profit, are
guestions which, though they nay depend no doubt to a very
great extent on the particular facts of each  case, do
i nvol ve a conclusion of |law to be drawn fromthose facts”."
(1) [21959] SUPP. 1 S.C. R 110, 113.

100

The interrelation of facts which have a bearing on the ques-
tion propounded nmust therefore first be deternined. The
managi ng agency was not, except in the circunstances set out
in cl. 2 of the agreenent, liable to be determned at the
i nstance of the conpany before January 14, 1957, unless the
appellant by giving notice of three weeks voluntarily
resi gned the agency. At the date of termination the agency
had five nore years to run, and the Canpanies Act did not
prohibit renewal of the agency in favour of the appellant,
after the expiry of the initial period of twenty years. The
appel | ant conpany was forned for the object, anbngst others,
(vide «cl. 3(2) of the Menorandum of Association of the
appel l ant) of carrying on the business of managi ng agenci es.
The appellant was entitled under the terns of the agreenent
to receive so long as the agency enured 'Len per cent of the
profits of the company’s working, three per cent on al
purchases of stores and nachinery abroad, and a nonthly
remuneration of Rs. 3,000. The appellant submtted its
resignation in exercise of the power reserved under cl. 8 of
the managi ng agency agreenent, but that resignation was it
is conmon ground part of the arrangenent with Ms Migneeram
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Bangur & Co. dated May 21, 1952. Under the terns of the
nmanagi ng agency agreenent, the principal conmpany was not
obliged to pay any conpensation to the appellant for
vol untary resignation of the agency, but in consideration of
the appellant parting with its sharehol ding and subnitting
resignation of the managi ng agency so as to facilitate the
appoi nt nent of M's Miugneeram Bangur & Co. as managi ng agent,
the latter purchased the shareholding of the appellant,
undert ook to make available Rs. 3,50,000 for paynent to the
appel l ant and to di scharge the debt due by the conpany to
the appellant. Payment of Rs. 3,50,000 was therefore an
integral part of an arrangement for transfer of the nanagi ng
agency. A managi ng agency of a conpany is in the nature of
a capital asset: that is not denied. It is true that it 1is
not like an ordinary asset capable of being transferred from
one person to another. Theoretically the power to appoint
or dism ss the managi ng agent may lie with the directors of
the conpany, but-in practice the power lies with the person
or per-

101

sons having a controllinginterest in the share-holding of
the company. M's Mugneeram Bangur & Co. were anxious to be
appoi nt ed managi ng agents of the principal conpany, and for
the purpose the appellant had to be persuaded to agree to a
premature ternmination of its agency. This was secured for a
triple consideration; sale of shares held by the appellant
at an a-reed price, stipulation to discharge the liability
of the conmpany to repay the | oans due by the conpany, and
paynment of Rs. 3,50,000 as conpensation for termnation of
the appell ant’ s agency.

The Hi gh Court sunmmarised the effect of the -agreenent
between the appellant and Ms Miugneeram Bangur &  Co. as
follows: The sumof Rs. 3,50,000 described as conpensation
for loss of office of the managi ng agent was part | of the
whol e scheme incorporated in the agreement. Each clause of
the agreenment was a consideration of the other clauses and
paynment of conpensation for the alleged |oss of office did
not, being part of the total 'schenme, stand by itself.
Determ nation of the managi ng agency of the appellant was
not conpul sory cessation of business: it was a voluntary
resignation for which wunder the agency agreenent the
appel l ant was not entitled to any conmpensation, but by the
device of procuring a purchaser the appellant was~ doing
"business of selling the nanaging agency and getting a
profit and value for it which it otherwi se could not- have
got". The High Court stanped this transaction wth the
nature and character of a "trading or a business deal",
because in their view the managi ng agency of “a conpany-an
institution peculiar to Indian business conditions--which
creates a nmnaging agent as an alter ego. of the nmanaged
conpany with authority to utilise the existing structure of
the conmpany’s Organisation to carry on business, earn
profits, and in fact, virtually to trade in every possible
sphere open to the conpany, may. be regarded as circulating
capital, where several managi ng agenci es are conducted by an
assessee. Therefore in the view of the Hgh Court the
conpensation received for surrendering the agency was
remuneration recei ved on account of conducting the business,
and was income. The judgment of the H gh Court proceeded
substantially upon the follow ng two grounds:

102

(1) that on the facts of the case, the managi ng agency held
by the appellant of the Fort WlliamJute Co. Ltd. was
stock-in-trade; and

(2) that the appellant was formed wth the object of
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acquiring managing agencies, and in fact held nmanaging
agenci es of as nany as six com
pani es. Earning profits by conducting the nanagenment of
conpani es, being the business of the appellant, conmpensation
received as consideration for surrendering the nanaging
agency was a revenue receipt.
We are unable to agree with the H gh Court that the managi ng
agency of the Fort WIlliamJute Co. Ltd. was an asset of the
character of stock-in-trade of the conpany. The appellant
was formed with the object, among others, of acquiring
managi ng agenci es of conpanies and to carry on the business
and to take part in the nanagenent, supervision or contro
of the business or operations of any other conpany,
association, firmor person and to nmake profit out of it.
That only authorised the appellant to acquire as a fixed
asset, if a managi ng agency my be so described, and to
exploit it for the purpose of profit. But there is no
evi dence that the conpany was fornmed for the purpose of
acquiring and selling managi ng agenci es and maki ng profit by
those transactions of sale and purchase. A managing agency
is not an-asset for which there is a market, for it depends
upon the personal qualifications of the agent. Counse
appearing on behalf of the Comni ssioner concedes that the
case that the managi'ng agency was of the nature of stock-in-
trade was not set up before the Tribunal, and he does not
rely wupon this part of the reasoning of the Hgh Court in
support of the plea that the conpensation received by the
appellant is a revenue receipt. He relies upon t he
alternative ground, and contends that the managi ng agency of
the Fort WIlliamJute Co. Ltd. was part of the franmework of
the business of earning profit by working as nanaging agent
of di fferent conpanies, and in the nor nal course,
term nation of enploynent by the principal conpanies of the
appel | ant as managi ng agent being a normal incident of such
busi ness, conpensation received by the appellant is

103
not for loss of capital, but nmust be regarded as a trading
recei pt especially when the term nation of the agency does
not impair the structure of the business of the appellant.
In the present case there is a special circunstance which
must first be noticed. In truth the ambunt of Rs.” 3,50, 000
was received by the appellant fromMs Migneeram Bangur &

Co. in consideration of the former agreeing to forego the
agency which it held and which Ms Miugneeram Bangur & Co.
were anxious to obtain. It was in a business sense a sale

of such rights as the appellant possessed in the agency to
M s Mugneeram Bangur & Co. This is supported by the recitals
made in cl. 2 of the agreement that if at any time wthin
six nonths after the conpletion of such sale, M's Migneeram
Bangur & Co. were unable to exercise the voting rights
attached to the shares purchased by themthe appel llant’ will
appoi nt any person nom nated by Ms Migneeram Bangur & Co.
to attend and vote for themat any meeting of the conpany or
the holders of any class of shares to be held wthin such
period in such manner as Ms. Migneeram Bangur & Co. nay
deci de. The obj ect underlying the agreenent was therefore
to transfer he managi ng agency to Ms Miugneeram Bangur & Co.
or at least to effectuate their appointnent in place of the
appel ant as nanagi ng agent of the Fort WIliamJute Co. Ltd.
Al the stipulations and the covenants of the agreenent,
viewed in the light of the surrounding circunstances, do
stanp the transaction as one of surrender of the rights of
the appellant in the managi ng agency so that correspondi ng
rights may arise in favour of Ms. Migneeram Bangur & Co.
It would be irrelevant in considering the true nature of he
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transacti on, to project the sonewhat legalistic con-
sideration that a nanagi ng agency is not transferable. It
is because it is not directly transferable, that the
arrangenent incorporated in the agreement was effected. It

woul d be difficult to regard such a transaction relating to
a managi ng agency as a trading transacti on.
Counsel for the assessee contended that even assuming at the
formof the transaction under which for [oss of the managi ng
agency the appellant received conmpensation from the
princi pal conpany is decisive, or has even a dom nant
104
i mpact, and the ultimte source fromwhich the conpensation
was provided is to be ignored, the conpensation received for
| oss of agency by the agent must always be regarded under
the Indian Income-tax Act as capital receipt. In support of
that contention counsel placed strong reliance upon the
judgnent of the Judicial Conmmttee in Conmissioner of
I ncome-tax v. Shaw Wallace and Co.(’). In the alternative,
counsel pleaded that even if the extrene proposition was not
found acceptable, the right of the assessee in the managing
agency of the principal conpany was to enure for another
five years and which in the normal course would have
continued for another twenty years was an enduring asset and
consi deration received by the appellant for extinction of
that asset was a capital receipt.
On behal f of the Inconme-tax Departnent it was contended that
Shaw Wallace &  Co's case(’') does not lay down any
proposition of general application to conpensation paid for
determ nation of all agency contracts. It was further
submitted that, having regard tothe nature of the agreenent
and the voluntary resignation submtted by the assessee no
enduri ng asset renmi ned vested in the assessee, and none was
attenpted to be transferred: the conpensation directly paid
by the principal conpany (which conpensati on was under the
terms of the contract not payable) was only a "neasure of
profit” which the appellant would, but for the resignation
have earned, and was therefore in(the nature of revenue. It
was also urged that conpensati on was not payaable to the
assessee when resignation of the nainaging -agency was
tendered wunder cl. 8 of the agreement, and therefore the
amount sought to be brought to tax was received by the

assesseein the course of a normal trading transaction
of t he

assessee.Finally, it was urged that in any event,
byt he

| oss ofthe agency the framework of the business
of t he
assessee was not at all inmpaired, and therefore also the
conpsensation received nust be regarded as revenue and no
capital
Whet her a particular receipt is capital or inconme from
busi ness, has frequently engaged the attention of the ' court
It may be broadly stated that what is received for |oss of

cap-

(1) L. R 591. A 206

105

tal is a capital receipt: what is received as profit in

trading transaction is taxable income. But the difficulty
arises in ascertaining whether what is received in a given
case is conpensation for loss of a source of inconme, or
profit in a trading transaction. Cases on the borderline
give rise to vexing problens. The Act contains no rea
definition of inconme; indeed it is a termnot capable of a
definition in terms of a general fornmula. Section 2(6C)
cat al ogues broadly certain categories of receipts which are
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included in income. It need hardly be said that the formin
whi ch the transaction which gives rise, to incone is clothed
and the nane which is given to it are irrelevant in
assessi ng the exigibility of receipt arising from a
transaction to tax. It is again not predicated that the
i ncome nust necessarily have a recurrent quality. W are
not called upon to enter upon an extensive area of enquiry
as to what receipts nay be regarded as i ncone generally, but
nerely to consider in this case whether receipt of
conpensation for surrendering the nanagi ng agency nmay be
regarded as capital or as revenue. |In the absence of a
statutory rule, paynent made by an enployer in consideration
of the enployee releasing himfromhis obligations under a
service or agency agreenent or a paynent nade voluntarily as
conpensation for determnation of right to office arises not
out of enployment, but from cessation of enploynment and may
not generally constitute i ncome chargeable under ss. 10 and
12. It may be mentioned that this rule has been altered by
the legislature by the enactnent of s. 10(5A) by the
Fi nnance ' Act of 1955, which provides that conpensation or
ot her paynment due to or received by a managi ng agent of an
I ndian company at or in connection with the termnation or
nodi fication of his nmanagi ng agency agreement with the
conpany, or by a ‘manager of an Indian conpany at or in
connection with the termnation of hi s office or
nodi fication of the terns and conditions relating thereto,
or by any person managi ng the whol e or substantially the
whol e affairs of ‘any other conmpany in the taxabl e
territories at or in connection with the termnation of his
office or the nodification of the terns and conditions
relating thereto, or by any person hol ding an agency in the
taxable territories for any part of the
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activities relating to the business of any other person, at
or in connection with the termnation of his agency or the
nodi fication of the terms and conditions relating thereto,
shall be deened to be profits and gains of a /business
carried on by the managi ng agent, nanager or other person
as the case may be, and shall be liable to tax accordingly.
But this amendnment was nade under the Finance Act,, 1955,
with effect fromApril 1, 1955, and has no application to
the present case.

The Indian Income-tax Act is not in pari materia with

the English Inconme-tax Statutes. But the authorities under
the English Law which deal not with the interpretation of
any specific provision, but on the concept of income, may
not be regarded as proceedi ng upon any special principles
peculiar to the English Acts so as to render them inappli-
cable in considering problens arising under the 1ndian

Income-tax Act. It is well-settled in England that /noney
paid to conpensate for |oss caused to an assessee’s trade is
nor incorme. In Short Bros. Ltd. v. The Commissioner of

Inl and Revenue(l) a sumreceived as conpensation for  |oss
resulting from cancellation of a contract was held to  be
revenue in the ordinary course of the assessee’s trade, and
liable to excess profits duty. Simlarly in The
Comm ssioners of Inland Revenue v. The North fleet Coal and
Ball ast Co. Ltd.(’), compensation paid by a person who had
agreed to purchase a certain quantity of chalk yearly for
ten years, froma conpany which was the owner of a quarry,
in consideration of being relieved of his Iliability under
the contract was held chargeable to excess profits duty as
trading profit in the hands of the conpany.

In The Commissioners of Inland Revenue V. Newcast | e
Breweries Ltd.(3) conpensation received under an order of
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the War Conpensation Court, under the Indemity Act, 1920,
in addition to what was paid by the Admiralty for rum taken
over in exercise of the power under the Defence of the Real m
Regul ati ons was held to be revenue.

(1) 12 T. C 955

(3) 12 T. C 927

(2) 12 T. C 1102
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In Ensign Shipping Co. Ltd. v. The Commi ssioner of Inland
Revenue(’) an anount paid by the Governnent to a ship-owner
to conpensate himfor loss resulting fromdetention of his
ships during a coal-strike, and for wages etc. was held
liable to excess profits duty. Again as held in Burna Steam
Ship Co. Ltd. v. Conmissioners of Inland Revenue(’') noney
received by a ship-owner froma firmof ship-builders to
conpensate for loss resulting fromthe failure by the latter
to conplete repairs to a shipwithin the stipulated period
was regarded as revenue.

These cases illustrate the principle that conpensation for
injury “to “trading operations, arising from breach of
contract or in consequence of exercise of sovereign rights,
is revenue. These cases nust, however, be distinguished
from anot her cl ass of ‘cases where conpensation is paid as a
solatium for |oss  of office. Such conmpensation may be
regarded as capital or revenue: it would be regarded as
capital, if it is for loss of an asset of enduring value to
t he assessee, but not where paynment is received in
settlenent of loss in a trading transaction

In Chibbet v. Joseph Robinson & Sons 3) the assessees who
were shi p-managers enployed by a steanshi p conpany under a
contract which provided that they should be  paid a
percentage of ,he conpany’s incone, were paid conpensation
for loss of office in anticipation of |iquidation of the
steanshi p conpany. It was held that paynment to nake up for
| oss resulting fromcessation of profits from enpl oynent was
not itself an annual profit, but was paynent in respect of
term nation of enploynent and was not assessable to 'tax.

In Du Cros v. Ryall (4) the assessee settled a claim nade by
his enployee for damages for wongful dismssal” and paid
57,250 as compensation for wongful dimssal. It was held
that no. part could be apportioned to salary and comni ssion
and the whol e escaped assessnent.

In Duff v. Barlow(') the nanaging director of the appell ant
conpany who was enpl oyed for a period of ten

(1) i2T. C 1169.

(3) 9T. C 48.

(2) 16 T. C 67.

(5) 23 7. C 631. (4) 19 T. C 444.
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years was asked by it to manage the business of one of its
subsidiaries, and to receive a percentage of profits nmade by
the subsidiary. The enpl oyment was terminated by nutual
agreement two years after its conmrencenent and 4,000 were
paid as compensation to the managing director for |oss  of
his rights of future renuneration. This was held not
taxabl e. because it was a sum paid as conpensation for |oss
of a source of income and hence a capital asset. This case
was followed in Henley v. Murray(’') where the appellant
enpl oyed as a managi ng director of a property conmpany under

a service agreenment which was not determinable till March
31, 1944, was also appointed a director of a subsidiary
conpany. At the request of the Board of directors of the

property conpany the appellant resigned his office in the
property company as well as its subsidiary and received from
the property company an anmpunt equal to the renuneration
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whi ch he woul d, under the agreenent, have been entitled to,
if his appointnent had not been determined. It was held by
the Court of Appeal that the use of the expr essi on
"conpensation for loss of office"” was not the deternining
factor when the bargain itself stood cancelled, and the sum
paid was in consideration of total abandonnent of al
contractual rights which the other party

had. The receipt was in the circunstances not taxable.

The paynment was not voluntarily made; the bargain was

that the appellant should resign and in consi derati on
t her eof

In Barr, Gonbie and Co. Ltd. v. Conm ssioners of Inland
Revenue(’) the appellant. conmpany mnanaged the ships of
anot her conpany under an agreenment for a period of fifteen
years. The shi ppi ng company went into |iquidation and a sum
exceedi ng pound 16, 000 was paid to the appellant conpany for
the eight vyears which were still torunto the date of
expiry ~of the agreenent. Over a period upwards of sixteen
years only two per-cent of the appellant conpany’s incone
was derived from ot her nanagenents, and on the |iquidation
of the shipping conpany the appellant conmpany lost its
entire business except™ for some abnormal and tenporary
busi ness. It was held by the Court of Ses-

(1) 31 T. C 351 (2) .26 T. C. 406
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sion in Scotland that' the sumin question was not a trading
recei pt of the appellant conpany. Lord President Normand

observed

"In the present case virtually the whole assets of the
Appel |l ant Conpany consisted in-this agreenment. VWen the
agreenment was surrendered or abandoned practically nothing
remai ned of the Conpany’s business. |t was forced to reduce
its staff and to transfer into other prem ses, and it really
started a new trading life. Its trading existence as

practised up to that tinme had ceased with the |iquidation of
the shi ppi ng Conpany. "

These cases establish the distinction between conpensation
for loss of a trading contract and solatiumfor |oss of the
source of incone of the assessee.

But payment O compensation for |oss of officeis not always
regarded as capital receipt. Were conpensation i's payable
under the terms of the contract, which is determined,
paynment is in the nature of revenue and therefore taxable:
For instance in Henry v. Foster(’') it was held that when
conpensation stipul ated under a contract is paid for loss of
office, it is taxable under Sch. 'E, and it was also held
in Dale v. De Soissons(2) that conpensation paid under an
agreement to an Assistant of the managing director. for
premature termnation of enploynent was held to be incone.
The principle on which these cases proceeded was also
applied by the Court of Session in Scotland in Kessa
Parsons and Co. v. Comm ssioners of Inland Revenue(3) to a
case in which there was no express term for paynment of
conpensation on term nation of enploynent. The appellants
in that case carried on business as agents on a conmi ssion
basis for sale in Scotland of the products of various
manuf acturers, and entered into agency agreenments for that
purpose. At the instance of the manufacturer concerned, one
of the agreenents which was for a period of three years was
term nated at the end of the

(1) (21931) 145 L. T. R 225

(3) 21 T. C 608, 520

(2) [1950] 2 AIl E. R 460
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second year in consideration of a paynent of pouns_ 1, 500.
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It was held by the Court of Session that no capital asset of
the assessee was depreciated in value, or becane of |ess use
for the purpose of the assessee’s business. The sum paid
was accordingly included in the calculation of the taxable
profits for the year in which it was received. Lord
Presi dent Nornmand Cbserved.

"W are not enbarrassed here by the kind of difficulties
which arise when, by agreenment, a benefit extending over a
tract of future years is renounced for a paynent nade once

and for all. The sumpaid in this case is really and
substantially a surrogatum for one year’s profits.”
The foundation of the distinction made in Kelsall Parsons

and Co.’s case(’'): Henry v. Foster('): and Dale v. De
Soi ssons(3) is to be found in the observations nade by Lord
Macmillan in Van Den Berchs Ltd. v. Cark(’'). 1In that case
two conpanies which were nmanufacturers of ,margarine an
margarine and simlar products entered into an agreenent
with a viewto end conpetition between themand to work in
friendly ~‘alliance “and to share the profits and |osses in
accordance ~with an el aborate schene. This arrangenent was
term nated by nutual agreenent in- consideration of the
paynment by the Dutch conpany pound 450,000 to the appellant
conpany as danmages. It was held by the House of Lords that
the ampbunt was received by the appellant as payment for
cancel l ation of the appellant conpany’s future rights under
the agreenents, which constituted a capital asset of the
conpany, and that it was a capital receipt. lord Mcnillan
observed

"Now what were the Appellants giving up? They gave up their
whol e rights under the agreenents for thirteen years ahead.
These agreenents are calledin the States Case  "pooling

agreenments", but that is a very inadequate description of
them for they did nuch nore than

(1) 21 T.C 608,620 (2)11931] 145 L.T.R
225

(3) [1950] 2 AIl EER 460 (4) 19 T. C 390, 431
111

nerely enbody a system of pooling and sharing profits. | f

the Appellants were nerely. receiving in one sum down the
aggregate of profits which they would otherw se have receiv-
ed over a series of years, the lunp sum m ght be regarded as
of the sanme nature as the ingredients of —which it was
conposed. But even if a paynent is neasured by ~annua
receipt, it is not necessarily in itself an item of incone."
Cases which have lately arisen before the. Courts in the

United Ki ngdom have elaborated this distinction. In
Conmi ssioner of Inland Revenue v. Flenming and Co.(') the
Court, of Session held follow ng Kelsall Parsons & . Cos’

case(’), that conpensation paid to the assessee who carried
on business as manufacturers’ agent and general nerchants
and had acted as the sole agents since 1903 for- certain
products of the manufacturers for termination in 1948 of the
agency at the instance of the manufacturers was regarded as

revenue. In the view of Lord President Cooper the cases
relating to determ nation of agencies, broadly speaking,
fell on two sides of the I[ine drawmn in the light of the

varyi ng circunstances:

(a) "the cancellation of a contract which affects the
profit-making sructure of the recipient of compensation and
i nvol ves the loss of an enduring trading asset”; and

(b) "the cancellation of a contract which does not affect
the recipient’s trading structure nor deprive him of any
enduring trading asset, but leaves himfree to devote his
energies and Organisation released by the cancellation of
the contract to replacing the contract which has been | ost




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 19

by other |ike contracts",
and held that the case fell within the second class, and not
the first.

In Wseburgh v. Donville(3) the appellant had entered into
an agreement in 1942 under which he acted
(1) 33 T. C 57
(3) 36 T. C .527
(2) 21 T.C. 608, (20
112
as sole agent for the manufacturer. |In 1948 when this
agreement coul d have been determned by notice expiring in
Cct ober 1949, the manufacturer dismssed him The appell ant
received pound 4,000 as danmages for breach of agreenent.
The appellant had several agencies fromtine to tinme as
agents and it was one of the incidents of agency business
that one agency nay be stopped
and another may cone and it being a normal incident of the
kind of “business that the appellant was doing, that an
agency ' shoul d cone to an end, conpensation paid was regarded
as incone on the principle laid dowmn in Kelsall Parsons and
Co.’'s case(').

I n anot her case which soon followed-Angl o French Expl oration
Co. Ltd. v. dayson(2)-the appellant conpany carried on
busi ness, ampbng others, is secretary and agent for a nunber
of other conpanies. A South African Conpany appointed the
appel | ant conpany /as its secretary  and agent at a
remuneration of pound 1,500 per annum tinder a contract
terminable at six nmonths’ notice. -Under an arrangenment with
t he pur chaser of. “the contraolling i nterest of t he
shar ehol ders under which the appellant conpany was to resign
its office as secretary and agent of the South African
Conpany, an ampunt of pound 20,000 received by the appell ant
conpany was held by the Court of Appeal in the nature of a
tradi ng receipt.

In Blackburn v. Close Bros. 'Ltd.:(’) the respondent conpany
carried on business of nerchant bankers and of a finance and
i ssuing house and derived incone(in the formof allowances
for per form ng managerial and secretari al servi ces.
Following a dispute with one 'S for which the  respondent
conpany had agreed to provide secretarial services for three
years at a renuneration of pound 8,000 per _annum the
agreement was termnated within about 2-1/2 nonths from the
date of its commencenent. pound 15,000 received by the
respondent conpany as conpensation for termnation of the
agreenment was held to be a trading receipt.- Pennycuick J.,
held that the contract was one of a nunber of ~ordinary
commercial contracts for rendering
(2) 36 T. C 545
(1) 21 T.C. 608, 620
39 T.C. 164
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services by the assessee in the course of carrying on its
trade, and therefore the sumreceived on the cancell ation of
the agreement was a receipt of a revenue nature.

It is manifest that the principle broadly stated in the
earlier cases, that conpensation for loss of office, or
agency, must be regarded as a capital receipt, has not been
approved in |later cases. An exception has been engrafted
upon that principle that where paynent even if received for
term nation of an agency agreenent, the agency is one of
many which the assessee holds, and the termination of the
agency does not inpair the pofit making structure, but is
within the framework of the assessee’s business, it being a
necessary incident of the business that existing agencies
may be terminated and fresh agencies may be taken, the
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recei pt is revenue and not capital.

A case on the other side of the Iine nay be noticed: Sabine
v. Lookers Ltd.(’). Under agreenents, annually renewed with
the manuf acturers, the respondent conpany had acted for many
years as their main distributors in the Manchester area of
the manufacturers’ products, which it bought for resale.
The respondent had sunk considerable suns in fixtures and
equi pment specially designed for the trade of wholesale
deal ers and carried a |large stock of spare parts nainly for
whol esale sale. The whole of the trade of the respondent
was geared to the display, sale, service and repairs of the
manuf act urers’ products. Upto 1952 i ncl usive,, the
manuf act urers had i ncluded in its agreenents with
distributors a standard "continuity clause, giving the
distributors, on certain conditions, the option of renewal
for a further year. But in 1953, the manufacturers adopted
a new standard agreenent, containing a new continuity clause
whi ch the respondent conpany regarded as giving it |ess
security /than before. As conmpensation for loss resulting
from the “alterations, the manufacturers paid to t he
respondent  company, a sumcal culated on sales to the trade
during the contract period. It was held that this was a
capital receipt, because, by the, nodification the franmework
of the respondent’s business was inmpaired.

(1) 38 T. C 120
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El aborate argunments were presented before us-on the decision
of the Judicial Conmittee in Shaw Wallace & Co.’s Case(’).
The appellant contended that Shaw, Wallace's Case(’) laid
down a principle of general application applicable to al
cases of conpensation received from the principal as
solatium for determnation of the contract of " agency.
Counsel for the Revenue contended that the principle  should
be restricted to its special facts, and cannot be extended
in view of the later decisions. It is necessary to closely
examne the facts which gave rise to that case. Shaw
Wallace & Conpany carried on business as nerchants and
agents of various conpanies and. had branch offices in
different paris of India. For a nunber of years they acted
as distributing agents in India for the Burma~ G| ~ Conpany
and the Anglo-Persian O Conpany, but wthout ~a fornal
agreement with either conpany. The two G| Conpani es havi ng
conbi ned decided to nake other arrangenents for distributing
their products. Each Conpany termnated its contract with
Shaw Wal |l ace & Conpany and paid conpensation to it, ~which
aggregated to Rs. 15,25, 000. This amount, subject to
certain all owances, was sought to he assessed to incone-tax
under ss. 10 and 12. The Hi gh Court of Calcutta held . that
the conpensation received by the assessee was . a capita
receipt. In appeal to H's Majesty in Council the ~decision
of the H gh Court was affirnmed.

The Judicial Committee declined to seek inspiration fromthe
English decisions cited at the Bar. The Board observed that
the expression "income" which is not defined in the Act
connotes a periodical nonetary return comng in wth sone
sort of regularity, or expected regularity, from definite
sources: the source is not necessarily one which is expected
to be continuously productive, but it nmust be one whose
object is the production of a definite return, excluding
anything in the nature of a nere windfall. They further
observed that the inconme chargeabl e under head (iv) of s. 6
busi ness" read with s. 10 is to be in respect of the profits
and gains of any business carried on by the assessee, and
therefore the suns which the Income-tax Departnment sought to
charge could only be taxable if they were the pro-
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(1) L.R 59 |.A 206.
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duce or the result of-carrying on the agencies of the Ql
Conpanies in the year in which they were received by the
assessee. But when once it was admitted that they were sums
received, not for carrying on this business, but as some
sort of solatiumfor its conpul sory cessation, the answer
seened fairly plain. The Board observed that iif conpen-
sation received for sale of the business or its goodw Il was
capital, the sane reasoning ought to apply when the sum
received was in the nature of a solatiumfor cessation of a
part of the business, and it was a matter of no consequence
that the assessee continued to pursue its other independent
commercial interests, and profits fromwhich were taxed in
the ordinary course, for the sums sought to be taxed had no
connection wth the continuance of the assessee’s other
busi ness: the profits earned by the assessee, it was observ-
ed, were "the fruit of a different tree, the crop of a
different / field", and if under s. 10 the conmpensation was
not taxable, it was not taxable under s. 12 under the head "
ot her sources" as well.

The judgnent of the Board proceeds upon the ground that
conpensati on recei ved-not for carrying on the business, but
as solatiumfor its conpul sory cessation, would be regarded
as capital receipt, ~and for the application of this

principle, existence of other independent  commercial in-
terests out of which profits were earned by the assessee was
irrel evant. Two comrents nay be made at this stage. It

cannot be said as a general rule, that what is determ native
of the nature of the receiptis extinction  or compulsory
cessation of an agency or office. Nor can it be said that
conpensation received for extinction of ‘an agency nay al ways
be equated with price received on sale of" goodw Il of a
busi ness. The test, applicable to contracts for termnination
of agencies is: what has the assessee parted with in lieu of
noney or noney’'s worth received by himwhich is sought to be
t axed? If conpensation is paid for <cancellation of a
contract of agency, which does not affect the trading
structure of the business of the recipient, or involve |oss
of an enduring asset, |eaving the tax-payer free to carry on
his trade rel eased fromthe contract which is cancelled, the
receipt will be a trading receipt: where the cancellation
116

of a contract of agency inpairs the trading structure, ~or
i nvolves loss of an enduring asset, the anount  paid for
conpensating the loss is capital.

The view expressed by the Judicial Comittee has not et
with wunqualified approval in later cases, Lord Wight in
Raj a Bahadur Kamakshya Narain Singh of Rangarh V.
Conmi ssioner of Inconme-tax. Bihar and Oissa(’) ~observed
that it is incorrect to limt the true character of - incone,
by such picturesque sinmlies like "fruit of a different
tree, or <crop of a different field'. Again it cannot be
said generally that conpensation for every transfer  or
determ nation of a contract of agency is capital receipt:
Kel sal | Parsons & Co. v. Conmm ssioner of Inland Revenue(’):
Conmi ssi oners of Inland Revenue v. Flenming & Co. (3): Wse-
burgh v. Donville(4) and Comm siosner of |Incone-tax and
Excess Profits Tax, Madras v. South India Pictures Ltd.(").
Nor is it true to say that where an assessee holds severa
agency contracts, each agency contract cannot w thout nore
be regarded as independent of the other contracts, and
i ncomre received fromeach contract cannot always be regarded
as unrelated to the rest of the business continued by the
assessee. The decision in Shaw Wallace Co.’s case(’) cannot
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therefore be read to yield the principle that conpensation
for loss of an agency may in all cases be regarded as
capital receipt. Nor does it lay down that where the
assessee has several lines of business each line must in

ascertaining the character of compensation for loss of a
i ne of business be deened an independent source. This view
is exenplied by decisions of this Court and a decision of

the WMdras Hi gh Court. |In the South India Pictures Ltd.'s
case(5) conpensation received for determination of the
distribution rights of filnms was held taxabl e. After the

assessee had exploited partially its right of distribution
of cinematographic films to which it was entitled under the
terns of agreement under which he had advanced noney to the
producers, the agreenents were cancelled and the producers
pai d an aggregate sum of Rs. 26,000 to the assessee towards
comm ssion. It was held by Das C. J.,

(1) L. R 70 1. A 180 (2) 21 T.C 608, 620

(3) 33 T.C.-57 (4) 36 T.C. 527

(5) 29 1. T. R 910 (6) L.R 59 |.A 206
117
and Venkaterama Aiyar, J., (Bhagwati J., dissenting) that
the sumpaid to the assessee was not conpensation for not
carrying on its business, but was a sumpaid in the ordinary
course of business to-adjust the relations between the
assessee and the producers, and was taxable. Simlarly in
Rai Bahadur Jairam Valji’'s cave(') a contract for the supply
of limestone and dolonite was term nated when the purchaser
the Bengal Iron Conpany Ltd. found the rates unecononi cal
A suit was then filed by the respondent  for specific
per f or mance of the —contract ~ and for an i njunction
restraining the conpany from purchasing |inestone and
dolomte from any other person. A fresh agreenent made
bet ween t he respondent and the conpany fell through because
of circumstances over which the parties to the agreement had
no control. The conpany then agreed to pay Rs. 2,50,000 to
the respondent as solatium besides the nonthly instalnents
of Rs. 4,000 renmining unpaid under the contract of 1940.
The | nconme-tax Departnment sought to bring to tax the anount
of Rs. 2,50,000 and the bal ance due towards the nmonthly
instalments of Rs. 4,000. It was held by this Court that
the sumof Rs. 2,50,000 was not paid to the respondent _as
conpensation for expenses laid out for works at the quarry
of a capital nature and could not be held to be a capita
recei pt on that account, the agreenents were nerely
adjustrents nade in the ordinary course of business. There
was in the view of the Court no profit-making apparatus set
up by the agreement of 1941, apart fromthe business which
was to be carried on under it and there was at no tine. any
agreenment which operated as a bar to the carrying of the
busi ness of the respondent and therefore the receipt of Rs.
2,50,000 was chargeable to tax. Venkat arama  Aiyar, J.,
observed, in at,agency contract the actual business consists
of dealings between the principal and his custonmers, and the
work of the agent is only to bring about the business:  what
he does is not the business itself, but sonmething which is
intimately and directly linked up with it. The agency may,
therefore, be viewed as the apparatus which leads to the
busi ness rather than the business itself. Consi dered in
this light the
(1) [21959] Supp. 1 S.C R 110
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agency right can be held to be of the nature of a capita
asset invested in business. But this cannot be said of a
contract entered into in the ordinary course of business.
Such a contract is part of the business itself, not some
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thing outside it, and any receipt on account of such a
contract can only be a trading receipt. Because
conpensation paid on the cancellation of a trading contract
differs in character from conpensation paid for cancellation
of an agency contract, it should not be understood that the
latter is always, and as a matter of law, to be held to be a
capital receipt. An "agency contract which has the
character of a capital asset in the hands of one person may
assune the character of a trading receipt asset in the hands
of another, as for exanple, when the agent is found to make
a trade of acquiring agencies and dealing with them"
Therefore, when the question arises whether the payment of
conpensation for term nation of an agency is a capital or a
revenue receipt, it nust be considered whether the agency
was in the nature of a capital asset in the hands of the
agent, or whether it was only part of his stock-in-trade.

The |learned Judge also observed that paynents nmade in
settlenent of rights under a trading contract are trading
recei pts ‘and are assessable to revenue, but where a trader
is prevented fromdoing so by external authority in exercise
of a parampunt power and i's awarded conpensation therefor,

whether the receipt is a capital receipt or a revenue
receipt wll depend upon whether it 1is conpensation for
injury inflicted on'a capital asset or on stock-in-trade.

In Pairce Leslie and Co. Ltd. v. Conmi ssioner of |Incone-tax,

Madras(’) the assessee conpany took up nanagi ng agenci es of
several plantation conpanies. The nmanagi ng - agencies were
liable to termination, but the assessee was entitled to
conpensation by the terns of the agreenent. The Talliar
Estates Ltd. was one of the -conpanies nmanaged by the
assessee. The agreenent was a conposite agreenent about the
nmanagi ng agency rights and certain other rights. Wwen the
Talliar Estates Ltd. went into liquidation the ‘assessee
received Rs. 60,000 by way of conpensation for [|oss of
of fice and the question arose

(1) 381. T. R 356
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whet her that amount was income in the hands of the assessee.

The Madras High Court held that the | oss of one of severa

managi ng agencies had little effect on the structure of the
assessee’s business even in tea or onits profit earning
apparatus as a whole and the term nation of —the agreenent
with the Talhar Estates could well be said to have been
brought about in the ordinary course of business of the
assessee and therefore the anpbunt received was~ a trading
receipt.

In the South India Picture Ltd.’s case(): Rai Bahadur Jairam
Valji’s case(’) and Peirce Leslia Conpany’s case(’) it. was
hel d that the receipt of conpensation for |oss of agency was
in the nature of revenue. |In the South India Pictures
Ltd.’s case(’) the anpunt received was not conpensation for
not carrying on its business, but was a sum paid in the
ordi nary course of business to adjust the relations between
the assessee and the producers; the termnation of the
agreenments did not radically or at all affect or alter the
structure of the assessee’s business, and the armount
received by the assessee was only so received towards

conmission i.e. as conpensation for the [ oss of comm ssion
which it would have earned, had the agreenments not been
term nat ed. Therefore, the ampbunt was not received by the

assessee as the price of any capital assets sold or
surrendered or destroyed, but the anpbunt was sinply received
by the assessee in the course of its going distributing
agency business and therefore it was an i ncome receipt. In
that case the majority of the Court held on three distinct
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grounds, viz., (i) that the assessee did not part with any
capital asset; (ii) that the amobunt was received in the
course of the distributing agency business which was
continued, and (iii) that the ternmination of the agreenents
did not radically or at all affect or alter the structure of
the assessee’s business, that the sumreceived was revenue.
Rai Bahadur JairamValji’s case(’) was one of conpensation
received for termination of a trading contract. In Peirce
Leslie and Conpany’'s case(’') there was termination of
office, but it was held to be brought about in the ordinary
course of the trading operations of the assessee.

(i) 29 1.T.R 910 (2) [1959] Supp. | S.CR iio (3- 38
|.T.R 356
120

On the other side of the line are cases of Conmi ssioner of
I ncome-tax, Hyderabad-Deccan v. Vazir Sultan and Sons(’) and
CGodrej and Co. v. Conm ssioner of Inconmetax, Bonmbay City
(2). In Vazir Sultan-and Son's case(’) the majority of the
Court 'hel'd that compensation paid for restricting the area
i n which 'a previ ous agency agreenment operated was a capita
recei pt, not assessable toinconetax. It was held that the
agency agreements were not entered into by the assessee in
the carrying on of their business, but formed the capita
asset of the assessee’s business which was exploited 'by the
assessee by entering into contracts with various custoners
and dealers in the respective territories; it formed part of
the fixed capital of the assesssee’ s business and was not
circulating capital or stockin-trade of their business and
therefore paynment nade by the conpany for determ nation of
the contract or cancellation of the agreenent was a capita
recei pt in the hands of the assessee.

In Godrej and Co.’'s case(’) the nanagi ng agency agreenent in
favour of the assessee of a limted conpany which was
originally for a period of thirty years and under which the
assessee was entitled to a conmission at certain rates was
nodi fi ed and renunerati on payable to the managi ng agents was

reduced. As conpensation for agreeing to this reduction
the assessee received Rs. 7,50,000 which was sought to be
taxed as inconme in the hands of the assessee. This/ Court

hel d, having regard to all the attending circunstances, that
the amount was paid not to make up the difference between
the higher renuneration and the reduced renuneration, but in
truth as conpensation for rel easing the conpany from the
onerous terms as to renuneration as it was in terns
expressed to be; so far as the assessee firmwas concerned
it was received as conpensation for the deterioration or
injury to the nmanagi ng agency, by reason of the rel ease of
its rights to get higher remuneration and, ‘therefore, a
capi tal receipts.
On an anal ysis of these cases which fall on two sides of the
dividing line, a satisfactory neasure of consistency
(1) 36 1. T. R 175

(3) 36 1.T.R 175
(2) 37 r. T.R 381
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in principle is disclosed. Were on a consideration of the
-circunmstances, paynent is nade to conpensate a person for
cancel | ation of a contract which does not affect the trading
structure of his business, nor deprive him of what in
substance is his source of incone, termnation of the
,contract being a normal incident of the business, and such
cancellation |leaves himfree to carry on his trade (freed
from the contract term nated the receipt is revenue: Were
by the cancellation of an agency the trading structure of
the assessee is inpaired, or such cancellation results in
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loss ,of what my be regarded as the source of the
assessee’'s incone, the paynent made to conpensate for
cancel lation of the agency agreenent is normally a capita
receipt.

In the present case, on a review of all the circumnstances,
we have no doubt that what the assessee was paid was to
conpensate him for |loss of a capital asset. It matters
little whether the assessee did continue after t he
determ nation of its agency with the Fort WIlliam Jute Co.
Ltd to conduct the remaining agencies. The transaction was
not in the nature of a trading transaction, but was one in
which the assessee parted with an asset of an enduring
val ue. W are, therefore, unable to agree with the High
Court that the anpunt received by the appellant was in the
nature of a revenue receipt.

We accordingly record the-answer on the question submitted
by the Tribunal in the negative. The appellant would be
entitled to its costsin this Court.




