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ACT:

Madhya Pradesh General Sales Tax Act (M~ P. Act 2 of 1959)
ss. 19(1) and 52- Assessment under repeal ed Act-Reassessment -
Period of limtation-Amrendnent of s. 19(1)-Proviso-Effect.

HEADNOTE

Pendi ng assessnent to Sales-tax of respondent’s turnover
under the Central Provinces and Berar Sal es Tax Act, 1947,
the Mdhya Pradesh CGeneral Sal es Tax Act, 1958, <cane into
farce repealing the former Act Thereupon, the respondent was
assessed to tax under s. 11-A(1) of the repealed Act. / After
nore than three years fromthis assessnent, the  Sales Tax
Oficer issued a notice for reassessnment under s. 19(1) of
the new Act, which provided five years period for - reopening
escaped assessnment. The respondent objected that his sales
had been assessed under the repealed Act, where t he
[imtation of three years for reassessnent was prescribed
and the proviso to s. 19(1) of the new Act preserved the
rights acquired under the repealed Act. The Sal es-tax
Oficer rejected the objection. The respondent filed a wit
petition in the Hi gh Court which was allowed. Thereafter,
the principal clause of s. 19(1) was anended retrospectively
to include assessnents under the repealed Act. |In appeal to
this Court-. the appellant Sales-tax Oficer, contended that
the min clause of s. 19(1) was applicable and that by the
subsequent anmendnent to s. 19(1), the principal ' clause
became applicable to cases assessed under the repeal ed Act
and not the proviso.

HELD: The appeal mnust be di snissed.

The nere enforcenent of the new Act by the tine the order of
assessment was passed by the Sales-tax Oficer could not
lead to the conclusion that the assessnent was made. under
the new Act and not under repeal ed Act. [833 H|

The assessment, after enforcement of the new Act, was an
assessment in accordance with the rights and liabilities of
the respondent under the repealed Act; so the proviso to s.
19(1) of the new Act was applicable. The proviso to s. 52
of the new Act also preserved this right of the respondent.
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[834 E]

Even if the effect of the subsequent anending Act was that
under the principal clause of s. 19(1) the reassessnent
could be taken wup within a period of five years, that
provision becane ineffective because of the Cont i nued
exi stence of the proviso.

A proviso is added to a principal clause primarily with the
object of taking out of the scope of that principal clause
what is included in it and what the Legislature desires
shoul d be excluded. [835 D

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 548 of 1965.
Appeal by special |eave fromthe judgnment and order dated
February 28, 1963 of the Madhya Pradesh H gh Court in M sc.
Petition No. 381 of 1962.
A P. Sen, ~ Advocat e- General, WMadhya Pradesh and L N
Shrof f, florthe appellant.
Yogeshwar - Prasad and M V. Goswani, for the respondent.
832
The Judgnent of the Court was delivered by
Bhargava, J. The respondent was a registered deal er carrying
on the business of selling goods |liable to sales-tax under
the Central Provinces and Berar Sales Tax Act, 1947
(hereinafter referred to as "the repealed Act"). For the
period from 3rd Novenber, 1956 to 23rd Cctober, 1957, the
respondent filed his return, which was not accepted by the
Sal es-tax O ficer, who, on March 10, 1959, issued a notice
in FormXIl to the respondent. Subsequent to this notice,
on May 23, 1959, the turnover of the sales of the respondent
was assessed to tax under s. 11 (4)(a) of the repealed Act.
In the nmeantine, on April 1, 1959 the Madhya Pradesh Genera
Sales Tax Act, 1958 (Act No. 11 of 1959) (hereinafter
referred to as "the new Act") came-into force. On  Cctober
23, 1962, the Sales-tax O ficer discovered that part of the
turnover of the respondent for the period nentioned 5 above
had escaped assessnent and issued a notice under s. 19(1) of
the new Act. The respondent raised a prelininary objection
that his sales had been assessed under the repealed Act,
under which the limtation of a period of three years  was
prescribed by section 11 -A for assessment of _escaped
turnover. The Sales-tax O ficer rejected that objection by
Ms order dated 29th Cctober, 1962, and decided to proceed
with the reassessnent. Thereupon, the respondent noved a
petition wunder Articles 226 and 227 of the Constitution
before the H gh Court of Madhya Pradesh, Jabalpur, praying
for the quashing of the order of the Sales-tax Oficer dated
29t h Cctober, 1962, and the notice dated 23rd Cctober, 1962.
The Hi gh Court held that the period of limtation “governing
the proceedings instituted by the notice dated 23rd Cct ober,
1962, was that | aid down under S. 11-A(1) of the repealed
Act, so that the proceedings were barred by tinme. The
notice dated 23rd Cctober, 1962, and the subsequent order
dated 29th Cctober, 1962 were consequently quashed. The
Sal es-tax O ficer of Jabal pur has now conme up to this Court
in this appeal by special |eave against this order of the
H gh Court.

Section 19(1) of the new Act, on whi ch

reliance was placed by the Sales-tax O ficer,

reads as follows

"19. (1) \Were an assessnent has been nade

under this Act and the Conmissioner, in

consequence of any information which has cone
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into his possession, is satisfied that any
sal e or purchase of goods chargeable to tax
under this Act, during any vyear, has been
under - assessed or has escaped assessnment or
assessed at a lower rate or any deduction has
been wrongly nade therefrom the Comm ssioner
may, at any tinme within five calendar vyears
fromthe expiry of such year, after giving the
deal er a reasonabl e opportunity of being heard
and after maki ng such enquiry as he considers
necessary, proceed, in such
833
manner as nay be prescribed, to reassess the
tax payable on any such sale or purchase and
the Commissioner may direct that the dealer
shall —pay, by way of penalty in addition to
the —ampunt of tax so assessed, a sum not
exceedi ng t hat anount
Provided that in the case of an assessnent
nmade under any Act repeal ed by Section 52, the
peri od of reassessnent on the ground of under-
assessment, escaperment or wong deducti on
shal | be as provi ded in such Act
not wi t'hst andi ng t he repeal " thereof."
The contention on/behalf of the Sales-tax Oficer was that
for the sake of assessing the escaped  turnover, t he
provision applicable was that contained in the main clause
of s. 19(1), and that the proviso was not applicable in this
case. On the other hand, the respondent’s contention was
that, in his case, the assessment had been made under the
repealed Act, so that the proviso was applicable and the
period of linmtation for issue of a valid notice was that

laid down in s. Il A(1l) of the repealed Act which is as
fol | ows:
" 11 -A(1). Lf, in-consequence of any
i nformation whi ch has cone into hi s

possessi on, the Conmi ssioner is satisfied that
any turnover of a deal er during any period has
been under-assessed or has escaped  assessnent
or assessed at a lower rate or any deduction
has been wr ongl y made t her efrom the
Conmi ssioner my, at any time within three
cal endar years fromthe expiry of such period
after gi vi ng t he deal er a reasonabl e
opportunity of being heard and after _making
such enquiry as he considers necessary,
proceed, in such manner as may be prescribed,
to reassess or assess, as the case may be, the
tax payable on any such turnover; and the
Conmi ssioner may direct that the deal er /shal
pay, by way of penalty in addition to the
amount of tax so assessed, a sum not exceeding
t hat anount."
The High Court has accepted the plea put forward on behalf
of the respondent.
The facts given by us above clearly show that the origina
assessment of the respondent was in respect of a period when
the new Act had not cone into force. The respondent had
filed the return, and even the notice in that connection was
i ssued by the Sales-tax Oficer prior to the enforcenent of
the new Act. The actual order of assessment was made on
23rd May, 1959, shortly after the new Act had cone into
force. The nere enforcenent of that Act by the tinme the
order of assessnent was passed by the Sales-tax Oficer
cannot lead to the conclusion that the assessnent of the
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respondent was made under the new Act and not under the

repealed Act. It was under s. 52 of the new Act that the

repeal ed

834

Act was repealed, and that section itself, wunder the

proviso, laid down that such repeal shall not affect the

previous operation of the said Act or any right, title,

obl i gation or liability already acquired, accrued or

incurred thereunder. There was also the further addition
that subject thereto, anything done or any action taken (in-
cl udi ng any appointment, notification, notice, order, rule,
form regulation, certificate or licence) in the exercise of
any power conferred by or under the said Act shall, in so
far as it is not inconsistent with the provisions of this
Act, be deened to have been done or taken in exercise of the
powers conferred by or under this Act, as if this Act were
in force on the date on which such thing was done or action
was taken. In view of this proviso it has to be held that
when this new Act cane into force on 1st April, 1959, all
rights, 'title, obligation or liability already acquired,
accrued or incurred under the repealed Act by the respondent
remai ned unaffected and intact. The rights and liabilities,
whi ch had been acquired or incurred under the repealed Act,
included the right or liability to be assessed in accordance
with the provisions of the repeated Act in respect of
turnover of sales effected during the tine when that Act was
in force. The repeal ed Act laid down that turnover was
taxable, howit was to be conputed, and at what rate the tax
was to be charged. These provisions clearly created rights
as well as liabilities of dealers. Those rights and
liabilities were thus preserved by s. 52 of the new Act.
The assessnent which was conpleted in the case of the
respondent on 23rd May, 1959, was, therefore, an assessnent
in accordance with the rights and Jliabilities 'of the
respondent under the repealed Act ; and this being so, it
has to be held that the proviso tos. 19(1) of the new Act
was applicable to the case of the respondent. As a result
of this proviso, the period of reassessnent on the ground of
under - assessnent, escapenment or wong deduction in the case
of the respondent had to be as provided in s 11 -A(1) of
the repeal ed Act, so that the period was three years and not
five years as laid down by s. 19(1) of the new Act. The
notice dated 23rd Cctober, 1962, was clearly issued beyond
the period of limtation prescribed by s. Il -A(1) of -the
repeal ed Act, and the proceedings in pursuance of it~ were
time barred.

In the alternative, this question nmay be exam ned in another
aspect. Section 11-A(1) of the repealed Act itself created
a right in favour of the respondent not to be assessed in
respect of turnover that was under-assessed or had  escaped
assessment after the expiry of the period prescribed in that
sub-section. The proviso to s. 52 of the new Act preserved
this right of the respondent, and on this ground al so,  the,
Sal es-tax O ficer was not conpetent to issue the notice for
reassessnent after that period of I[imtation had expired.

In this connection, |learned counsel for the Sales-tax
Oficer drew our attention to two subsequent pieces of
| egi sl ation that

835

amended the new Act. The first one of these is the Mdhya
Pradesh General Sales Tax (Second Anendnent) Act, 1963 (Act
23 of 1963): (hereinafter referred to as "the Anending
Act"). By section 3 of this Amending Act, section 19(1) of
the new Act was amended, so as to introduce some words in
the principal clause of s. 19(1). The words introduced were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

"or any Act repeal ed by section 52" and they were to be
inserted at both the places where the words "this Act”
occurred in the principal clause. It was urged that, as a
result of this amendnent, this principal clause becane
applicable even to cases in which assessnent had been made
under the repeal ed Act, and, taking into account the effect
of this subsequent anendment, we should hold that the Sal es-
tax O ficer was not inconpetent to nmake the assessnent when
he purported to issue the notice on 23rd Cctober, 1962, as
the notice was issued within the period of five years laid
down in the principal clause of s. 19(1). of the new Act.
It is, however, significant that, though the principa
clause of s. 19(1) was anended, the proviso to it was not
deleted by the Amending Act. The proviso, therefore,
continued to renain in force. It is well-recognised that a
proviso is added to a principal clause primarily with the
object of taking out of the scope of that principal clause
what is included init and what the Ilegislature desires
shoul d be excluded. Consequently, even if it be held that
the effect of the Anending Act was that, under the principa
clause of s. 19(1), the reassessnent of the under-assessed
or escaped turnover in-the case of the respondent could be
taken up wthin a period of five calendar years, that
provi sion becane ineffective because of the conti nued
exi stence of the/proviso. The Arending Act had not cone
into force when the High Court decided the petition’ and
consequently, the Hi gh Court had no occasion-to consider its
effect. However, as we have indi cated above, the order made
by the H gh Court ‘remamins unaffected even after this

amendnent, and the -decision given that “the ‘limtation
applicable to the case of the respondent is that laid down
by s. 11 -A(1l) of the repealed Act is correct. It is true

that the anendrment is s. 19(1) of the new Act nade by the
Anmendi ng Act was, given retrospective effect under s. 5 of
the Anending Act, but that also is immterial, because, even
after the amendnent, the provision contained in the  proviso
had to prevail over the principal (clause of s. 19(1).
The second piece of |egislation brought to our notice was
the Madhya Pradesh General Sales Tax (Second Anmendnent) Act,
1964 (Act 20 of 1964) by which also s. 19(1) of the new Act
was. slightly amended. That anendrment, however, has no
bearing on, the point which we are called upon to decide in
this appeal, and’ consequently, needs no consideration
The appeal fails and is dism ssed with costs.
Y. P

Appeal disnissed.
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