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ACT:

Conpromi se or famly arrangenent-Proof. of-Assunption of
antecedent title of some sort in the parties-Reversioner’s
assent to an alienation-Legal effect thereof.

HEADNOTE:

A famly arrangenent can, asa natter of law, be inferred
froma long course of dealings between the parties.

It is well settled that a conpromise or famly arrangenent
is based on the assunption that there isan antecedent title
of some sort in the parties and the agreement acknow edges
and defines what that title is, each party relinquishing al
clains to property other than that falling to his share and
recogni sing the right of the others, as they had previously
asserted it, to the portions allotted to them Respectively.
That expl ai ns why no conveyance is required in these cases
to pass the title fromthe one in whomit resides to the
person receiving it under the fam |y arrangenent. It is
assuned that the title clained by the person receiving the
property under the arrangenent had al ways resided in him or
her so far as the property falling to his or her share is
concerned and therefore no conveyance is necessary.

But in view of the fact that the Courts lean strongly in
favour of famly arrangenents that bring about harnobny in a
famly and do justice to its various nenbers and avoid, in
anticipation, future disputes which nmght ruin themall the
Supreme Court, carrying the principle further, upheld an
arrangenent under which one set of nenbers abandons al
claim to all title and interest in all the properties in
di spute and acknow edges that the sole and absolute title to
all the properties resides in only one of their nunber
(provided he or she had clainmed the whol e and nade such an
assertion of title) and are content to take such properties
as are assigned to their shares as gifts pure and sinple
from himor her, or as a conveyance for consideration when
consi deration is present.

The legal position in such a case would be this. The
arrangenent or conprom se woul d set out and define that the
title claimed by Ato all the properties in dispute was his
absolute title as clained and asserted by himand that it
had al ways resided in him Next, it would effect a transfer
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by Ato B, C and D (the other nmenbers to the arrangenent) of
properties X, Y and Z, and thereafter B, C and D would hold
their respective titles under the title derived fromA.  But
in that event, the fornalities of |aw about the passing of
title

23

by transfer would have to be observed, and under the present
state of law either registration or twelve years’ adverse
possessi on woul d be necessary. But in the present case
the arrangenent was made in 1875 when t he Tr ansf er of
Property Act was not in force and no witing was required;
and as there is no witing, the Registration Act does not
apply either. Therefore, the oral arrangenent of 1875 would
be sufficient to pass title inthis way and that is what
happened.

Once a reversioner has given his assent to an alienation
whether at the tinme, or as a part of the transaction, or
|ater 5as a distinct and separate act, he is bound though
ot hers nay not be, and having given his assent he cannot go
back on'it-to the detrinment of other persons; all the nore
so when he hinmself receives a benefit.

It is settled law that an alienation by a widow in excess of
her powers is not altogether void but only voidable by the
reversioners, who ‘may either singly ‘or as a body be
precluded fromexercising their right to avoid it either by
express ratification or by acts which treat it as valid or
bi ndi ng.

The principle applicable to the present case is a rule
under|yi ng many branches of the law which precludes a person
who, with full know edge of his rights, has once elected to
assent to a transaction voidable at his instance and has
thus elected not to exercise his right to avoid it, from
goi ng back on that and avoiding it ata |ater stage. ' Having
made his election he is bound by it.

Held, that 1in the present case the plaintiff who is in
titulo now that the succession has opened out, had
unequi vocal |y assented to the( arrangenent wi t'h ful
know edge of the facts and accepted benefit under it, so he
is now precluded fromavoiding it, and any attenpts he nmade
to go behind that assent when it suited his purpose cannot
render the assent once given nugatory even though it was
given when he was not in titulo and even though the assent
was to a series of gifts.

Mst. Hardei v. Bhagwan Singh, (A 1.R 1919 P.C 27); Cif-
ton v. Cockburn ( [1834] 3 My. & K. 76); Wlliamv. WIlIiam
[1866] L.R 2 Ch. 294); Bani Mewa Kuwtivar v. Rani~ Hutl as
Kuwar [1874] L.R | 1.A 157); Khunni Lal v. Gobind Krishna
( [1911] L.R 38 I.A 87); Bamsumrn Prasad v. Shyam Kumar (
[1922] L.R 49 I.A 348); Baia Mddhu Sudhan Si ngh v Booke (
[1897] L.R 24 I.A 164); Bijoy CGopal v. Sm Krishna [1906]
LR 34 1.A 87); Ramgouda Annagowda v. Bhauaheb <( [1927]
LR 54 1.A 396); Dhiyan Singh v. Jugal Kishore (' [1952]
S.C R 478 at 488); Rangaswani Gounden v. Nachi appa Goui nden
([1918] L.R 46 I.A 72 at 86 & 87), referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 92 and 94
of 1950.

24

Appeal s fromthe Judgnents and Decrees dated the 20th March
1942 of the Allahabad H gh Court in First Appeal Nos. 154
and 152 of 1934 arising Qut O the Judgnents and decrees
dated the 25th August 1932 of the Court of First Additiona




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 17

Subor di nat e Judge, and First Additional GCivil Judge,
Mor adabad in Oiginal Suit Nos. 90 and 87 of 1931
respectively.

N. C. Chatterji, (S S. Shukla with him for t he
Appel | ant s.

CGopi Nat h Kunzru, (B. P. Maheshwari with him

for Respondent No. 1.

P. C. Agarwala, for Respondent No. 2 in Civil Appeal No.
94 of 1950.

1955. March 22. The Judgnent of the Court was delivered by
BosE J.-These appeals arise out of two suits which were
heard together along with two other suits with which we are
not now concerned. Al four raised the same set of
guestions except for a few subsidiary nmatters. They were
tried together and by common consent the docunents and
evidence in the various cases were treated as common to all
They were all governed by one common judgrment, both in the
first Court and on appeal. The defendants appeal here.

The plaintiff, Mukand Ram is comon to all four cases. He
sues in ' _each suit as the reversioner to one Pandit Nanak
Chand who was his materdal ‘grandfather. The famly tree is
as bel ow

25
Nanak Chand d. 23-7-75
W Mst. Pato. d. Jan. 1875.
Mst. Maha Devi Vst. Durga Devi Mst .. Har Dev
d. 1912 d. 1888 d. 10-9-19
H: Nat hmal Das H: Jwal a Prasad H: Bhawan

Shankar
Mst. Ram Pyare
Bhukhan Saran Banwari Lal Sital Prasad Shyam Lal  Pyare-

Lal
(dead) (dead) (deft.5)
Brij Lal Mukand Ram
(dead) (PIff.No.1)

26

The plaintiff's case is that the properties in the four
suits bel onged to Nanak Chand who died on 23-7-1856 | eaving
a widow Mst. Pato and three daughters, Maha Devi, Durga
Devi and Har Devi. On his death, his w dow Mt~ Pat o
succeeded. She died in January 1875 and the estate then
went to the three daughters. O them Durga Devi died in
1888, Maba Devi in 1912 and Har Devi in 1919 The
plaintiff’s rights as reversioner accrued on Har Devi’'s
deat h on 10- 9- 1919. But before this cane certain
alienations which the plaintiff challenges in the present
suits. The suits were filed on 8-9-1931

In Cvil Appeal No. 92 of 1950, the <challenge is to a
nortgage effected by Durga Devi on 3-3-1887 in_ favour of
Sahu Bitthal Das. The nortgagee sued on his nortgage,
obt ai ned a decree and in execution purchased the properties
hinself. The plaintiff’'s case is that Durga Devi only had a
life estate and, as there was no necessity, the nortgage and
the subsequent auction purchase do not bind him

In Cvil Appeal No. 94 of 1950, there are two alienations,
both sales. The first, dated 23-9-1918, was by Pyare La

(son of Durga Devi) in favour of Shyam Lal, son of Ml chand.
(This is not the Shyam Lal who was Pyare Lal’'s brother).
The vendee | ater sold the properties to the first and second
def endants on 5-3-1927. One of the vendees, the first
defendant, is yet another ShyamLal: Shyam Lal son of
Har bi | as.

The other sale was by Brij Lal’s guardian on behal f of Brij

Lal, Brij Lal then being a minor. It was on 25-11-1919 in
favour of Chheda Lal. The first and second defendants
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preenmpted this sale after a fight in Court and took
possessi on under the decree which they obtained.

The plaintiff’s case is that Har Devi was alive at the date
of the first sale and as the reversion had not opened out
Pyare Lal bad no power to sell. 1In the case of the second
sale, the reversion had opened out but Brijlal being nore
renote than the plaintiff got no title, so that sale is also
bad.

The defendants’ case is that the properties in these

27

two suits (as also in the other two suits with which we are
no |onger concerned) did not belong to Nanak Chand and
formed no part of his estate; they bel onged exclusively to
Mst. Pato as part of her personal estate

On 22-1-1864 Mst. Pato executed a docunent which she called

a deed of agreenent but which, if it is anything at all, is
a wll. There are no other parties to it and she purports
thereby  to dispose of her properties after her death. The
defendants in Civil Appeal No. 92 of 1950 have called it a
will. After saying that she will remain in possession and
occupation_ as long as shelives, Pato says that after her
death her three daughters will be the owners and will either
remain joint possession or-wll divide the estate in equa
shares and, in that event, will take possession of their
respective shares and will be the "owners" of them

But before she died Pato nade anot her disposition of her
estate during her life time in the'year 1875 which, of
course, abrogated the will. This was done ‘orally. The
defendants say that this was a famly arrangenent in which
each of the three daughters was given certain properties
absolutely so that each becanme the absolute owner of
whatever fell to her share. Pato al so gave properties to
each of her four grandsons who were  then living, ' namely
Kanhai ya Lal, Mukand Ram Banwari Lal and Sital Prasad. The
defendants asserted that they also took separate and
absolute estates inmediately and said that each has been
hol di ng and dealing-with the (properties SO di vi ded,
separately and as absol ute owners, ever since. Thus, at the
dates of the transfers now chall enged, each alienor had an
absolute title to the properties alienated and the plaintiff
has none.
The trial Court held that though nost of the properties in
Pato’s hands came from her husband Nanak Chand, t he
plaintiff bad not shown that the properties with which his
four suits were concerned forned part of Nanak Chand’s
estate.
An issue was al so franed about the fanmly settlenment and one
about estoppel. On both those point

28
the |earned Judge found against the plaintiff. The result
was that all four suits were dism ssed.
The High Court reversed these findings on appeal and held
that all the properties, including the ones in suit, formed
part of Nanak Chand s estate. The | ear ned Judges al so held
that though there was a famly arrangenent, it was a purely
voluntary settlenent nmade by Pato and was not nade as the
result of any dispute and that in any case it did not bind
the plaintiff who was not a party to it and who does not
claim through any of those who were. They also held that
there was no estoppel. Accordingly, the plaintiff’'s claim
was decreed in each of the four suits.
Appeals were filed here in all four suits by the various
defendants but G vil Appeals Nos. 91 and 93 of 1950 were
di smissed for want of prosecution, therefore the decree of
the Hi gh Court in the two cases out of which those appeals
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arose wll stand. W are nowonly concerned with GCvi
Appeal s Nos. 92 and 94 of 1950.

In the lower Courts nuch of the effort was concentrated on
finding out which items out of a large nass of property
bel onged to Nanak Chand and which did not. W do not intend
to look into that because it it is unnecessary on the view
we take. We will therefore assune, w thout deciding, that
all the properties in dispute were part of Nanak Chand' s
estate.

W will deal first with the famly arrangenent. The | earned
counsel for the plaintiff argued that the defendants never
set up a fam ly arrangenment though they have used the words
"famly settlenment”. He contended that what they really
pl eaded was a gift out and out by Pato. It was pointed out
that the defendants never suggested a dispute, neither did
they suggest that any one ever questioned or doubted Pato’s
absolute title tothe property. Therefore, it was argued,
the present case, which is based on the assunption that the
property ‘was - not Pato’s and that she was |aying wongful
claimto it, cannot be allowed because it flies in the face
of the defendants’ pleadings.

29

There is not much in this objection. The defendants did
plead a famly arrangenent and the matter was put in issue
and fought out. The defendants’ case was that all the
property was Pato’s.” The plaintiff’'s case was that it was
all Nanak Chand’s.. The issues were-

"4. \Wether Mst. Pato gave properties separately to each of
her three daughters and to daughter’s sons and put them in
proprietary possession and they renai ned absol ute owners of
their properties and what is its effect on the case?

5. Wet her the arrangenent nentioned in issue No. 4 was by
way of fanmily settlenment and what is its effect on the
case?"

These issues are broad enough to cover the present point.
If the properties really belongedto Nanak Chand, ' as the
plaintiff clains, then the casefor a famly settlenent

becomes all the stronger, for it .is clear that Pato laid
claim to them as her own properties of which she’ could
di spose by wll, for that is what the document —of 1864
really is. |I1f, on the other hand, they were her properties,

as the defendants say, then she had the right either to gift
them outright or to settle themas the defendants say she
did by way of a famly arrangenent. 1In either case, the
matter was fully fought out and neither side was m sl ed.

The real question we have to decide is, ‘has the famly
arrangenent been proved? W think it has.

The direct evidence on this point is that of Shyam Lal (D W
I in CA 94/50) and the first defendant there. He tells us
that he had noney lending transactions with Har / Devi,
Kanhai ya Lal, Shyam Lal and Pyare Lal on unregistered bonds
from 1902 till 1910 and from 1910 on registered nortgage
bonds. He says that-

"They" (that is to say, Har Devi, Mikand Ram Kanhaiya  Lal,
Shyam Lal and Pyare Lal) "showed one copy of a deed of will
and said that WMt. Pato had given the property to her
daughters and grandsons........ | amilliterate and Kanhaiya
Lal brother of Muikand Ram had the deed of will read over to
me at

30

the time of nortgaging property in 1909 or 1910. It was by
neans of that paper that | came to know that Mst. Pato had
nmade her daughters and grandsons absolute owners and | know
of the property which was nortgaged to nme".

Now it is true that the so-called will of 1864 does not make
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provision for the grandsons, nor does it expressly confer an
absolute estate on the |legatees, but the witness is
illiterate and had to depend on what he was told about the
contents and meani ng of the docunent, and what we have to
test is the truth of his assertion that the plaintiff Mikand
Ram and Kanhaiya Lal, and other menbers of the famly, told
himthat Mst. Pato had given the property to her daughters
and grandsons. |If they told himthis, as he says they did,
then it operates as an adnission against Mkand Ram and
shifts the burden of proof to himbecause he was one of the
persons who made the statenent. The statements made by the
others are not relevant except in so far as they prove the
conduct of the famly.

The plaintiff (P.W 11 in C.A 91/50) admts that Mst. Pato
divided the estate but says that it was only for convenience
of managenent and that neither she nor her daughters had, or

pretended to have, anything nore than a life estate. He
denies ~that there was any gift or famly arrangenent. But
he had to adnit that the grandsons al so got properties at
the sanme tine. Hi s explanation is that it was for the

pur poses of "shradh" and pilgri nage to Gaya and he says that
though they were given possession they were not t he
"owners".

We now have to choose between these two w tnesses and see
which is telling the truth. But before doing that we wll
advert to another nmenber of the famly, Pyare Lal, who was
exam ned as a witness (DDW 17) in C A 92/50. He adnits a
series of sales made by himbut says that he had no wilt of
his own and that he did just what Mukand Ramtold him

Now to go back to the year 1864 when Mst. Pato nade the so-
called will of 1864. This docunent was

31

construed by the Privy Council in Mast. Hardei v.  Bhagwan
Singh(1) and their Lordships said-

"In the events which happened this docunment did not become
operative, but it is relevant as showi ng that at the date of
its execution Pato was claimng an absolute right to dispose
of the whole of the schedul ed property".

Mukand Ram was not a party to that |litigation and the
decision does not bind himbut it operates as a judicia
precedent about the <construction of that docunent, a

precedent with which we respectfully agree. She says there
that the property "belongs exclusively to me wthout the
partici pation of anyone else". That assertion, coupled with
the fact that she purported to dispose of the property after
her death (which she could not have done as a limted
owner), and taken in conjunction with the subsequent conduct
of the daughters and that of the grandsons, i mports
adm ssions by themthat that was her claimand leaves us in
little doubt about what she meant. W therefore reach the
sane concl usion as the Judicial Conmittee and hold that Mst.
Pato cl ai med an absolute estate in 1864.
W w il now exam ne the conduct of the famly after ' Pato’s
death and the claims put forward by themfromtine to tine.
First, we have the statement of Mukand Ramin the w tness
box (P.W 11 in CA 91/50) that on Pato’'s death her
daught ers took separate possession of the properties in the
followi ng villages and towns:
Har Devi Qutabpur Amawti .

Shaker por e.

Lal pur.

Bagh Al am Sarai .

Houses, Shops, etc. in Bazaar Kot,

Sanbhal .
Durga Devi . Keshopur Bhi ndi
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Tat ar pore Ghosi .
Hal f Bil al pat.
Qunmhar wal a Bagh.
(1) AIl.R 1919 P.C 27.
32

Shehzadi Serai .
Houses, shops, etc. in Sherkhan
Serai, Sanbhal .
Maha Devi . Gur et ha.
Behr anpur
Hal f Bil al pat .
Mahmud Khan Ser ai .
Houses, ‘etc. in Kot.
G ove in Al am Ser ai
The plaintiff also admits that the grandsons got sone
properties but does not give details. Al he says is that
they were given properties "for purposes of performance of
"shradh” and pilgrinmge to Gaya".
Next, 'we have a long series of alienations by different
nenbers. ‘of ~ the family with clains. to absolute ownership
whi ch could onl'y have sprung fromtitles derived either from
a gift from Pato or froma famly settlenent. W say
"famly settlement" because we know now that the bul k of the
property (and according to the H gh Court the whole of it)
was Nanak Chand’s. W also know that some of it was
purchased by Pato after Nanak Chand’s death fromthe incone
of the estate. Pato had the right to purchase properties
for herself iif she wanted instead of adding them to her
husband’ s estate and we know she clainmed title to the whole
as an absol ute owner in 1864. ~This claimnmay have been due
to a mstaken view of Hindu law that in the absence of sons
the widow gets an absolute estate, or it nay have been due
to other reasons, but that she nmade the claimis clear, and
the subsequent conduct and statements of the fanmily show
that they either admitted the correctness of her claim and
accepted the properties as gifts fromher or they agreed to
and acted on a famly settlenent to avoid disputes’ on the
basi s that each got an absolute title to whatever properties
fell to his or her share at the time of the division.
The grandsons were nminors at the tinme and were not ~parties
to this arrangenment, whatever its origin, and of course the
wi dow and daughters could not enlarge their limted estates
so as to bind the grandsons
33
however nmuch they agreed anong t hensel ves. But for the
nonent we are not considering the |legal effect of whatever
the arrangement was but whether the conduct of the famly
gives rise to an inference that there was an arrangenment in
fact.
A famly arrangenent can, as a matter of law, be inplied
froma long course of dealings between the parties:  Cifton
v. Cockburn(1) and Wlliamv. WIIlian(1l); and we have such a
course of dealing here. First, there is along series of
alienations by Har Devi stretching from 1877 down to 1916.
We tabul ate them below with the recitals she nade about her
title.
17-1-77 Mortgage Qutabpur Amawti  "owned by ne". Ex. LL-1

(C. A 94
11-1-78 do do Owner: "devol ved
on me fromny Ex. 2J1
not her". (C A 91
20-3-81 do do Owner: "right of Ex.2HL
i nheritance from (C. A 91)
ny father".

7-9-83 Sal e. Lal pur Onner: "right of
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i nheritance". Ex. 2d (C A 91)
23-8-87 Mortgage Qutabpur Amawti No recital Ex.L (C. A 92)
15-7-05 do do Absol ut e owner

wi t h Kanhai yaEx. BB-1 (C. A 94)

Lal and Mukand

Ram
19-11-08 do do No recital Ex. M1 (C A 94)
do
14-11-14 do do do Ex. V (C. A 92)
23-3-15 do do Owner: with Ex. X (C. A 92)
Mukand Ram
17-2-16 do do Wth Mukand Ex. N1 (C A 94)
Ram No recita
28-3-16 do do Omer: with
Mukand Ram
and his son Ex. (G A 94)
Ram CGopa
22-1-18 do Behranpur Omer: with Ex.DDD-1(C A 91)
Buzurg Mukand Ram
and Bhukan
Sar an
23-3-18 do do Omer: with Ex. M1(C A 91)
Mukand Ram
and Pyare Lal
It will be observed that Har Devi sonetinmes clained to

be absolute owner by right of inheritance from her father
and at others from her nother in respect: of the sane
vill age, but whichever way it was,

(1) [1834] 3 My. & K. 76.

(2) [1866] L.R 2 Ch. 294.

5

34

the claimto absolute ownership Was consistent throughout.
This could only be referable to a family settlenment  where
the origin of the property was in -doubt but which was
settled by bestowing, or purporting to bestow, an absolute
estate on the daughters.

It will also be noticed that in [later years Har Devi joined
with Mikand Ram but still clainmed an absolute estate  al ong
with him This was for the foll owi ng reason. Soon after

Mukand Ram attained nmmjority, the nother and sons
quarrel | ed. On 11-2-1890 they referred their dispute to
arbitration, Ex. RR-1 (C. A 94). Mkand Ram becane a mmj or
in 1890 and Kanhaiya Lal in 1884. It appears from their
agreement of 11-2-1890 that Har Deyi clainmed an absolute
title while her sons said she was only a limted owner. But
the sons agreed to accept a decision to the effect that she
had an absolute estate in the whole of the property in
di spute between them should the arbitrator so decide. The
properties were--

Qut abpur Amawti ,

Shaker por e,

Houses, shops, etc. in Mhalla Kot in Sambhal

Anot her significant thing is that in this docunent  both
not her and sons agreed that all of Nanak Chand’s grandsons
then in being were in separate possession and absolutely
entitled to certain other properties which they expressly
agr eed were not to form the subject-natter of the
arbitration. Here again, these titles could only be
referable to a fam |y arrangenent, for the grandsons could
not have got an absolute estate in any other way; nor could
Har Devi. Mikand Ramtells us as PPW 11 (C. A 91) that he
and his brother Kanhaiya Lal got Shakerpore and sone shops
in Bazar Kot, Sanbhal, as a result of this arbitration, but
does not say what happened to Qutabpur Amawti. But it is
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significant that Har Devi’'s dealings with Qutabpur Amawi
after this date were all jointly with Kanhaiya Lal and
Mukand Ram It may be that the arbitrator awarded it
jointly or they agreed to hold it on that basis. W do not
know. Al we know is that they nortgaged it jointly.

35

Behranpur fell to Miukand Ramis share and in the nortgage of
the property in 1918 Har Devi joined with Mukand Ram and
Murari Lal’s son Bhukan Saran in one case and with Pyare La
in the other. But except for the last two nortgages of 1918
the conduct of Har Devi and her sons for 39 years from 1877
to 1916 as disclosed in these deeds is only consistent wth
the famly arrangenent which the defendants allege, for on
no ot her hypothesis could either the nother or the sons have
laid claimto an absol ute estate

W wll next turnto Durga Devi. She died in 1888 but
before she died she nortgaged Keshopur Bhindi which had
fallen to her share on 3-3-1887 by Ex. U1 (C. A 93) and
claimed to be the owner.

Then thereis Maha Devi. The only direct evidence we have
of her conduct-is a witten statenment that she filed in O S
177/97, Ex. 2Bl (C. A 91). She asserted there on 5-1-1898
that she had been in-proprietary possession and occupation
of her divided share of the property obtained by her from
her nother under a /deed of will. The circunstances in which
she nmade this statenment are to be found in the judgnent in
that suit, Ex. d (C A 91). The suit was by Har Devi
against her sister and a transferee who clainmed title
through the other sister Durga Devi. Har Devi's allegation
was that Durga Devi had nortgaged Keshopur Bhindi and
Tatarpore Ghosi on 3-3-87. The nortgagee sued-on his deed
and obtained a decree for sale. In execution of the decree
he purchased the properties hinself Durga Devi died.in 1888
and Har Devi claimed that Durga Devi had only a linmted
estate and that Maha Devi and herself were entitled -to the
properties by survivorship. Mha Devi refused to  support
her sister and took up the position that each sister, or at
any rate that she, Maha Devi, got an absolute estate in the
property that cane to her and of which she was  placed in
separate possession, from Pato. On 16-12-10 WMha Devi
nort gaged Behrampur Buzurg and clained that it belonged to
her, being property left to her by her nother in which no
one el se had any rights. The deed

36

is Ex. BB-1 (C.A 93). On 2-7-11 she sold Bilalpat and
claimed to be its exclusive proprietor, Ex. ~R1 (C-A 93).
We now come to two statenents made by Har Devi and Maha Devi
as wtnesses in that suit. Strong exception was taken to
their admssibility because the plaintiff was not a party to
the earlier Ilitigation. It is a nmoot point whether they
woul d be adni ssi bl e under section 32(3) of the Evidence Act,
but we need not decide that because we do not intend to use
them as proof of the truth of the facts stated in them But
they are, in our view, adnm ssible to show the conduct  of
these two | adies. The conduct of the various menbers of the
famly is relevant to show that their actings, viewed as a
whol e, suggest the existence of the family arrangenment on
whi ch the defendants rely. At this distance of tine gaps in
evi dence that woul d otherw se be avail able have to be filled

in from inferences that would normally have little but
corroborative val ue. But circunstanced as we are,
i nferences fromthe conduct of the famly is all that can

reasonably be expected in proof of an arrangenent said to
have been made in 1875. The statements that Har Devi and
Maha Devi made as witnesses are therefore as relevant as
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recitals nade by themin deeds and statenents nade by them
in pleadings. They do not in thenselves prove the fact in
issue, nanely the famly arrangenent, because, in the
absence of section 32(3), they are not admissible for that
purpose, but as their conduct is relevant these statenents
are admi ssible as evidence of that conduct.
Maha Devi’'s statenent is Ex. 2-Al (C. A 91) and Har Devi’s
Ex. 2-FI (C. A 91). Both speak of an arrangenent effected
by Pato in her life time and say that they entered into
separate possession of the properties by reason of that
arrangenent . Har Devi says in addition that the grandsons
were included in the arrangenent and gi ven properties too.
Therefore, we know that this is the title under which each
clained to hold in OS. No. 177/97. It is proof of their
assertion of this title at that early date and though it is
no proof of the truth of those assertions it is proof of the
37
fact that the assertions were made and that is all we need
at the noment.
We turn next to the conduct of the grandsons, and first we
will consider the plaintiff Mikand Ram and his brother
Kanhaiya Lal. The plaintiff attained majority in 1890 and
from that date down to 1922 we have a series of assertions
of atitle that can only spring fromthe famly arrangenent.
First, we have the deed of 11-2-90, Ex. RR-1 (C A 94)
which we have already considered in connection wth Har
Devi. This is the agreenent between his brother and hinself
on the one hand and Har Devi on theother to refer their
dispute to arbitration. W have already commented on the
fact that the two brothers asserted an absolute title to
properties that were in their possession and -acknow edged
the absolute title of Pyare Lal and Shyam Lal to the
properties of which they were possessed. The only ' dispute
they were prepared to submit to arbitration was about the
properties in Har Devi's possession and there, they were
prepared to accept a decision upholding Har Devi's claim to
an absolute estate.
After this cane the foll ow ng dealings:
20-11-91 Sale Shahzadi Proprietary pos- Ex. 2 K1 (C/A 91)
Sar ai session "devolved

on us by right of

i nheritance from

Pato ".
28-7-93 Sal e Dugawatr Proprietary pos- Ex. 2 El (C A _91)

session "by right

of inheritance".
2-7-96 Mor t gage Qut abpur " ancestral and Ex. KK-1(C. A

Amaw i 94)
pur chased by
us": Possessed

by us....w thout
the participation of ‘anybody
el se".

30-1-00 Sal e Bazar Mah- " Proprietary pos-Ex. U (C A 92)
mud Khan session" by "right
Sarai, Sam of inheritance"
bhal " wi thout the par-
ticipation of anyone else."
15-7-05 Mor t gageQut abpur Onner s: wi t hHar Ex. BB- 1( C. A. 94)
Amawt i Devi "w thout the
partici pation of
anyone el se".
38
Kanhai ya Lal died about this tine and thereafter Mukand Ram
continued to nmnmke transfers claimng to do soin his own
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right. He nmade the following along with Har Devi. W have
al ready anal ysed them They were-

19-11-08 Ex.M (C A 94)

14-11-14 Ex.V (C A 92)

23- 3- 15  Ex.X(C A 92)
17- 2- 16  Ex.N-1(C. A 94)
28- 3- 16  EX. MML(C. A 94)
22-1- 18  Ex-DDDL(C. A 91)
23- 3- 18  Ex. ML(C. A 91)

But in addition to these he nade the following transfers on
hi s own:
18-2-16 Sal e Lashkarpur = Absol ute owner. EX. PP-1 (C A

94)
24-4-22 Sal e Houses, etc. do Ex. Y (CA 92

i n Sambhal
23-11-22 Sal e Qut abpur Amawti do Ex. Q (C A 92
Next, we cone to Shyam Lal. H's alienations were as
fol | ows:

19-6-97 Mor tgage. Shops in Sanbhal . Omer.Ex. W1(C A 94)
9-11-07 do House in Sanbhal. No recital Ex. TT-1(C A 94)
17-9-09 do Bil al pat. do Ex. U1 (C. A 94
In addition, he nade the following transfers jointly wth
his brother Pyare Lal
18-1-06 Mdrtgage. Bilalpat & shops No recitals. Ex. EEE-1
i'n Sambhal . (C. A 94)
21-2-10 do Bi | al pat & Sabz. do Ex. AA-1(C. A 94)
Pyare Lal also made two transfers on his own-
23-9-18 Sal e Bi | al pat. " Devol ved on Ex. 15(C A 94)
me" f rom Nanak Chand
by right of inheritance.
2-1-20 do do do Ex. 18 (C. A 93)
Lastly, there is Bhukban Saran, who is  Mubha Devi’'s
daughter’s son. He transferred as foll ows:
26- 3-18 Sal eHouses, etc.in Absoluteand

Sanbhal . exclusive Ex. MM 1 (C. A 92)
owner .
9-1-21 Rel i nqui sh- Bil al pat do Ex. DD-1 (C A 93)
nment .

These docunents disclose a long |ine of conduct on the part
of the various nenbers of the fam |y and show that from 1877
down to 1922 each dealt with the properties in his or her
possessi on as absol ute
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owner and set up exclusive proprietary title to t he
properties transferred. It is true the source of title was

not consistently stated, sonetinmes it was said to be Pato
and at others Nanak Chand, but the assertion to a separate,
exclusive and absolute title in each is comon all through

There is only one way in which they could have  got  these
exclusive titles and that is by a famly arrangenent, for
whet her the property was Nanak Chand’ s or whether it was
Pato’s, in neither event could any one of these persons have
obtained an absolute estate on the dates with which we are
concerned: the grandsons, because the reversion had not
opened out; the daughters because, either way, they would
only be limted owners under the Hndu law. But if there
was a family arrangenent assented to by the daughters and
| ater accepted and acted on by the sons when they attained
majority, their claimto separate and independent absolute
titles is understandable. It does not matter whether the
claims were well founded in |law because what we are
considering at the nmonent is not the legal effect of the
arrangenent but whether there was one in fact.

Now, in spite of all these dealings, the conduct of Har Devi
and Mikand Ram and Kanhaiya Lal was not always consistent.
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They were greedy and while insisting that they be allowed to
hold on to what they had got, they wanted to snatch nore if
and when they could. The ball started rolling in 1890 as

soon as Mikand Ram attained mgjority. There was the
reference to arbitration in that year to settle their
dispute with their nother Har Devi. But even there, there

was the inconsistency regarding their own properties to
whi ch we have already referred. Mukand Rami s | at er
expl anati on in the wtness box that they got t hose
properties for shradh purposes and for a pilgrinage to Gaya
cannot be believed.

Next, there was the suit by Mikand Ram and Kanhaiya La

agai nst their aunt Maha Devi in 1895: S. No. 21/1895, Ex. 31
(C.A 91). That was occasioned by two sal es by Maha Devi on
19-2-83 and 20-5-85. She stoutly naintai ned that she had an
absolute title.
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The litigation had a chequered career and wultimately the
suit was di sm'ssed as barred by tine.

Next canme suit No. 177 of 1897, Ex. G (C A 91), in which
Har Devi sued Maha Devi and a transferee. This time it was
to set aside an alienation by Durga Devi, Durga Devi then
being dead. Har Devi claimed that the property was Nanak
Chand’s and that the daughters were limted owners. But
agai n Maha Devi stood by the fam |y arrangenent and asserted
an absolute title in all the daughters; Ex. 2Bl (C A 91).
W have seen that Har Devi entered the box and admitted the
arrangenent: Ex. 2F-1 (C A 91). The suit wvery naturally
failed, but the result of the litigation is not relevant
because the plaintiff  was not a party. VWhat we are
examning is the conduct of Har Devi.

In 1913 Har Devi tried again after Maha Devi’'s death, this
ti me against alienees from Miha Devi.~ This is the suit that
went up to the Privy Council, Mst. Hardei v. ' Bhagwan
Singh(1l). She failed again’.

Havi ng fail ed agai nst Maha Devi in the 1897 litigation, Har
Devi next tried her luck against WMha Devi's /grandson
(daughter’s son) Bhukhan Saran, after Maha Devi's death.

The suit is OS. 52/14, Ex. 78 (C.A 94). This tine she
succeeded with respect to sone itens and failed as regards
the rest. But again the result is irrelevant: Exs. 6 and 8
(C. A 94).

Now what we are exam ning at the nonment is whether~ Shyam
Lal, DD W I in CA 94, is to be believed when he says that
Mukand Ram anpng others, told him about the famly
arrangenent tinder which Pato had divided all her —property
bet ween her daughters and their sons. It is. evident from
what we have said above that Mkand Ram | had been
consistently asserting such atitle for 31 years from 1891
to 1922 despite his aberrations in 1890 and 1895. |n parti-
cular he did this whenever he wanted to borrow noney or to
sell property: and he makes a significant adm ssionin the
witness box as P. W 11 in C A 91 that-

(1) AIl.R 1919 P.C 27.
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“In the nortgage or sale of the property over which Mst.
Har Devi was in possession none of her sisters or sisters’
sons j oi ned. Simlarly, in the sale or transfer of the
property that cane to Durga Devi, none of her sisters or
ot her sisters’ sons joined".

He also admits that there was a division and separate
possession from 1876. He says that it was for conveni ence
of managenent and says that it was after Pato’s death, but
in view of the nmass of evidence that we have just anal ysed,
we think it far nore likely that he told Shyam Lal just what
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Shyam Lal says he did. After all, he was borrowing noney
from Shyam Lal on each of these occasions; so there is every
reason to believe that he woul d have told Shyam Lal what he
had so repeatedly asserted to his other transferees. We
accordi ngly believe Shyam Lal

That at once shifts the burden of proof to the plaintiff,
and what is his explanation? First, a division of the
estate for convenience of nanagenent (but that does not
explain the |long chain of unchallenged transfers bar Har
Devi's efforts in four cases); and second, that t he
grandsons got property absolutely for the purposes of shradh
and pilgrimge: 'an explanation which we disbelieve). W
are therefore left with the plaintiff’s adm ssion to Shyam
Lal and that adm ssion, coupled with the conduct and actings
of the famly, firmy establishes the fanily arrangenent.
We accordingly hold that, whether the property belonged to
Pato or to Nanak Chand, Pato claimed an absolute right which
the daughters —acknowl edged, and in return they and their
sons were given separate and absolute estates in separate
portions ‘of 'the property inmedi ately.

This arrangement bound the daughters because they were
parties to it and received good consideration. But so far
as the sons are concerned, they were mnors at that tine and
were not parties to this arrangenment, for no one suggests
that they were represented by guardians who entered into it
on their behalf.  Therefore, the properties they received
were, so far as they are concerned, gifts pure and sinple 6
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from Pato wth the assent of her daughters. It does not
matt er whet her the  properties were Pato’ s excl usi ve
properties or whether they cane to her from her husband
because, either way, the title to the properties resided in
her and she was the only person conpetent to pass it .on to
anot her . If her title was absol ute, the sons got absolute
estates. If it was the limted title of a H ndu w dow, they
obtained a limted title good during her life, and, as the
daughters consented to the gifts and obtained properties for
thenselves as a result of the arrangenent that resulted in
these gifts, they would not be permitted to question the
gifts; and the Privy Council so held in Har Devi’s suit
agai nst the alienees from Maha Devi: Mt. Hardei v. Bhagwan
Si ngh(1). But so far as the grandsons are concerned, ~the
nere,’ fact that each received a separate gift fromPato at
a tine when they were not conpetent to assent or to dissent
would not initself bind them To achieve that result,
there would have to be sonething nore; and it is to that
somet hing nmore that we will now direct our attention.

But before doing that, we will pause to distinguish Ran

Mewa Kuwar . Rani Hul as Kuwar (2); Khunni Lal . v. ~Gobind
Krishna Narain (3), and Ransunran Prasad v. Shyam Kunari

(4). It is well settled that a conpromise or famly
arrangenent is based on the assunption that there is an
antecedent title of sone sort in the parties and the
agreement acknow edges and defines what that title is, each
party relinquishing all clains to property other than that
falling to his share and recognising the right of the
others, as they had previously asserted it, to the portions
allotted to themrespectively. That explains why no con-
veyance is required in these cases to pass the title from
the one in whomit resides to the person receiving it under
the famly arrangenent. It is assuned that the title
clained by the person receiving the property under the
arrangenent had always resided in himor her so far as the
property falling to his or her share is concerned and
therefore no conveyance is
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(1) A1.R 1919 P.C. 27.

(2) [1874] 1 I.A 157, 166.
(3) [1911] 38 | A 87, 102.
(4) [1922] 19 |. A 342, 348.
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necessary But, in our opinion, the principle can be carried
further and so strongly do the Courts lean in favour of
fam |y arrangenments that bring about harnony in a famly and
do justice to its wvarious nenbers and avoi d, in
anticipation, future disputes which mght ruin them all
that we have no hesitation in taking the next step (fraud
apart) and uphol di ng an arrangenment under which one set of
menbers abandons all claimto all title and interest in al
the properties in dispute and acknow edges that the sole and
absolute title to all the properties resides in only one of
their nunber (provided he or she had clainmed the whole and
made such an assertion of title) and are content to take
such properties  as are assigned to their shares as gifts
pure and sinple fromhimor her, or as a conveyance for
consi deration when consi deration is present.

The regal position in such acase  would be this. The
arrangenent or conprom se woul'd set out and define that the
title claimed by Atoall the properties in dispute was his
absolute title as clained and asserted by himand that it
had al ways resided/in him Next, it would effect a transfer
by Ato B, C and D (the other nmenbers to the arrangenent) of
properties X, Y and Z, and thereafter B, C and D would hold
their respective titles under the title derived fromA.  But
in that event, the formalities of 1aw about the passing of
title by transfer would have to be observed, ‘and now either
registration or twelve years adverse possession. would be
necessary. But in the present case, we are dealing with an
arrangenent nmmde in 1875 at a tinme when the Transfer of
Property Act was not in force and no witing was required;
an d, as there is no witing, the Registration Act does not
apply either. Therefore, the oral arrangenent of 1875 woul d
be sufficient to pass title in this way and that, in our
opi nion, is what happened.

But these rules only apply to the parties to the settlenent
and to those who claimthrough or under them - They cannot
be applied to the mnor sons who were not parties either
personally or through their guardians and who do not claim
title either through
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Pato or her daughters. So far as they are concerned, what
they received were gifts pure and sinple and the only assent
that could be inferred frommere acceptance of the gift and
not hi ng nore woul d be assent to that particular gift and not
assent to the gifts simlarly made to others; and for /this
reason.

Wien Mikand Ram attained majority he had two titles to
choose from One fromPato as a linmted owner coupled wth
the assent of the daughters to her gift to him In . that
case, he would hold a limted estate till the reversion
opened out. The gift would be good during Pato’'s life tine
because she had that title to convey, and thereafter, till
the three daughters died, because they assented to it and
obtai ned considerable benefit for thenselves from the
transaction out of which it arose. The other title would be
an absolute one on the basis that Pato was the absolute
owner of the properties. That title could only be referable
to the family arrangenent, and if Mukand Ram knowi ng the
facts, assented to the arrangenment ex post facto, he will be
precluded fromchallenging it for reasons which we shall now
expl ai n.
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| f the properties were Nanak Chand's, which is the
assunption on which we are deciding this case, then Pato was
a limted owner wunder the Hindu law, but as such she
represented the estate and any title she conveyed, whether
by gift or otherw se, would not be void; it would only be
voidable. 1t would be good as against all the world except
the reversi oner who succeeded when the reversion opened out
and he is the only person who would have the right to avoid
it; and it would continue to be good until he chose to avoid
it. Therefore, if he does not avoid it, or is precluded from
doi ng so, either because of the law of linmtation or by his
own conduct, or for any other reason, then no one else can
challenge it; and the llawis that once a reversioner has
given his assent to an alienation, whether at the tinme, or
as a part of the transaction, or later as a distinct and
separate act, he is bound though others may not be, and
having given his assent he cannot go back on it to the
detriment of other persons; all the nore so when he hinself
receives
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benefit:see Raja Modhu Sudan Si ngh v. Rooke(1l); Bijoy Gopa

v. Krishna(1), and Rangouda Annagouda v. Bhausaheb(3). Lord
Sinha, delivering the judgment of the Privy Council in the
| ast of these three cases, said at page 402: -

"It is settled law that an alienation by a widow in excess
of her powers is not altogether void but only voidable by
the reversioners, who nay either singly or-as a body be
precluded from exercising their right to avoid it either by
express ratification or by acts which treat it as valid or

bi ndi ng".
This was followed in Dhiyan Singh v. Jugal Ki shore(4) though
the ground of that decision was estoppel. W' are now

founding on another principle which is not grounded on
est oppel and which, indeed, is not peculiar to H ndu |aw.
Estoppel is rule of evidence which prevents a party from
alleging and proving the truth. Here the plaintiff is not
shut out fromasserting anything. W are assuming’ in his
favour that Pato had only a life estate and we are exam ni ng
at length his assertion that he did not assent to the 'famly
arrangenent. The principle we are applying is therefore not
estoppel. It is a rule underlying many branches of the |aw
whi ch precludes a person who' with full know edge of his
rights, has once elected to assent to a transaction voi dable
at his instance and has thus elected not to exercise his
right to avoid it, fromgoing back on that-and avoiding it
at a later stage. Having made his election he is bound by
it.
So far as the Hindu |l aw i s concerned, Lord Dunedin expl ai ned
in Rangaswam Gounden v. Nachi appa Gounden(5), a case in
which a wi dow gifted properties to her nephew, that” though
the reversioner is not called upon to exercise his'right to
avoid wuntil the reversion falls in and so no assent can be
inferred frommere inaction prior to the death or deaths of
the limted owner or owners, he is not bound to wait and

"of course sonething m ght be done even before
(1) [1897] 24 |.A 164, 169. (2) [1906] 34 |I.A 87.
(3) [1927] 54 I.A 396. (4) 1952 S.C.R 478, 488
(5) [1918] 46 1.A 72, 86, 87.
46

that tine which ambunted to an actual election to hold the
deed good".

Rangouda case(l) is an illustration of what that sonething
can be, for there the assent was given by the ultimte
reversi oner before he becanme in titulo to alienations by a
wi dow, one of which was a gift. The present case is another
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illustration. For the reasons we have given and which we
shall now further exami ne, we hold that the plaintiff, who
is in titulo now that the succession has opened out,
unequi vocal |y assented to the arrangenent with ful
know edge of the facts and accepted benefit wunder it,
therefore, be 1is now precluded fromavoiding it, and any
attenpts he nade to go behind that assent when it suited his
purpose cannot render the assent once given nugatory even
though it was given when he was not in titulo and even
t hough the assent was to a series of gifts.

The real question is whether the plaintiff assented to the
famly arrangenment, and as the plaintiff was not a party to
the arrangenent his assent to the arrangenent itself, and
not to sonmething else, nust be clearly established, and al so
his know edge of the facts. But we think they have been
In the first place, there was the express assent in 1890 to
the gifts made to the other grandsons on the basis that each
grandson got an absolute estate. Next, there was the |ong
course of dealings by Kanhaiya Lal and Mukand Ramin which
they asserted absolute titles. Mikand Ramtells us in the
witness box as P.W 11 (C-/A 91) that Kanhaiya Lal was the
karta of the joint famly to which Mkand Ram bel onged,
therefore Kanhaiya Lal’s dealings with the properties which
he and his brother ‘held under a joint and undivided title
are also relevant as they will bind Mukand Ram And | astly,
there is Mukand Ram s representation to ShyamLal (D.W | in
C. A 94) which | eaves us in no doubt about -his know edge.
The cumul ative effect of this course of conduct leads to a
reasonabl e inference that Kanhaiya Lal and Mukand Ram were
hol di ng, not on the basis of a separate and individual gift
made by a |life owner with the assent of the next set of life
1) [1927] 51 I.A 396, 402.

47

owners, but on the basis of the family arrangenment which was
one conposite whole in which the several dispositions fornmed
parts of the sane transaction under whi ch Mukand Ram hi nsel f
acquired a part of the estate: see Rangouda v. Bhausaheb(1).
We are therefore satisfied that the plaintiff's assent was
to this very arrangenent. and that concl udes both cases.

In C. A 94/50 there is, in addition, a direct persona
estoppel against the plaintiff. The transfers that are
chal l enged there are sales of 23-9-18 and 25-11-19 made by
two of the grandsons, one personally and the other by the
guardi an, but the relevant dates for the purposes of the
estoppel are |later because the representation in this  case
was not nade to the imediate transferees but to the first
def endant who obtained title to the properties att a |later
date, in one case by a sale fromthe i medi ate | transferee,
in the other by pre-enption. But the exact dates do not
nmatter because the representation to the first defendant was
made in 1910 before the first defendant’s purchases.. It was
made by Kanhaiya Lal and Mukand Ram as as well as by | ot her
menbers of the famly. W have already referred to the
first defendant’s evidence. This case would therefore be
governed by Dhiyan Singh v. Jugal Kishore(2) in any event.
But we need not el aborate this further because of the other
principle which, in our opinion, is sufficient to dispose of
both the present cases.

The result is that both appeals are allowed. The decrees of
the Hi gh Court -are set aside and those of the first Court
dismssing the plaintiff's clains in those suits out of
which Civil Appeals 92 and 94 of 1950 arise are restored.
Costs here and in the High. Court will be paid by the
pl aintiff-respondent but there will be only one set of costs
and they will be divided half and half between the two sets
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of appellants.
Appeal s al | owed.
(1) [1927] 54 I.A 396, 402.
(2) 1952 S.C.R 478.
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