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The first appellant is the wife of Nirnmal Kunmar Jain,
the third respondent. She has a minor son Sanjeev Kunar and
daught er Snehl at a. Respondent~ No.3 as a tenure-hol der
submitted his return under Section 10 of the U P. Inposition
of Ceiling on Land Hol di ngs Act, 1960 as anended by U. P. Act
18, 1973 (for short, "the Act"). He was declared surplus-
hol der of the agricultural I|and. He surrendred the l'and of
an extent of 30 bighas 13 biswas and 3 biswansis as
irrigated | and (45 bighas 19 biswas 15 bi swansis unirrigated
land). The first appellant clainmed that due to famly
disputes in the wed-lock she and her aforesaid  mnor
children were |living separately. The third respondent had
given 16 bighas, 10 biswas and 19 bi swansis of “unirrigated
land to the first appellant, 12 bighas, 17 biswas and 17
bi swansis to his mnor daughter and 16 bi ghas; 10 bi swas and
19 biswansis to his mnor son. This unirrigated | and was in
their possession and enjoynment being cultivated through
their farm servant. Wien the notified officer had conme to
the land to take possession, she becane aware of the fact
that the third respondent had surrendered the |land and on
her enquiry it cane to light that under the Act the said
| and cane to be surrendered.

It is her claimthat she was judicially separated from
her husband on 12th May, 1973 and the children were staying
with her and that, therefore, the land in their possession
shoul d be conmputed as a separate holding. If so conputed
only one bigha 15 biswas and 19 bi swansis woul d be decl ared
to be surplus land under the Act. That question cane to be
considered ultimately by the Hgh Court in the wit
petition. The Hi gh Court in the inpugned order held that the
first appellant was not entitled to the separate conputation
of the holding as a tenure-holder. Thus this special by
speci al | eave.
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Shri Javali, |learned senior counsel relying upon the
definition of "famly' under Section 3 [5] read with that of
"tenure-hol der’ under Section 3 [17] contended t hat
judicially separated wife is also an independent tenure-
hol der under the Act. The children living with her, viz.,
the mnor son and the daughter are entitled to have their
| ands tagged with her holding. If so tagged, she can be said
to be holding excess land to the extent of 1 bigha and odd,
as referred to earlier. The tribunals below and the Hi gh
Court have committed grave error in holding that the | ands
held by the first appellant and two m nor children should be
tagged to the lands held by her husband, the third
respondent. In support thereof, he placed strong reliance on
a judgrment of a single Judge of the Allahabad H gh Court in
Shiv Ram Mshra v. Distt. Judge, Hamirpur [1979 All. L.J.
213]. The contention has been resisted by the |earned
counsel appearing for the respondents.

The question, therefore, is whether the first appellant
is a tenure-holder under the Act. Section 3 [9] defines
" hol di ng ‘asunder

"[9]- "holding’ neans the land or |and

held by a person as a Bhum dar, Sirdar

Asam  or Gaon- Sabha or an Asani

mentioned in Section 11 of the Utar

Pradesh Zami ndari® Abolition and Land

Ref orms Act, 1950, or as a tenant ‘under

the U. P. Tenancy Act, 1939, other than a

sub-tenant, or as a Governnent | essee,

or as a sub-lessee of a Governnent

| essee, where the period of sub-lease is

co-extensive with the period of the

| ease; "

"Tenure-hol der’ has been defined in-Section 3 [17] to
nmean "a person who is the hol der of a hol ding but except in

Chapter 111, does not include- [a] a woman whose husband is
a tenure-holder; [b] a mnor child whose father or nother is
a tenure-holder". The definition  thus clearly excludes the

wife and the mnor children to be independent tenure-hol ders
when the wife or the husband, as the case may be, is a
tenur e-hol der schene of the Act. By operation-of restrictive
definition of the tenure-holder and exclusion of wfe
thereof from tenure-holder only one tenure-holder, i.e.,
husband or wife, as the case nmmy be, alone would be the
tenure-holder and mninor children would be nenbers of the
famly. Section 3 [7] defines 'fam |y’ as under

"[7]. "family’ inrelation to a tenure-

hol der, neans hinself or herself and his

wi fe or her husband, as the case may be

[ other than a judicially separated wife

or husband ], mnor sons and mnor
daughters [ other than married daughters

]

"Ceiling area’ has been defined under Section 3 [2] to
mean "the area of |land not being |and exenpted under this
Act, determ ned as such in accordance with the provisions. of
Section 5".

Section 5 is the pi votal provision under which
i mposition of ceiling on land holdings is to be conputed and
surplus land determ ned. Sub-section [1] envisages that "on
and from the commencenent of the U P. Inposition of Ceiling
on Land Hol dings [Anendnent] Act, 1972, no tenure-holder
shall be entitled to hold in the aggregate throughout Uttar
Pradesh, any land in excess of «ceiling area applicable to
hi M. Sub-section [3] enunerates conputation of the ceiling
area in the case of tenure-holder having a famly thus :
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"[3] Subject to the provisions of sub-

sections [4], [5], [6] and the ceiling

area for purposes of sub-section [1]

shall be - (a) in the case of tenure-

hol der having a famly of not nore than

five menbers, 7.30 hectares of irrigated

land [including land held by other

nmenbers of hi s fam |y] pl us t wo

addi ti onal hectares of irrigated |and or

such additional |and which together with

the land held by him aggregate two

hectares, for each of his adult sons,

who are either not  thenselves tenure-

hol ders or who hold less than two

hectares of irrigated |land, subject to a

maxi mum of Si-X hectar es of such

addi tional land,".

In other words, in conmputation of the ceiling area the
fam |y defined under Section 3 [7] beconmes relevant in
conput ati'on-of the nenbers of the famly to give additiona
land to the extent of the nenbers of the famly envi saged
therein. While aggregating the ceiling area of judicially
separated wife has been excluded to be a nenber of the
famly. The question, therefore, is whether judicially
separated wife is/a tenure-holder under the Act. It is seen
that Section 3 [17] (a) would exclude the w fe when husband
is a tenure-holder and that, therefore, she cannot be at the
same time an i ndependent tenure-holder when the husband is a
tenure-hol der, though  she was juducially separated from her
husband. In this definition, ~the judicially separated wfe
has not been excluded for obvious reason that though by
judicial separation the expressed provision contained in
Section 3 [17] (a) of the Act. Therefore, it is not correct
I aw.

The decision of the Hi gh Court,” therefore, does not
warrant interference. The appeal is-accordingly dism ssed.
No or der as to costs.




