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Term nation of service-Conpetent authority puts the initials
in the draft order and the order comunicated by his
Executive Assistant, whether valid.

I ndustrial Enploynment (Standing Orders) Oder, 1946 S.
21(2), 23 and 26, scope of.

HEADNOTE

The services of Respondent No. 2, a permanent clerk in the
Bonbay Electric Supply and Transport Undertaking, which is
run by the appellant Were term nated fromthe close of work
on January 23, 1968 as her record of service was
unsati sfactory. The communi cation dated January 20, 1968
was fromthe Executive Assistant to the CGeneral Manager and
it also stated that she should be paid one nonth’ s wages in
lieu of notice and would also be eligible for all “the
benefits as might be adm ssible under the Standing Orders
and Service Regulations of the Undertaking. The appea

preferred by her against this order to the Assistant
General Manager having renai ned unsuccessful, she made an
application before the Labour Court under Section 42 (4)

of the Bonbay Industrial Relations Act contending that the
order termnating her services was invalid, as it was not
passed by the conpetent authority as envisaged by the
Standi ng Order and that the so call ed Executive Assistant to
the GCeneral Manager had no authority to terminate her
services because no validity sanctioned post of t hat
designation exi sted on 20th or 23rd. January, 1968. It was
al so contended that the aforesaid order besides being nmala
fide, was violative of the principles of natural justice in
as much as the sanme was passed wi thout holding any
enquiry. The Labour Court dismnissed the application. The
respondent, s appeal before the President of the Industria

Court was however allowed. The Industrial Court held that
the inpugned orders bore only the initials of the Genera

Manager and therefore it was passed by an authority which
was I acki ng in aut hority, t he wor di ng
"unsatisfactory service record' <cast a stigm and was
patently punitive attracting the nonobservance of Standing
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Order No. 26 which did not create an absolute right in the
managenent to ternminate the services of an enployee for
m sconduct wi thout hol ding an enquiry or giving her a fair
opportunity of being heard. A Wit application filed by the
appel l ant was dismissed holding inter alia that the fact
that Standing Order 26 required reasons to be nentioned in
the order termnating the services of an enployee did not
nean that an order of dismissal on the ground of m sconduct
could be converted into an order of discharge sinpliciter by
mentioning therein the nature of m sconduct.

Al'l owi ng the appeal by special |eave, the Court

HELD : 1. Whether a witten docunent or order bears ful
signatures or only initials of the conpetent authority does
not, nake any significant difference nor does the affixation
of signature by initials on a docunent or order detract from
its aut henticity unl ess t he law or t he rul e
specifically requires full signature to be affixed thereto
to make it authentic. [1005 ELlF]

In the instant case: (a) the inpunged order term nating the
respondent’s services was in fact and in reality passed by
the General Manager hinself who was the conpetent authority
as defined by clause (e) of Standing Order 3 and was nerely
conmuni cated by his Executive Assistant to the respondent;
(b) since it is established on the record that the inmpugned
or der

1001

was in fact and in reality made by the General Manager and
there is nothing to indicate that it was not consciously
made by him it could not have been , quashed on the ground
that it was passed by an inconpetent authority. [1005 C, 6-
H

2. The question whether a particular order term nating the
service of an enployee is by way of punishment or not has to
be determined on the facts and circunstances of each case
and the formof the order is not decisive of the mtter.
[ 1006 B]

Under Standing Orders, two powers are given /to the
managenent; one is the power ‘to inpose punishnent for
m sconduct after a disciplinary inquiry under clause (2) of
the Standing Oder 21 read with Standing O der 23 and the
other is the power to term nate the service of an enpl oyee
by one calendar month’s witten notice or pay in lieu
t hereof under Standing Order 26. The question is as to which
power has been exerci sed by the Managenent in ,a particular
case and this question has to be deternmined having regard
to the substance of the matter and not its form Now, one
thing nust be borne in mind that these are two distinct and
i ndependent powers and as far as possible, neither shoul d be
construed so as to emmsculate the other or to . render it
i neffective. One is the power to punish an enployee for
m sconduct while the other is the power to ‘termnate
sinmpliciter the service of an enployee w thout any | other
adver se consequences. [1006 B-D

3. Proviso (i) to clause (1) of Standing Order 26 requires
that the reason for termnation of the enpl oynent shoul d  be
given in witing to the enpl oyee when exercising the power
,of termnation of service of the enployee under Standing
O der 26. Therefore, when the service of an enployee is
termnated sinpliciter under Standing Order 26, the reason
for such termnation has to be given to the enployee and
this provision has been nmade in the Standing Order with a
view to ensuring that the Managenent does not act in an
arbitrary manner’ The nanagenent is required to articulate
the reason which operated on its nind in ternminating the
service of the enployee. But nerely because the reason for
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termnating the service of the enployee is required to be
given-and the reason nmust obviously not be arbitrary,
capricious or irrelevant-it would not necessarily in every
case make the order of termination punitive in character so
as to require conpliance with the requirenent of clause (2)
of Standing Oder 21 read wth Standing O der 23.
QO herwise, the power of termnation of service of an
enpl oyee under Standing Oder 26 would be render ed
nmeani ngl ess and futile, for in no case it woul d be possible
lo exerciseit. O course, if msconduct of the enployee
constitutes the foundation for termnating his service, then
even if the order of termnation is purported to be made
under Standing Order 26, it may be liable to be regarded as
punitive in character and hence attracting procedure of
clause (2) of Standing O der 21 read with Standing O der 23,
though even in such a case it may be argued that the
management has not punished the enployee but has nerely
term nated ' his service under Standing Order 26. [1006 D H
In the present case, the order of termnation cannot be
regarded ~as punitive in character so as to invoke the,
applicability —of «clause (2) of Standing Oder read wth
Standing Order 23 reason given for ternminating the service
of the respondent was unsatisfactory record of service. No
m sconduct was al |l eged agai nst the respondent. nor was any
m sconduct made the foundation for passing the inpugned
order of term nation.” The order of termi nation was clearly
not passed by way of punishing the respondent for Any
m sconduct. The view that the service of the respondent was
not satisfactory was undoubtedly based on past incidents set
out in the record but for each of these incidents punishnent
in one formor another had already been nmeted out. to her
and it was not by of punishnent for any of these incidents,
but because as gathered fromthese incidents her recorded of
service was unsatisfactory that her service was term nated
by the managenent under standing order 26. 26 [1006 H, 1007
A- B]

13 -329 SCl/78

1002

Even if the view were taken that the inpugned order of
termination of service of the respondent was punitive in
character and coul d not have been. passed save and
except as a result of a disciplinary inquiry hel dunder
clause (2) of Standing Oder 21 read with Standing Order 23,
t hei npugned order cannot be struck down as invalid the
ground of non-conpliancew th t he requi renent of t he
Standing Orders, since respondent no. 2 availed  of the
opportunity open to her before the Labour Court when the
appel l ant adduced.’ sufficient evidence justifying the
action taken by the managenent. The appellant produced
sati sfactory evidence to show that the inpugned / order
term nating the service of the respondent was justified and
hence the inpugned order nust be sustained despite its
havi ng been passed without conplying with the requirenents
of clause (2) of Standing Oder 21 read with Standing Order

23. No distinction can be made between cases where the
donestic enquiry is invalid or defective and those where
no enquiry has in fact been held as required by t he

rel evant Standing Orders and in either case it is open to
the enployer tojustify his action before the Labour

Tri bunal by adducing all rel evant evidence before it.
[1007 C E]
The Punjab National Bank Ltd.v. Its Workmen, [1960] 1

S.C.R 806, Managenent of Rtz Theatre (P) Ltd. v. |Its
Workmen, [1963] 3 S.C R 461, Wrknen of Mtipur Sugar
Factory P. Ltd. v. Motipur Sugar Factory, [1965]', 3 S.C.R
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588, Delhi doth and General MIls Co. Ltd. v. Ludh Budh
Singh, [1972] 1 LLJ 180, State Bank of India v. R K Jain
and Os. [1972] 1 S.C.R 755, Wrknen of Ms Firestone' Tyre
and Rubber Company of India (P) Ltd. v. Managenent and Os.
[1973] 3 S.C.R 587 and Cooper Engineering Ltd v.Shri P. P
Mundhe [1976] 1 S.C R 361 foll owed.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 2161 of
1977.
Appeal by Special Leave fromthe Judgnent and Order dated 5-
7-1977 of the Bonbay Hi gh Court in Special Cvil Application
No. 614/72.
K. K. Singhvi, P. H Parekh, D. C. Shroff, C. B. Singh,
Kai | ash, Basudev and Ms:. Manju Sharma for the Appellant.
K. Raj endr a Choudhary and, Ms. V. D Khanna for
Respondent' No. 2.
The Judgrment of the Court was delivered by
JASWANT SINGH, J. This appeal by special |eave which is
directed against the judgnment and order dated July 5, 1977
of the Bonbay Hi gh Court disnissing the appellant’s specia
civil application No. 614 of 1972 and refusing to quash the
order dated April 5, 1972 of the President, Industria
Court, Maharashra, Bonbay, whereby the latter set aside the
order of the 4th Labour Court at- Bonbay and directed
rei nst at emrent in service of Mss M P. Padgaonkar
r espondent No. 2 ‘(hereinafter “referred to as "t he
respondent’) wth full back wages on the ground. that her
term nation of service was bad in |aw raises the: follow ng
guestions : -
"whether the ternmination of service of a
per manent enpl oyee of the Bonmbay Electric
Supply and Transport Undertaki ng on account of

hi's wunsatisfactory record of service

regarded as punitive so as to conpel the
enpl oyer to hold a disciplinary enquiry?
1003

whet her such term nation can be effected by

gi vi ng in witing to the enployee the

aforesaid reason for termmnation and one

cal endar nonth’s witten notice or pay

i ncl udi ng al | owances admi ssible in i eu

t her eof ?
For a proper determi nation of the abovenentioned questions,
it is desirable, to state the, circunstances which have
given rise to the appeal. The respondent who was worKking
since February 4, 1959 as a clerk in grade A/'GV in the
Consuner s Departnment (North) of the B.E S T. (Borrbay
El ectric Supply & Transport) Undertaking (hereinafter refer-
red to for the sake of brevity as 'the Undertaking’ ) ' which
is run by the appellant was informed by the Executive
Assistant to the General Manager of the Undertaking vide
conmuni cati on dated January 20, 1968, that her services
woul d stand termnated fromthe close of work on January 23,
1968, as her record of service was unsatisfactory. It was,
however stated in the communi cation that she woul d be paid
one, nonths wages in lieu of notice and would also be
eligible for all the benefits as m ght be adm ssible wunder
the Standing Oders and Service: Regulations of t he
Undert aki ng. The appeal preferred by her against this order
to the Assistant General Manager having renained unsuc-
cessful, the respondent nmade an application before the
Labour Court under section 42(4) of the Bonbay Industria

can

be
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Rel ations Act contending that the order termnating her
services was invalid as it was not passed by the conpetent
authority as envisaged by the Standing Order and that the so
called Executive Assistant to the General Manager had no
authority to termnate her services because no validly sanc-
tioned post of that designation existed on 20th or 23rd
January, 1968. It was al so contended by the respondent that
the aforesaid order ter Manating her services besides being
mal a fide was violative of the principles of natural justice
i nasmuch as the sanme was passed wi thout holding any etquiry
or giving her a reasonable opportunity of defending herself
agai nst the vague and general allegations which forned the

basis of the order. The Labour Court dism ssed t he
application observing that though the post of Executive
Assi st ant did not exist at the relevant tine, t he

termnation did not suffer fromthe vice of nala fides nor
could it be said to be invalid as it was actually effected
by the General Manager and was nerely comunicated by his
Executive Assistant. The Labour Court further held that
despite ‘the fact that unsatisfactory record of service was
nmentioned  as the reason for termnation, it could not be
said to be punitive. Aggrieved by this order of the Labour
Court, the respondent filed an appeal to the President of
the Industrial Court which was allowed by himvide his order
dated April 5, 1972 on'the findings that J. P. Fernandes who
used the appellation of the Executive Assistant to the
CGeneral Manager was not conpetent or authorised to term nate
the service of the respondent; that the, conclusion of the
Labour Court that theinpugned order was made by the Genera
Manager hinself was not warranted by the facts and conduct.
of the parties; that the |aw required the authority invested
with the power of term nating the services of an enpl oyee to

exercise that power in a conscious nanner reflecting, 'due
"care 'and
1004

attention and the draft order (Exhibit 41) which nmerely bore
the initials of the General Manager could not be regarded as
a valid substitute for the conscious exercise of the power;
that the order which expressly stated the wunsatisfactory
record of service as the reason for terminating the

respondent’s services and thus cast a stigna on her was
patently punitive and that Standing Order 26 did not create
an absolute right in the nmanagenent to termnate the
services of an enployee for msconduct without holding  an
enquiry or giving hima fair opportunity of being heard.
Accordingly, the Industrial Court held that the -inpugned
order was bad in | aw on both the counts viz. (i) that it was
passed by an authority which was absolutely (lacking in
conpetence and (ii) that despite its punitive character, it
was passed w thout holding a donestic enquiry or giving an
opportunity to show cause thereby violating the principles
of natural justice. The appellant thereupon nade an
application to the H gh Court under Article 226 of the
Constitution challenging the order of the President of the
I ndustrial Court. The High Court dismssed the petition
holding inter alia that the fact that Standing Oder 26
required reasons to be nentioned in the order termnating
the services of an enployee did not nean that an order of
di smissal on the ground of m sconduct could be converted
into an order of discharge sinpliciter by nmentioning therein
the nature of msconduct. It is against this judgnment and
order of the H gh Court that the present appeal is directed.
Appearing for the appellant, M. K K Singhvi has, in the
first instance urged that the order termnating the
respondent’s services could not be held to have been passed
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by an authority which was |lacking in conpetence as it was
actually made by the General Manager and was nerely
conmuni cat ed over the signatures of his Executive Assistant.
M. Singhvi has alternatively urged that the Corporation
havi ng accorded sanction to the creation of the post of
Executive Assistant on the Managenent Establishment (which
was fromtinme to tinme included in the Establishment Schedul e
prepared and sanctioned by the B.E.S.T. Committee) for the
peri od beginning from 25th July 1967 to- 30th Septenber 1974
vi de Resol ution No. 1083 passed by it under section 460-R of
the Bonmbay Munici pal Corporation Act No. 111 of 1888 at its
nmeeting held on 16th Decenber, 1974, even the Executive
Assi stant bad plenary authority to take the inpugned action.
The |learned counsel has next contended that the inpugned
order was one of discharge or termnation of service
simpliciter and could not be regarded as punitive regard
being had to the fact that besides one nonth's, pay in lieu
of notice, the respondent was paid all the benefits
adm ssible to her-under the Standing Oder, and Service
Regul ations; that it was only to satisfy the requirenent of
proviso (1) to Standing O.der 26 that unsatisfactory record
of service was nentioned inthe order as the reason for
term nation; that Standing Orders gave two options to the
appel lant (1) to term nate the service of the respondent in
the manner it had one, or (2) to inpose the penalty of
di smissal as a result’ of a donmestic enquiry.. He has further
submitted that even if the order is treated as punitive
which could not have been passed-without the prescribed
enquiry, it could hot be hold to be bad In lawas it was
made good by the appellant on nerits by adducing evidence
bef ore the Labour Court.

1005

It has on the other hand, been argued by the |earned counse
appearing on behalf of the respondent that the ' order
suffered froman inherent infirmty inthat it was passed by
the Executive Assistant to the General Manager who did  not.
have de jure existence on the relevant date in view of the
fact that the duration of the post held by himhad not been
validly extended by the Corporation. He has further
contended that as the inpugned order - which clearly cast
aspersion the respondent anpunted to an order of dism ssal
it could not have been passed w thout complying with the
fornmalities prescribed by the Standing O ders.
Al these rival contentions require careful exam nation
The question as to whether the post of Executive Assistant
to the General Manager validly existed on the relevant date
or not does not require to be gone into as we are satisfied
t hat the inpugned order termnating the respondent’s
services was in fact and in reality passed by the Genera
Manager hinself who was the conpetent authority as  defined
by clause (e) of Standing Oder 3 and was nerely
comuni cated by his Executive Assistant to the respondent.
This is anply home out from the material placed before the
Labour Court. The | draft of the term nation order (Exhibit
41) which has been duly proved by Dandekar who was working
as Personnel Oficer on the relevant , date clearly shows
that it was put up before the General Manager by the
Superintendent of the Consunmers Departnment and was duly
approved and initialled by the former. In this state of
affairs, we are unable to appreciate the observations of the
Industrial Court that since the decision to termnate the
service of an enployee is an act consciously to be
undert aken and perfornmed by the concerned officer, the nere
initialling of the draft order by the General Manager was
not enough to make it an authenticated order of termnation.
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Whet her a witten docunment or order bears full signatures or
only initials of the conpetent authority does not, in our
judgrment, nmmke any significant difference nor does the
affixation of signature by initials on a document or, order
detract from its authenticity unless the law or the rule
specifically requires full signature to be affixed thereto
to Make it authentic. In Volume 5 of Stroud’s Judicial Die-
tionary-of Wrds and Phrases (Fourth Edition), it is stated
by reference to the decision in Re Wngrove 15 Jur. 91 that
signature by initials is good. Again as stated in Black’s
Law Dictionary (1951 Edition) speaking generally when a
person attaches his signature to a witten docunent he does
so in token of know edge, approval or acceptance. Then
agai n according to Chanbers New English Dictionary, the word
sign’” nmeans a mark with a neaning. W are, therefore, of
the opinion that since it is established on the record that
Manager and there is othing to indicate that it was not
consciously nmade by him it could not have been quashed on
the ground that it was passed by an inconpetent authority.
1006

Let us now proceed to consider whether the inpugned order
was covered by Standing O.der 26 or it was punitive in
character and could not, therefore, be passed except after a
di sciplinary inquiry under clause (2) of Standing Order 21
read with Standing Oder 23, It is now well settled that the
guesti on whether a particular order term nating the service
of an enployee is by way of punishnent or not have to be
deternmined on the facts and circunstances of each case and
the formof the order is not decisive of the matter. Her e,
under Standing Orders, two powers are -given to the
managenent one is the power to inpose punishnment for
m sconduct after a disciplinary inquiry under clause (2) of
Standing Order 21 read with Standing Order 23 and the. other
is the power to terminate the service of ‘an enpl oyee by one
cal endar nonth’s witten notice or pay in |lieu thereof under
Standing Order 26. The question is as to which power has
been exercised by the managenent in the present case and
this question has to be determined having regard to the
substance of the matter and not its form Now, ~ one  thing
must be hone in mnd that these are twodistinct and
i ndependent powers and as far as possible, neither should be
construed so as to emascul ate the other or to render it in-
ef fective. One is the power to punish an enployee for
m sconduct while the other is the power to termnate
sinmpliciter the service of an enpl oyee without ~ any ot her
adverse consequence. Now, proviso (1) to clause (1) of
Standing Order 26 requires that the reason for termnation
of the empl oyment should be given in witing to the enpl oyee
when exercising the power of termnation of service of  the
enpl oyee wunder Standing Order 26. Therefore, when the
service of an enployee is termnated sinpliciter under
Standi ng Order 26, the reason for such term nation has to be
given to the enployee and this provision has been made in
the Standing Order with a view to ensuring that the
managenent does not act in an arbitrary nmanner. The
nmanagenent is required to articulate the reason which
operated on its mnmnd internmnating the service of the
enpl oyee. But nerely because the reason for termnating the
service of the enployee is required to be given-and the
reason mnust obviously not be arbitrary, capricious or
irrelevant-it would not necessarily in every case make the
order of termnation punitive in character so as to require
conpliance wth the requirement of clause (2) of Standing
Order 21 read with Standing Order 23. Oherwi se, the power
of termnation of service of an enployee under Standing
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Order 26 woul d be rendered neani ngl ess and futile, for in no
case it would be possible to exercise it. O course, if
m sconduct of the enployee constitutes the foundation for
term nating his service, then even if the order of
term nation is purported to be made under Standing Order 26,
it my he liable to be regarded as punitive in character
attracting the procedure of clause (2) of Standing Order 21
read wth Standing Order 23, though even in such a case it
may be argued that the nanagenent has not punished the
enpl oyee but has nmerely ternminated his service under
Standing Order 26. It is, however, not necessary for us in
the present case to pronounce on this controversy, since we
find that in the present case the reason given for
term nating the service of the respondent was unsatisfactory
record of service. No m sconduct was all eged agai nst the
1007

respondent nor was any mi sconduct made the foundation for
passing- the inpugned order of termnation. The order of
termnation was clearly not passed by way of punishing the
respondent for any mi sconduct. The view that the service of
the respondent -was not satisfactory was undoubtedly based on
past incidents set out in the record but for each of these
i nci dents puni shment in one form or another bad al ready been
neted out to her and it was not by way of puni shment for any
of these incidents, but because as gathered fromthese inci-
dents. her record of service was unsatisfactory that her
service, was terninated by the managenent under Standing
Oder 26. It is, therefore, not possible for us to regard
the order of term nation as punitive in character so as to
invite the applicability of clause (2) of Standing Oder 21
read with Standi ng Order 23.

But even if the view were taken that the inmpugned order of
term nation of service of the respondent was punitive in
character and could not have been passed save and except as
aresult of a disciplinary inquiry held under clause (2) of
Standing Order 21 read with Standing Order 23, the inpugned
order cannot be struck down as invalid on the ground of non
conpliance with the requirenent of these 'Standing O ders,
since the respondent No. 2 availed of the opportunity ,, open
to her before the Labour Court when the appellant ~adduced
sufficient evidence justifying the action taken by the
management. The appell ant produced satisfactory evidence to
show that the inpugned order termnating the service of the
respondent was justified and hence the inpugned order nust
be sustained despite its having been - passed wi't hout
conplying with the requirenents of clause (2) of ~Standing
Oder 21 read with Standing Order 23. W are fortified in
this view by a catena of decisions of this Court where it
has been consistently held that no distinction can be  nade
between cases where the domestic enquiry is invalid or
defective and those where no enquiry has in fact been held
as required by the relevant Standing Orders in either case
it is open to the enployer to justify his action before the
Labour Tribunal by adducing all relevant evidence before it.
(See The Punjab National Bank Ltd. v. Its Wrkmen (1960) 1
S.C.R 806, WManagenent of Rtz Theatre (P) Ltd. v. |Its
Workmen (1963) 3 S.C.R 461, Wrknen of Motipur Sugar
Factory (Private) Ltd. v. Mdtipur Sugar Factory (1965) 3
S.CR 588, Delhi Cdoth and General MIls Co. Ltd. v. Ludh
Budh Singh (1972) 1 LLJ 180, State Bank of India v. R K
Jain and O's. (1972) 1 S.C R 755, Wrknen of Messrs
Firestone Tyre & Rubber Company of India (P) Ltd. wv.
Managenment & Ors. (1973) 3 S.C. R 587 and Cooper Engineering
Limted v. Shri P. P. Mundhe (1976) 1 S.C.R 361

For the foregoing reasons, we allow the appeal, set aside
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the judgnment and order of the High Court and, uphold the
i mpugned action of the appellant’s nanagenent. In view of

the Court’s order dated Septenmber 19, 1977, the appellant
shal | pay costs quantified at Rs. 1.500/- (One thousand and
five hundred) to respondent No. 2. This Judgment shoul d not,
however, stand in the way of respondent No. 2 being paid Rs.
15,000/ - by the appellant which, in view of

1008

fornmer’'s unfortunate position, the appellant’s | ear ned
counsel was good enough on our suggestion to agree to pay
her as an ex-gratia paynment. This amount of Rs. 15,0001-
shall be in addition to the anbunt of Rs. 1,500- which the
appellant is required to pay to respondent No. 2 by way of
cost s.

s.R

Appeal al | owed.
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