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ACT:

Conservation of Foreign Exchange and - Prevention of
Smuggl ing Activities Act-Section 3-Detention order passed by
Admi ni strator of CGoa-Adm nistrator if conpetent to pass such
or der.

Det enu- Whet her has a right to be represented by a | ega
practitioner or friend or agent before the Advisory Board.

Union Territories Act 1963-Section 46(2)-Scope of-
Admi ni strator-Wether bound by the advice of Council of
M ni st ers.

HEADNOTE

In their petitions under Article 32 of the Constitution
the three petitioners who were detained under section 3 of
the Conservation of Foreign Exchange and Prevention of
Smuggl ing Activities Act, 1974, contended that in the matter
of discharge of executive functions conferred upon him the
Admi ni strator of the Union Territory of Goa, Daman and Diu
who passed the inpugned orders, is in the sane position as a
CGovernor of a State or the President who nust act on the aid
and advice of the Council of Mnisters and that in_ the
instant case the orders of detention having been passed by
the Administrator hinself instead of by the Chief Mnister
in the name of the Administrator, were invalid

Di smi ssing the petitions,
N

HELD :1. (a) Although section 46(2) of the Union
Territories Act, 1963 provides that all executive action of
the Admi nistrator, whether taken on the advice of his
M ni sters or otherwi se shall be expressed to be taken in the
nane of the Administrator, the Administrator is not purely a
constitutional functionary who is bound to act on the advice
of the Council of Mnisters and could not act on his own.
The | anguage of Arts. 74 and 163 on the one hand and the
| anguage of section 44 of the Union Territories Act 1963 on
the other shows that the Admnistrator is simlarly situated
with the Governor but not with The President when he is to
act in his discretion under the Act. Wile exercising
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judicial or quasi judicial functions, the Adm nistrator has
to act on his own unaided by the Council of Mnisters |ike
the President who, while exercising power conferred by
Article 217(3), discharges judicial function and is not
required to act on the
554
advice of the Council of Mnisters. But there the anal ogy
ends. The Adnministrator, even in matters where he is not
required to act in his discretion under the Act or where he
is not exercising any judicial or quasi-judicial functions,
is not bound to act according to the advice of the Counci
of Mnisters. In the event of difference between himand his
M nisters, the Adm nistrator under the proviso to section
44(1) of the Act, is required to refer the matter to the
President for decisionand act according to that decision.
Therefore in such a situation the right to give a decision
on the difference of opinion between the two vests in the
Uni on Governnent- and the Council of Mnisters of the Union
Territory is -bound by the view of the Union Government.
There are also powers in the Admnistrator to act in
derogati on of the advice of the Council of Mnisters.

[560 C-D, 561 A-H

(b) The provisoto section 44(1) of the Act also
envi sages that when a difference of opinion between him and
the Council of Mnisters is referred to the President, if
the Admi nistrator considers the matter ‘urgent and necessary
to take immediate action during the  interregnum he can
conpletely override 'the advice of the Council of Mnisters
and act according to his own |ights which power neither the
CGovernor nor the President enjoys. [562 A-(]

Shansher Singh Anr. v. ~State or Punjab, [1976] 1 SCR
814 held in applicable.

2. The grievance that the detaining  authority had no
material from which to infer that the petitioners were
engaged in snuggling activities is not borne out by the
material on record. Copies of recorded statements and ot her
rel evant docunents had been taken into consideration by the
detaining authority. These copies were supplied to the
detenu. [563 A-B]

3. It cannot be said that there was any violation of
Article 22(5) of the Constitution or that the detenu was in
any way handicapped in submitting his representation. A
Gujarati translation of the grounds of detention was
supplied to the detenu. The order of detention was a fornal
recital of section 3(1) of the R COFEPOCSA Act showing the
provi sion of | aw under which the order of detention had been
made. Al though the section of the COFEPCSA Act has not been
nmentioned. the grounds of detention were sufficiently clear
to bring hone to the detenu that he was engaged in snuggling
activities. [565 F, C E]

The State of Bonbay v. Atnma Ram Sridhar Vaidya, [1951]
2 SCR 167, held inapplicable.

4. (a) Cause (e) of section 8 of the COFEPCSA Act in
express ternms disentities a detenu to appeal through a lega
practitioner in any matter connected with the reference to
the Advisory Board. It is now well settled that the right to
consult and be defended by a legal practitioner of one's
choice conferred by a Article 22(1) is denied by clause 3(b)
to a person who is detained under any |aw providing for
preventive detention. According to the express intendment of
the Constitution itself no person who is detai ned under any
| aw whi ch provides for preventive detention can claimthe
right to consult a legal practitioner of his
555
choice or be defended by him Therefore it cannot be said
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that a detenu has the right of being represented by a | ega
practitioner in the proceedings before the Advisory Board.
[570 F]

(b) The enbargo on the appearance of |egal practitioner
does not apply to a friend who in truth and substance is not
a legal practitioner; but if such a friend al so happens to
be a legal practitioner he cannot as of right appear before
the Advisory Board on behal f of the detenu. [574 F]

(c) So is the case with reference to agents. If an
agent is in truth and substance an agent, the detenu may
appear through him but if the agent is a lega
practitioner, appearance by himas of right would be barred.
A friend or an agent of  the detenu who is essentially a
contrade in the profession of the detenu for which he is
det ai ned, such a friend or agent would also be barred from
appearance on behal f-of the detenu. Although a person may
have a conmmon law right to appoint an agent there is no
obligation on the other side to deal with the agent. The
other side has an “equal right” to refuse to deal wth an
agent.

[574 G H, 575 A

In the instant case the sender of the tel egram stated
in clear terms that he was an advocate and was representing
the detenu. He had not stated that he was a friend or agent
of the detenu and therefore the Adm nistrator was justified
in refusing permssion to the advocate to assist the detenu
[575 C E]

5. A person 'detained wunder “a law ‘providing for
preventive detention cannot claim as a matt er of
constitutional right to consult and be defended by a | awer
of his choice; nor can be insist upon being produced before
a’ Magistrate within 24 hours of his arrest. This is evident
fromArticle 22 (3)(b) which provides that nothing in
clauses (1) and (2) of this Article shall apply to any
person who is arrested or detained under any |aw providing
for preventive detention.

[575 G H, A-B]

6. It is inplicit in ‘Articles 22(5) that the
representation has to be a  witten representation
comuni cated through the jail authorities or through ny

ot her nmode which the detenu thinks fit of adopting. But the
detaining authority is under no obligation to grant any ora
hearing at the tine of considering the representation. |f
the representation has to be a witten representation, there
is no question of hearing anyone nmuch ~less a lawer.
Therefore, the Admnistrator’s refusal to hear the advocate
of the detenu while considering the representati on woul d not
be denial of the comon law right of the detenu to be
represented by an agent. [577 A-C]

Francis Coralie Millin v. The Administrator /Union
Territory of Delhi Os.,[1981] 2 SCR 516, held inapplicable,

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition (CRL) Nos. 8070
of 1981, 23 and 29 of 1982.

(Under Article 32 of the Constitution)

556

Ram Jet hral ani and Mss Rani Jethmalani for the
Petitioners.

Eduardo Falireo and M ss A.  Subhashini for the
Respondent s.

The Judgnent of the Court was delivered by

BAHARUL | SLAM J. These three wit petitions under
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Article 32 of the Constitution of India involve comon
guestions of facts and law. This conmmon order of ours,
therefore, wll di spose of all of them It wll be
sufficient if we refer to the facts only of Wit Petition
No. 8070 of 1981. This petition is directed against the
order dated 11th Septenber, 1981 nade under Section 3 of the
Conservation of Foreign Exchange and Prevention of Snuggling
Activities Act, 1974 (the COFEPCSA) by the Administrator of
Coa, Daman and Diu (hereinafter ’'the Administrator’),
detai ning the petitioner "with a view to preventing himfrom
smuggl i ng goods".

2. The material facts in a nutshell as alleged in the
grounds of detention in Wit Petition No. 8070 of 1981 are
that the petitioner along wth Lallu Govan Tandel alias
Lallu Mal bari, Narsingh Vallabhbhai Tandel (the petitioners
in the other two wit petitions) and Nar si nghbha
Daul abhbhai (detenu since rel eased) indulged in snmuggling of
forei gn goods such as fabrics, speakers, cassettes, video
cassettes, wist watches, refrigerators, silver, etc. be
goods in 36 packages were recovered from House No. 12/134 of
Daman Munici palr Area. These goods were kept there by two

persons, nanely; Tul si bhai Ranchhodhbhai Tandel and
Mangal bhai Bhul a bhai” Tandel engaged by the aforesaid four
detenus for lifting the said 36 packages from a vesse

grounded in sea off Ghati Sheri, Nani Danan. The contraband
goods recovered were worth Rs. 5,30,281.50. The aforesaid
Tul si das and Mangal bhai nmade certain statenents on 2nd July,
1981 inplicating the aforesaid four persons including the
petitioner. When the Custonms squad was keeping a watch on
Nani Daman coast, a vessel was found in the sea and goods
were being unloaded. In the process Tul sibbai Ranchhodhbha

and Mangal bhai  Bhul abhai were accosted and each had a
package with himand on being | ed by themthe custons squad
reached the house bearing nunicipal No. 12/134. On  being
guestioned, the aforenentioned two labourers Tul sibhai and
Mangal bhai stated that they were engaged as |abourers for
transporting packages of contraband goods from a vesse

grounded in sea on Ghatisheri to the said house bearing No.
12/ 134. Tul si bhai and Mangal bhai, in the course of

557

interrogation, admtted that they were engaged by detenu
Devji Val |l abhbhai Tandel and Lallu Govan for unloading the
packages contai ni ng contraband goods.

3. The i mpugned order of detention dated 11th
Septenber, 1981 (Annexure 'A) together with the grounds of
detention (Annexure 'B') were served on the petitioner on
June 30,1981, which was the date of apprehension.

4. The first subm ssion of M. Ram Jet hnal ani, | earned
counsel for the petitioner, is that under the Governnent of
Union Territories Act, 1963, (hereinafter the Act), the
order of detention can be nade only by the Chief Mhnister
and in the name of the Administrator and not- 'by the
Admi ni strator, though it can be nade in the nane of the
Adm nistrator. In the instant case, the order of detention
was nmade, and the representation dated 10th Cct ober, 1981 of
the petitioner was disposed of, by the Adm nistrator, which
it is submitted, is not permissible in | aw

The argument sought to be nmade seenms to be that the
status of the Adnministrator is simlar to that of the
CGovernor of a State and as such the Adm nistrator had to act
with the aid and advice of the Council of Mnisters.
Admittedly, there is an elected Assenbly with a Council of
Mnisters in the Union Territory of Goa, Daman and Diu.
Therefore, the argument proceeds, the Admi nistrator on his
own cannot make an order of detention. The order can be made
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by the Chief Mnister or any other person authorised under
section of the COFEPCSA in the nanme of the Administrator.

On the other hand in paragraph 7 of the counter-
affidavit, it has been stated by the respondent, "that the
respondent has full authority to make the order of detention
under COFEPOSA in exercise of the powers conferred under the
statute. In case of the Union Territories the power of
detention is specifically conferred on the Adninistrator by
virtue of the definition of the "State Government" under
Section 2 (f) of the COFEPCSA Act, 1974 and as such the
Admi ni strator as the detaining authority, has to formhis
own opinion and is not bound to act on the aid and advi ce of
his Council of Mnisters .. Even, then the Adm nistrator has
consi dered the advice of the Chief Mnister, who is the
M ni ster in-charge of the departnent dealing wth COFEPCSA
matters”

558

5. M. Eduardo Faleiro, |earned counsel appearing for
Respondent No.” | (the Adnministrator) has placed the entire
records before us. On a perusal of the relevant papers, we
find that the matter was routed through the Chief Mnister
who considered the case and-sent it to the Administrator,
who thereafter, passed the order of detention. There is thus
a substantial conpliance of Section 3 of the COFEPCSA. Even
so, the |legal subm ssion of Ilearned counsel has to be
answered, as he urged it with vehenence.

6. Section 2 (f) of the COFEPOSA provides:

"In this Act, wunless the context otherw se
requires, -

(f) "State Government”, in relation to a Union

Territory, neans the adm nistrator thereof".

In the Union Territories Act, 1963 (hereinafter the
"Act’), under clause (a) of sub-section (1) of Section 2,
"Admini strator’ has been defined as:

" "Adm nistrator’ means the admnistrator of a
Union Territory appointed by the President under
article 239"

Under clause (h) of sub-section (1) of Section 2,
"Union Territory" has been defined as:

" 7 Union Territory’ nmeans. _any —of the Union
Territories of...... CGoa, Daman and Diu.. ".  (Material
portion only)

Sub-section (1) of Section 3 of the COFEPGCSA Provi des:

"The Central Governnent or the State CGovernnent or
any officer of the Central CGovernnent, not below the
rank of a Joint Secretary to that CGovernnent, specially
enmpowered for the purposes of this section by that
CGovernnent, or any officer of a State CGovernnent, not
below the rank of a Secretary to that  Governnent,
specially enpowered for the purposes of this section by
that Governnent, may, if satisfied, with respect to any
person (including a Foreigner), that, with awviewto
preventing himfromacting in any manner Prejudicial to
the conservation or argunenta-

559
tion of foreign exchange or with a viewto preventing
him from
(i) smuggling goods, or
(ii) abetting the smuggling of goods, or
(iii) engaging in transporting or concealing or keeping
smuggl ed goods, or

(iv) dealing in smuggl ed goods otherwise than by

engaging in transporting or concealing or keeping

smuggl ed goods, or

(v) harbouring persons engaged in snuggling goods or
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in abetting the smuggling of goods,
it is necessary so to do, nmake an order directing that
such person be detai ned"
The fasciculus of Sections 44 to 46 in Part |1V of the
Act provides for setting up a Council of Mnisters. Section
44 reads as under:
"44. Council of Mnisters-(l1) There shall be a
Council of Mnisters in each Union Territory with the
Chief Mnister at the head to aid and advise the
Admi nistrator in the exercise of his functions in
relation to matters wth respect to which the
Legi sl ative Assenbly of the Union Territory has power
to nake |aws except.  in so far as he is required by or
under this Act to act in his discretion or by or under
any law to exercise any judicial or quasi judicia
functi ons:
Provided-that ~in case of difference of opinion
between the Administrator and his Mnisters on any
matter, -the Adm nistrator ~shall refer it to the
President for decision and act according to the
decision given thereon by the President, and pending
such deci sion it~ shall be conpet ent for t he
Admi ni strator in~ any case where the matter is in his
opinion so wurgent that it is necessary for himto take
i mre-
560

diate action, to take such action or to give such

direction in the matter as he deens necessary".

X X X X

Section 46 confers power on the President to nake
rules: (a) for the allocation of business to the Mnisters;
and (b) for the nore conveni ent transaction of business with
the Mnisters including the procedure to be adopted in the
case of difference of opinion between the Adm nistrator and
the Council of Mnisters or-a Mnister. Sub-section (2)
provides that save as otherwi se provided in the Act, al
executive action of the Adm nistrator, whether taken on the
advice of his Mnisters or otherwise, shall be expressed to
be taken in the nanme of the Adnministrator. The contention is
that the Administrator of the Union Territory appointed
under Article 239 of the Constitution by the President is in
the same position as the Governor of —a State or the
President of Indiain the matter of discharge of executive
functions conferred upon him and he nust act on the advice
of the Council of Mnisters. It was accordingly further
submitted that the Administrator cannot act on his own and
inthis case it is clained on behalf of the Admi nistrator in
the affidavit that he can act on his own as stated above.
Rel i ance was placed on Shansher Singh Anr. v. State of
Punjab (where in it was held that the President or the
Governor acts on the aid and advice of the Council of
Mnisters with the Prime Mnister at the head in the case of
the Union and the Chief Mnister at the head in the case of
a State in all mtters which vest in the executive whether
those functions are executive or legislative in character.
It was further held that neither the President nor the
Governor is to exercise the executive functions personally.
It is not possible to accept this subnission

Article 74 provides that there shall be a Council of
Mnisters with the Prine Mnister at the head to aid and

advise the President who shall, in the exercise of his
functions, act in accordance w th such advice. The proviso
to the Articleis not nmaterial. Simlarly, Article 163

provides that there shall be a Council of Mnisters with the
Chief Mnister at the head to aid and advi se the Governor in
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the exercise of his functions, except in so far as he is by
or under this Constitution required to exercise his
functions or any of themin his

561

di scretion. Once we conpare the | anguage of Articles 74 and
163 with the |anguage of Section 44 of the Act, the
di fference between the position of the President and the
Governor on the one hand and the Adm nistrator of the Union
territory on the other beconmes nmanifest. The first
difference is that he is simlarly situated wth the
CGovernor but not with the President when he is to act in his
di scretion under the Act. Further, the Administrator has to
act on his own unaided by the Council of Mnisters when he
is to exercise any judicial or quasi judicial functions. The
nearest analogy to this provisionis one to be found in
Article 217 (3) when the President has to determine the age
of a Judge of tho H gh Court. It has been held that while
exercising the power conferred, by Article 217 (3), the
Presi dent ‘di scharges a judicial function and is not required
to act ~on the advice of the Council of Mnisters, his only
obligation being to decide the question about the age of the
Judge after consulting the Chief Justice of India (see Union
of India v. J.P. Mtter. But there the analogy ends. The
Adm nistrator even /in matters where he is not required to
act in his discretion under the Act or where he is not
exercising any judicial or quasi judicial functions, is not

bound to act according to the advice of the Council of
M ni sters. This becones mani fest fromthe proviso to Section
44 (1). 1t transpires fromthe proviso that in the event of

a difference of opinion between the Adm nistrator and his
M nisters on any natter, the Adm nistrator shall refer the
matter to the President for decision and act according to
the decision given thereon by the President. |If the
President in a given situation agrees wth what the
Admi ni strator opines contrary to the advice of the Counci
of Mnisters, the Admnistrator would be able to override
the advice of the Council of Mnisters and on a reference to
the President under the proviso, obviously the President
would not according to the advice of the Council of
M ni sters given wunder Article 74. Virtually, therefore, in
the event of a difference of opinion between the Council of
Mnisters of the Union territory and the Admnistrator, the
right to decide would vest in the Union Governnment and the
Council of Mnisters of the Union territory woul d be bound
by the viewtaken be the Union Governnment. Further, the
Admi ni strator enjoys still sone nore power to act in
derogation of the advice of the Council of Mnisters.
562

The second |inb of the proviso to Section 44 (1)
enabl es the Administrator that in the event of a difference
of opinion between himand the Council of Mnisters-not only
he can refer the matter to the President but during the
interregnumwhere the matter is in his opinion so urgent
that it is necessary for him to take i mediate action, he
has the power to take such action or to give such directions
inthe matter as he deens necessary. |In other words, during
the interregnum he can conpletely override the advice of the
Council of Mnisters and act according to his light. Neither
the CGovernor nor the President enjoys any such power. This
basic functional difference in the powers and position
enjoyed by the Governor and the President on the one hand
and the Administrator on the other is so glaring that it is
not possible to hold on the anal ogy of the decision in
Shanmsher Singh’s case that the Administrator is purely a
constitutional functionary bound to act on the advice of the
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Council of Mnisters and cannot act on his own. Therefore,
for this additional reason also the submission of M.
Jet hmal ani nust be rejected.

7. The second submnission of |earned counsel was to the
effect that the statements of |abourers Tulsibhai and
Mangal bhai of 30th June, 1981, being the earlier statenents
of the two |abourers were not supplied to the detenu but
only the two statements of 1st July, 1981, were supplied
and, therefore, the detenu was prevented from naking an
effective representation by which he wanted to controvert
the statements of Tul sibhai and Mangal bhai. The subni ssion
was that in their statements recorded on 1st July, 1981
they did not state that during the earlier interrogation on
the night of 30th June, 1981, they informed the Custons
authorities that they were enployed as |abourers by the
det enu and Lal ubhai Govan.  Consequently, it was contended,
the detaining authority had no material fromwhich to infer
that on being first ~accosted by the custons squad the two
| abourers gave out- that they were engaged in this unlawfu
activity ‘as~ wage earners by the detenu and Lallu Govan. The
submi ssion _has no merit _because there are two statenents,
one of Customs |Inspector, M. Patel, and the other of
Customs officer, M. Fitter, both of which show that on
being interrogated - during the night of 30th June, 1981, the
af orenmenti oned two /| abourers gave out that they were engaged
for unloading packages containi ng contraband goods fromthe
grounded vessel to a house in Nani Danan by the detenu and
Lallu Govan; and there is no disputethat the statenents of
M. Patel and M. Fitter were given

563
to the detenu. Further, the grievance made by the detenu is
not warranted by the naterials on record. For, in the

penul timate paragraph of the grounds of -detention, it was
stated, "copies of the statements and other docunments which
have been taken into consi-deration by the detaining
authority are also enclosed as per the index attached”
(underline mne). Thereafter, no  grievance appears to have
been nade by the detenu in his representation. Even fromthe
grounds in the Wit Petition, it does not appear  which
docunents, if any, were not supplied to the detenu. The
records show that there was great tension on the date at the
pl ace of apprehension and as such no statements could be and
were recorded on the date of apprehension, but subsequently
recorded on 2nd July, 1981. The subm ssion therefore has no
subst ance.

8. The third subnmission of learned counsel is, "that
the order of detention was not properly served'. The
subm ssion is that the Gujarati translation of the order was
not supplied to the detenu. According to the learned
counsel, "the petitioner does not know and cannot speak or
wite in a |language other than Gujarati, and that Annexure
"A ought to have been translated into Cujarati. The
petitioner was thereby deprived of an opportunity of making
an effective representation against his detention". The
submission is not wholly <correct on facts. Annexure "A is
the "ORDER expressed in ternms of Section 3(1) of the
COFEPCSA. It is in English and reads:

" SECRET

No. 14/3/80/HD (Q

Admi ni strator of Coa,

Daman & Diu, Cabo Raj N was,

Caranzal em (P. Q)

CGoa.

ORDER
WHEREAS, |, Jagnohan, Admi nistrator of Goa, Danan
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and Diu, amsatisfied with respect- to the person known

as Shri  Devji Vallabhbhai Tandel alias Devji Boss son

of Shri Val |l abhbhai Tandel residing at H No. 1/255,

Fenta Sheri, Vadi Falia, Nani Daman, that with a view

to preventing himfrom snuggling goods.
564
It is necessary to nake the follow ng order

Now, therefore, in exercise of the powers conferred by
section 3 (1) of the Conservation of Foreign Exchange and
Prevention of Snuggling Activities Act, 1974,

I, Jagnohan, Adm nistrator of Goa, Daman and Diu direct
that the said Shri Devji Vallabhbhai Tandel be detained at
the Central Jail, Aguada, and the enclosed grounds of
detention be served on him

SEAL
Pl ace :-Cabo Raj N was
Date :-11.9.81
Encl .~ As above
Sd/f -
(Jagnohan)
Adm ni strator of Goa, Daman
and Di u.
To

Shri Devji Val l'abhbhai Tande

alias Devji Boss,

H. No. 11255, Fenta Sheri,

Vadi Falia, Nani Daman"

Admittedly, this ’*ORDER as per Annexure 'A was in
English but the enclosure, Annexure 'B which contains the
grounds of detention together with the nmaterials on which
the grounds were based was in Gujarati. |n paragraph 8 of
the counter-affidavit filed on behalf of the Adm nistrator,
it has been stated:

"As regards Gound it is-denied that the detaining
authority has not furnished Gujarati version of the
order of detention as alleged by the petitioner... The
petitioner by his own adm ssion knows CGujarati ‘and

565

accordingly the grounds of detention -have been

comuni cated to the petitioner in Gujarati l|anguage.

The allegation is, therefore, untenable".

The above statenent of the respondent is supported by
the internal evidence of Annuexure 'B itself. For, in the
penul ti mat e paragraph of the "grounds" it bas been stated:-

"The Gujarati version of the grounds of detention
is enclosed to enabl e you to understand the grounds for
whi ch detention order is passed agai nst you".

This shows that the CGujarati version of the grounds as
per Annexure 'B was sent to the detenu al ongwith the ORDER
as per Annexure 'A'. Admttedly, the detenu is a Gujarati
speaki ng person.

So far as the non-supply of the Gujarati version of the
ORDER as per Annexure 'A is concerned, in our opinion,
there has been no violation of Article 22 (5) or any other
| aw. The ORDER as per Annexure 'A was a nere formal recita
of section 3 (1) of the COFEPCSA, show ng the provision of
| aw under which the order of detention has been nade.
Al t hough, the section of the COFEPOSA has not been nentioned
in the last but two paragraphs of the "grounds"”, it has been
stated that the detenu engaged hinself "in smuggling goods
and that there is sufficient cause to pass detention order
against you with a viewto preventing you from smnuggling
goods", which was in Gujarati. It cannot, therefore, be.
said that the detenu was in any way handicapped in
submitting his representation, or there has been any
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violation of Article 22 (5) of the Constitution.

9. The learned counsel, in support of his third
submi ssion, cited before us the decision of this Court in
the case of The State Bonbay v. Atma Ram Sridhar Vaidya. The
decision is beside the point and need not be referred to.

Learned Counsel for the petitioner also cited another
decision of this Court reported in (1980) 4 SCC 427 In that
case, it has been held that failure to supply the grounds of
detention in the | anguage understood by the detenu viol ates
Article 22 (5) of the Constitution. In the instant case? as
we have found above, the
566
Gujarati translation of the grounds was supplied to the
detenu. The decision cited has not held that the ORDER
expressed in terns of ~Section 3 (1) of the COFEPCSA nust
al so be in the |Ianguage understood by the detenu. Section 3
(1) as stated above nerely gives power of detention to the
det ai ni.ng aut hority. This subm ssion al so has no substance.

10. The fourth submission of |earned counsel was that
by a telegramdated 1st Cctober, 1981, the detenu requested
for an imrediate thearing through  his Ilawer but this
request was denied. There was a delay of six days in
deciding the matter. This ~was contrary to |aw. That apart,
the "respondent msled the detenu by indicating to himthat
the only way by which the Adm nistrator could be persuaded

woul d be a representation through the  jail". The factua
part of the subm ssion is not correct. On 1lst Cctober, 1981
one Shri  Thaku Ajwani, Advocate for the petitioner, sent a
telegramto the Administrator. 1t~ was in the follow ng
terms:

" JAGMOHAN

ADM NI'STRATOR OF GOA

DAMAN & DI U

CABO RAJ NI WAS
CARANZALER, GOA
ORDI NARY
DETENUS DEVJI  VALLABHBHAI TANDEL 'AND NARSI NBHAI DURLABHBHAI
TANDEL DETAI NED UNDER COFEPOSA ORDERS DATED 11TH SEPTEMBER
1981 HAVE | NSTRUCTED ME TO APPEAR BEFORE YOU AND REPRESENT
THEI R CASE FOR REVOKI NG DETENTION. ORDERS (Stop)” KINDLY
| NTI MATE FORTHW TH DATE, TI ME AND PLACE
THAKU AJWANI - ADVOCATE 22
PANCHSHI LA ROAD CHURCHGATE
BOVBAY 400 020
567
There was a reply telegramby the Chief Secretary of
the Union Territory in question. The post copy of the reply
telegramreads thus: (material portions only):
" STATE TELEGRAM EXPRESS
ADVOCATE SHRI THAKU AJWANI
CHAMBERS C/ O RAM JETHVALANI
ADVOCATE SUPREME COURT
22 PANCHSH LA RQAD,
CHURCHGATE, BOVBAY-400 020
. «.. . .. No. 14/3/80/HD (G (.) REFERENCE YOUR LETTER
DATED 1ST OCTOBER 1981 REGARDI NG DETENTI ON OF SARVASHR
DEVJlI  VALLABHBHAI TANDEL AND NARSI NBHAI  DURLABBHA
TANDEL DETAI NED UNDER COFEPOSA ACT RECEIVED IN THE
OFFI CE OF THE ADM NI STRATOR ON 5/10/1981 (.) "YOUR
TELEGRAM DATED 1ST OCTOBER 1981 REFERRED THEREI N HAD
BEEN REPLI ED UNDER THI S DEPARTMENT' S TELEGRAM OF EVEN
NUMBER DATED 6TH OCTOBER 1981 AND | TS COPI ES HAVE ALSO
BEEN SENT To THE CONCERNED DETENUS AT CENTRAL JAIL
AGUADA (.) CONTENTS OF THE SAI D TELEGRAM ARE REPRCDUCED
BELOWV (.) QUOTE (.) YOUR TELEGRAM DATED 1ST COCTOBER
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1981 ADDRESSED TO THE ADM NI STRATOR GOA DAMAN AND DI U
REGARDI NG DETENTI ON OF SARVASHRI DEVJI  VALLABHBHA
TANDEL AND NARSI NBHAI DURLABHBHAI TANDEL DETAI NED UNDER
COFEPCSA ACT (.) YOUR REQUEST FOR APPEARANCE BEFORE THE
ADM NI STRATOR AND REPRESENT THE CASE OF THE AFORESAI D
DETENUS HAS BEEN CAREFULLY CONSIDERED BY THE
ADM NI STRATOR AND HE HAS DECI DED THAT THE DETENUS CAN
MAKE

REPRESENTATI ON TO THE ADM NI STRATOR THROUGH CENTRAL
JAIL AGUADA WHERE THEY ARE DETAINED (.) THE
REPRESENTATI ON OF THE AFORESAI D DETENUS W LL RECEI VE
H S DUE CONSI DERATI ON AS AND WHEN THEY ARE RECEI VED (.)
UNQUOTE (. )

- CH EF SEC-"

It has been stated in paragraph 9 of the counter

affidavit as foll ows:

569

P S R h W , It is admtted that
the tel egram dated 1st October, 1981, purported to have
been nade by the Advocate on behalf of petitioner
requesting the Adm nistrator for grant of persona
appear ance before himfor revocation of detention order
was received in‘the office of the Adm nistrator on 3rd
Cct ober, 1981. © This request was duly examned and it
was felt that ‘under the law, the detenu is not entitled
to be represented by an Advocate  and the Detaining
Authority is not legally bound to grant the prayer nade
on behal f of the detenu. The Advocate of ‘the petitioner
was tel egraphically informed on 6th October 1981 that
the request had been duly considered by the Adm nis-
trator who had decided that the detenu could nake a
representation to the Adm ni strator t hr ough t he
Superintendent, Central Jail, Aguada, where he was
detained and that the sane would receive his due
consi deration as and when it was received. A copy of
the said telegram sent. to the Advocate was also
endorsed to the detenu and the sane was received by him
on 7th October, 1981. A letter in confirmation of the
Advocate’s tel egram was received fromthe Advocate of
the petitioner in the office of the Adm nistrator on
5.10.1981 and the same was replied to tel egraphically
on 7th October, 1981, reiterating the earlier position
as conveyed in the said tel egram of 6th Cctober.

The allegation that 10 days were taken by the
respondent in only deciding the representation and in
coming to the conclusion that he would not permit a
| awyer to plead

for revocation of the order of detention is, therefore,
not correct. To give further details, the telegram of
the petitioner’s Advocate was recei ved in t he
Administrator’s office on 3rd Cctober, 1981, ‘and was
sent to the Joint Secretary (Hone) the same day. It was
referred to the law Departnent on 3rd Cctober, 1981
itself and through wusual channels reached the Law
Secretary on 5th October, 1981, the 4th of Cctober
being a Sunday. The Law Secretary gave his opinion and
referred the telegramto the Home Department on the
same day i.e. 5th COctober, 1981. In the Honme Depart nent
it was sent by the Under Secretary (Hone) to the Chief
Secretary and by the latter to the Chief Mnister the
same day. On 6th Cctober, 1981, it was exam ned by the
Lt. Governor and the reply was sent to the petitioner
on the same day. The reply was received by the
petitioner/detenu on 7th Cctober, 1981".
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In addition to the above explanation of the respondent
in para 9 of the counter-affidavit, we perused the file and
we are satisfied that there was no delay in disposal. On the
contrary, it may be said to the credit of the adm nistration
that it was dealing with the natter with utnmost pronptitude.

11. Now to examne the second part of the fourth
contention of Iearned counsel. H's submission is that the
Admi nistrator conmitted an illegality not only by refusing
the detenu to be heard through a | awer, but, in addition
by misleading the detenu by his telegram The detenu s
counsel, M. Ajwani, informed the Adm nistrator that the
detenu had instructed him to represent his case before the
Adm ni strator. He made a request to the Admnistrator to |et
him know the date, tine and place of his appearance before
the Adnministrator The reply tel egram quot ed above has stated
that his request has been "carefully considered by the
Admi ni strator” who, by inplication, rejected the request.
Besides, it was further statedin the telegram that the
Adm ni strator — has deci ded that the detenu can rmeke
representation to the Administrator through the jailor and
that the representation so sent - would be duly consi dered by
the Adnministrator to which exception has been taken. In
these circunstances, the follow ng questions arise:

(1) whether the detenu has a right to appear before

the detaining authority through a | awer;

570

(2) whether the |last sentence in the telegram has

m sl ed the detenu.

M. Jethmal ani « submits that Article 22 (3) enables the
| egislature to take away the comon |aw right of acting
through an agent generally or through a particular class of
agents. The statute does Dot deal withthe general but with
a particular class, nanely, the legal practitioners. The
statute confines this legal disability to the natter
connected with reference to the Advisory Board. So he
submits that |awers are not conmpletely sought to be
excluded. Under Article 22 counsel submits there/are two
di stinct and i ndependent rights: (1) to persuade the
detai ning authority to revoke the order of detention and (2)
to persuade the Advisory Board to di sapprove the detention
It is only in the second process that the agent called
| awyer is excluded. The | earned counsel further submts that
every person has a common law right to enpl oy an agent and
do an act through him The detenu could, therefore, send an
"agent’ or a 'friend who night have been his | awer.

Let us first exam ne whether the detenu has a right to
appear through a | awer. This exam nation need not detain us
| ong.

Section 8 (e) of the COFEPOSA reads: (mmterial portion

onl y)

"For the purposes of sub-clause (a) of clause (4)
and sub-clause (c) of clause (7), of Article 22 of the
Constitution,-(e)-a person against whom an order of
detention has been nade wunder this Act shall not be
entitled to appear by any legal ©practitioner in -any
matter connected with the reference to the Advisory
Board.." (enphasis added).

Clause (e) in express ternms disentitles the detenu to
appear through a legal practitioner in any matter connected
with the reference to the Advisory Board. It is indisputable
that a detention matter which is pending before the
Admi nistrator is undoubtedly a nmatter connected wth the
reference to the Advisory Board. The detenu, therefore, has
no right to appear before the detaining authority or before
the Advisory Board by a | egal practitioner
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The
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M.

572

This Court in the case of Snt. Heml ata Kantilal Shah v.
State of Maharashtra & Anr. have hel d;

"Section 8 (e) has not barred representation of a

detenu by a lawyer. It only |lays down that the detenu

cannot claimrepresentation by a | awer as of right. It

has given the Board a discretion to permt or not to

permt representation of the detenu by counse

according to the necessity in a particular case".

In the case of A KRoy v. Union of India relied on by
Jet hmal ani, a Constitution Bench of this Court has held.

"First and forenost, we nust consider whether and
to what extent the ‘detenu is entitled to exercise the
trinity of rights before the Advisory Board; (i) the
right of legal representation; (ii) the right of cross-
exam nation and (iii) the right to present his evidence
in rebuttal. ~These rights  undoubtedly constitute the
core of just process because without them it would be
difficult for ~any person to disprove the allegations
nmade agai nst~ himand to establish the truth. But there
are two considerations of primary inportance whi ch nust
be borne in mind inthis regard. There is no prescribed
standard of reasonableness and therefore, what kind of
processual rights should be nade available to a person
in any proceeding depends wupon the nature of the
proceedings in relation to which the rights are
claimed. The | kind of issues involved in the proceeding
deternmine the kind of rights available to the persons
who are parties to that  proceeding.  Secondly the
gquestion as to the availability of rights has to be
deci ded not generally but on the basis of the statutory
provi si ons which govern the proceeding, provided of
course that those provisions arevalid.. " (para 84)

" Tur ni ng first to the right of | ega
representation which is clained by the petitioners, the
relevant article of the Constitution to consider is
Article 22 which bears the/marginal note "protection
agai nst arrest and detention in certain cases". That
article provides by clause (1) that no person 'who is
arrested shall be detained in custody wthout being
informed, as soon as may be, of the grounds for such
arrest nor shall he be denied the right to consult, and

to be defended by, a legal practitioner of his choice.
Clause (2) requires that every person whois arrested
and detained in custody shall be produced before the
nearest magistrate wthin a period of 24 hours of such
arrest and that no person shall be detained in custody
beyond the said period wthout the authority of a
nmagi strate. Cl ause (3) provides that nothing in clauses
(1) and (2) shall apply (a) to any person who for the
time being is an eneny alien; or (b) to any person who
is arrested or detained under any |aw providing for
preventive detention. It nmay be recalled that clause
(4) (a) of Article 22 provides that no |aw of
preventive detention shall authorise the detention of a
person for a period |onger than three nmonths unless the
Advi sory Board has reported before the expiry of the
said period of three nmonths that there is in its
opi nion sufficient cause for such detention. By clause
(7) (c) of Article 22, the Parliament is given the
power to prescribe by |aw the procedure to be foll owed
by the Advisory Board in an inquiry under clause (4)
(a)". (para 85)

"On a conbined reading of clauses (1) and (3) (b)
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of Article 22, it is clear that the right to consult
and to be defended by a legal practitioner of one's
choice, which is conferred by clause (1), is denied by
clause 3 (b) to a person who is detai ned under any | aw
providing for preventive detention. Thus, according to
the express intendnent of the Constitution itself, no
person who is detained under any |aw, which provides
for preventive detention, can claim the right to
consult a legal practitioner of his choice or to be
defended by him In viewof this, it seems to us
difficult to hold, by application of abstract, genera
principles or on a priori considerations that the
detenu has the right of being represented by a | ega
practitioner in the proceedings before the Advisory
Board.. It is indeed true to say, after the decision in
the Bank Nationalisation case, that though the subject
of preventive detention is specifically dealt with in
Article 22, the requirements of Article 21 have
nevert hel'ess to be satisfied. It is therefore necessary
that' the procedure prescribed by law for t he
proceedi ngs before the Advisory Boards nust be fair
just and reasonable. But then, the Constitution itself
has provi ded a yardstick for

the application of that standard, through the nmedi um of
the provisions contained in Article 22 (3) (b).
Howsoever nuch 'we would have liked to hold otherw se,
we experience serious difficulty in taking the view
that the procedure of the Advisory Boards in which the
detenu is denied the right of |legal representation is

unfair, unjust or unreasonable. If —article 22 were
silent on the question, of the right of Ilega
representation, it would have been possible, ' indeed

right and proper, to hold that the detenu cannot be
denied the right of legal representation in the
proceedi ngs before the Advisory Boar ds. It is
unfortunate that courts have been deprived /of that
choice by the express |anguage of Article 22 (3) (b)
read with Article 22 (1)". (para 86).

"To read the right of legal representation in
Article 22 (S) is straining the I|anguage of that
article. Cause (S) confers wupon the detenu the right
to be infornmed of the 1) grounds of detention and the
right to be afforded the earliest opportunity of naking
a representation against the order of detention. That
ri ght has undoubtedly to be effective, but it does not
carry with it the right to be represented by a |ega
practitioner before the Advisory Board merely because,
by Section 10 of the National Security Act, the
representation nade by the detenu is required to be
forwarded to the. Advisory Board for its consideration
If anything, the effect of Section 11(4) of the Act,
whi ch conforms to Article 22 (3) (b), is that the
det enu cannot appear before the Advisory Board through
a legal practitioner. The witten representation of the
det enu does not have to be expatiated upon by a | ega
practitioner". (para 88)

"We nust therefore hold, regretfully though, that
the detenu has no right to appear through a Ilega
practitioner in the proceedings before the Advisory
Board. It is, however, necessary to add an inportant
caveat. The reason behind the provisions contained in
Article 22 (3) (b) of the Constitution clearly is that
a legal practitioner should not be pernmitted to appear
before the Advisory Board for any party,........ "
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(para 93) (underlines added)
574
What has been said above about appearance through
| awyer before the Advisory Board under the National Security
Act equally apply to appearance by |awer before the
Advi sory Board under COFEPGCSA.
Wth regard to appearance through a 'friend , the Court
observed
"Anot her aspect of this matter which needs to be
mentioned is that the enbargo on the appearance of
legal a practitioners should not be extended so as to
prevent the detenu from being aided or assisted by a
friend who, in truth and substance, is not a Ilega
practitioner. Every per son whose interests are
adversely affected as a result of the proceedi ngs which
have a serious inport, is entitled to be heard in those
proceedi ngs and be assisted by a friend.
............... . (para 94) (enphasis added).
But the Court observed:
"The appearance of the legal practitioners should
not be extended so as to prevent the detenu from being

aided or assisted by a friend who, in truth and
substance, is not a legal practitioner." (enphasis
added) .

In other words, a ' friend who, in truth and substance,
is a friend of the detenu nmay appear for the detenu but if
such a ’'friend also happens to be alegal practitioner, he
cannot, as of right, appear before the Advisory Board on
behal f of the detenu

12. The sane reasoning wll apply to appearance by an
"agent’. In other words, if-an ’'agent’ is in'truth and
substance’ an agent, the detenu nmay appear through him But
if the "agent’ Is a legal practitioner, appearance by him as
of right will be barred. But a 'friend or an 'agent’ of the
detenu who is essentially a conrade in the profession of the
detenu for which he is detained, such a 'friend or ’'agent’
will also be barred from appearance on behal f of the detenu
575

In passing it nmust be stated that a nan has a right to
appoint an agent. One may call it a conmon law right. But
there is no obligation on the other side to deal with the
agent. The other side has an equal right to refuse to dea
with an agent. In any view of the matter, in the absence of
any right to give an oral hearing in the form of making a
representation under Article 22 (5), the question of hearing
a legal practitioner on behalf of the detenu does not arise.
It cannot, therefore, be said that refusal to “hear. M.
Aj wani, advocate engaged by t he’ det enu, by the
Adm ni strator has resulted in denial of constitutional right
to nake a representation.

That apart, in this case, the case, the telegramin
express terns has described the sender, Thaku Ajwani, as an
advocate, who in clear terns stated that he had been
instructed by the detenu to appear before the detaining
authority to represent the case of the detenu. In other
words, M. Ajwani clearly told the Admnistrator that the
detenu was his client and that he hinself was his counse
and that he desired to represent the case of the detenu in
his capacity as a legal practitioner. The tel egram was not
sent by M. Awani telling the Admi nistrator that he wanted
to appear before the Administrator as a ’'friend or an
"agent’ of the detenu in order to represent his case. It,
therefore, cannot be said that the Administrator refused a
"friend’ or an 'agent’ of the detenu to appear before himto
assi st the detenu.
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13 Article 22 (1) and (2) confer fundanmental right of
protection against arrest and detention in certain cases.
Sub-Article (1) enjoins a duty on the person arresting any
person to informthe person arrested, as soon as may be, of
the grounds for such arrest before detaining himin custody
and such detained person shall not be denied the right to
consult and to be defended by a |legal practitioner, of his
choice. Sub-Article (2) enjoins a duty on the person
arresting and detaining any one to produce himbefore the
nearest Magistrate wthin a period of 24 hours of such
arrest excluding the tine necessary for the journey fromthe
pl ace of arrest to the Court of the Magistrate and no such
person shall be detained in custody beyond the said period
wi thout the authority of a nmagistrate. These two fundanenta
rights, nanely, right to be informed of the grounds of
detention at the tine of arrest and the right to consult and
be defended by a lawer of his choice, and any detention
beyond the period of 24 hours plus the time taken in the
576
journey, ‘unl'ess authorised by a nagistrate to be illega
woul d have al so been available to any one detai ned under the
preventive detention |laws but for sub-Article (3). Sub-
Article (3) provides-that ~nothing in clauses (1) and (2)
shall apply (a) to  any person who for the tine being is an
eneny alien; or (b) to any person who is arrested or
det ai ned under any law providing for preventive detention
As a necessary corollary, any |law providing for preventive
detention would not be unconstitutional  even if it
contravenes Article 22 (1) and (2). In other words, a person
det ai ned under a law providing for preventive detention
cannot claim as a matter of constitutional right to consult
and be defended by a | awer of his choice. Nor can he insist
upon being produced before a nagistrate within 24 hours of
his arrest.

14. Section 8 of the COFEPOCSA soows as noticed above
that a person against whoman order of detention has been
made under the Act shall not be entitled to appear by any
| egal practitioner in any natter connected ‘with the
reference to the Advisory Board. Assuming that the right to
make a representation and the correspondi ng obligation cast
on the detaining authority to consider the representation
expeditiously is not a matter connected with the reference
to the Advisory Board and that both are independent stages,
it cannot be said that the refusal of the Administrator to
hear the advocate of the detenu while ~considering the
representation would be denial of common [aw right of the
detenu to be represented by an agent. Article 22 (5) which
has provided a safeguard in the wmtter of( preventive
detention confers the right on the detenu and sinultaneously
casts an obligation on the detaining authority, as soon as
may be, after the arrest to communicate to the detenu the
grounds on which the order has been made and to afford the
earliest opportunity of naking a representation against the
order. Representation is to be made by the detenu. Detenu is
a person who is already deprived of his liberty. Gvingthe
ordinary connotation to the expression 'earliest opportunity
of making a representation’ as set out in sub-Article (5)
would only inply that the person can send his witten
representation through the jail authorities. It would be
open to himto send it by any other communicating nedia but
the opportunity to nake a representati on does not conprehend
an oral hearing If it does, the detenu will have to be taken
fromthe jail where he is detained to the detaining
authority which in a given situation may not even be
feasible and the delay in transit may be
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counterproductive to the earliest opportunity to be afforded
to nake a representation. It is, therefore, inplicit in Sub-
Article (5) of Article 22 that the representation has to be
a witten representation conmunicated through the jai
authorities or through any other npde which the detenu
thinks fit of adopting but the detaining authority is under
no obligation to grant any oral hearing at the tinme of
considering the representation. Now, if the representation
has to be a witten representation. there is no question of
hearing any one much |ess a |lawer. Reliance was, however,
pl aced on Francis Coralie Miullin v. The Adm nistrator, Union
Territory of Delhi & ors., In that case the detenu
chall enged the validity of clause 3 (b) (i) and (ii) of the
Condition of Detentionlaid down by the jail adm nistration
under an order dated 23rd August, 1975, issued in exercise
of the powers conferred under Section 5 of the COFEPCSA. The
rel evant condition was as under
"3. ‘The conditions of detention in respect of
classification and interviews shall be as under
(b) —~Interviews: Subject to the direction issued
by the Administrator from time to tinmg,
perm ssion for the grant of interviews with a
detenu shall be granted by the District
Magi'strate, Del hi as under
(i) Intervieww th | egal adviser
Interview with I egal advi ser in
connection with defence of a detenu in a
crimnal case or in regard to wit
petitions and the |like,  may be allowed
by prior appointment, in the presence of
an of ficer of Cust ons/ Centra
Exci se/ Enforcenent to -be nom nated by
the local collectorof Customns/Centra
Exci se or Deputy Director of Enforcenent
who sponsors the case for detention
(ii) Interview with fam |y nenbers:
578
nonthly interview may be permitted for
menbers of the famly -consisting of
wife, children or parents of the detenu
The contention was that the condition in clause 3 (b)
(ii) which restricts the interviewto only one in a nonth in
case of a detenu is unreasonable and  arbitrary  when
contrasted with an under-trial prisoner who was entitled to
the facility of interviews with friends and rel atives tw ce
in a week and even though a detenu stands on a higher
pedestal than an under-trial prisoner or a convict, the
[imtation of interview to one in a nonth is utterly
arbitrary. This contention found favour with the Court on
the ground that restrictions placed on a detenu  nust,
consistent with the effectiveness of detention, be mninma
(see Sanpat Prakash v. State of Jammu & Kashmr, [1969] 3
S.CR 574. Proceeding further, this Court held that sub-
clause (i) of clause 3 (b) which prescribes that the detenu
can have an interview with a |legal adviser of his choice
with prior pernission of the District Mgistrate and the
interview has to take place in the presence of a
Custonms/ Central Excisel/ Enforcenent officer nom nated by the
| ocal Collector of Custons/Central Excise/Deputy Director of
Enf orcenment, was unreasonable and hence invalid. Now, this
judgrment is not an authority for the proposition that a
detenu as a mtter of right is entitled to nake his
representation by an oral hearing before the detaining
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authority under Article 22 (5). The right to consult a
| awyer was granted by the conditions of detention prescribed
under Section 5. This right was not spelt out as an incident
of Article 21 and what has been found invalid is the
presence of officers at the interview and the nunber of
interviews. Therefore, Francis Coralie Millin’s case is not
an authority for the proposition and frankly, cannot be one
for the purpose of spelling out a right to be represented by
a lawer while making representation before the detaining
authority. Even though there are sone observations which may
inmply such a right, they would be completely obiter for the
obvi ous reason that a right was conferred by the Conditions
of Detention and not for the first tinme a right was being
spelt out by the expanded horizons of right to life and
liberty as enshrined in Article 21. The attenpt to read or

imply something in . Article 21, which is positively
reflected by Article 22 (5) would be contrary to any canon
of construction because it is well settled that what 1is

expressly reflected cannot be brought in by the back door of
inmplication: It was not necessary to spell out these rights
in the facts of that case for the obvious reason that the
ri ght was conferred

579

by the conditions of detention. One need not go in search of
sone such right inmplicit in Article 21 by a process of
interpretati on when it was expressly ‘granted in the
Conditions of Detention under the ~“Act. Therefore, wth
respect, the decisionin Mllin s case cannot help the
petitioner to spell out right to be represented by a | awer
bef ore the detaining authority:

15. Now the other —aspect of the subm ssion, nanely;
whet her the respondent nisled the detenu by his tel egram
bj ection has been taken to the follow ng sentence of the
tel egram

"He (adm nistrator) has decided that the detenus
can nake representation to the adm nistrator |/ through

Central jail, Aguada, where they are detained"

It may be renenbered that the tel egramwas sent to the
det enus’ advocate, M. Ajwani, and not to the detenus. The
above sentence conveying an advice, albeit gratuitous, could
hardly mslead a |lawer who is supposed to know how a
representation of a detenu is to be sent to the detaining
authority. The submission of M. Jethmalani was that the
sentence give the inpression that the representation if sent
through the jail only, and in no other- way, would be
consi dered. The subnission was hypot hetical. The detenu was

injail. The representation, of necessity, hadto be sent
through the Superintendent of the jail where he was detai ned
with the forner’s necessary endorsenent and seal. It would

be difficult for the detaining authority to inmrediately
ascertain whether the representation sent otherwise than
through the jailor was genuine. Even so the Adm nistrator
did not say that the detenu’s representation, unless sent
through the jail would be considered. There is no nmerit in
t he submi ssi on.

16. The sixth point raised by |earned counsel for the
petitioner is that illegalities were comritted in dealing
with the representation of the detenu in that:

"(a) the detenu was not heard.
(b) his advocate was not heard.
(c) he was not told that he could be represented
by a friend.
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(d) he was not permitted cross-exam nation of
rebuttal evidence."
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The subm ssion of |earned counsel has no substance.

(a) A perusal of the record shows that the detenu was
heard in person, was questioned by the Board on
several points in Gujarati which was the | anguage
of the detenu, and necessary answers el ected. He
does not have any right to be heard in person by
the detaining authority.

(b) It is true that the advocate of the detenu was not
heard but the former’s right to be heard either by
the detaining authority or by the Advisory Board
has been answered above.

(c) The contention has been dealt with above.

(d) This Court in A K Roy' s case (supra) dealt with
the detenu’s plea of cross-exan nation, and has
hel d;

".... It seens to wus difficult to hold that a
detenu can claimthe right of cross-exam nation in the
proceedi ng  before the Advisory Board. First and
forenpost, cross examnation of whom? The principle
that' witnesses nmust be confronted and offered for
cross-exam nation applies generally to proceedings in
whi ch wi tnesses are examined or docunments are adduced

in evidence in order to prove a point. Cross-
exam nation then becones a powerful weapon for show ng
the untruthfulness of that evidence. |In proceedings
bef ore t he Advi sory Boar d, t he guestion for

consi deration of the Board is not whether the detenu is

guilty of any charge but whether thereis sufficient

cause for the detention of the person concerned. The
detention, it nmust be remenbered, is based not on facts
proved either by applying the test of preponderance of
probabilities or of reasonable doubt. The detention is
based on the subjective satisfaction of the detaining
authority that it is necessary to detain a particular
person in order to prevent-himfromacting in a manner
prejudicial to certain stated  objects. The proceeding
of the Advisory Board has therefore to be

581

structured differently fromthe proceedi ng of judicia

or quasi judicial tribunals before which there is alis

to adj udi cate upon."

Finally, the Court observed

"W are therefore of the opinion, that. in the
proceedi ngs before the Advisory Board, the detenu has
no right to cross-exanine either the persons on the
basi s of whose statenent the order of detention is nmade
or the detaining authority.”

17. Faced with the difficulty created by the above
decision, |learned counsel subnits that he has not used the
word 'cross-exami nation’ in the technical sense but used it
| oosely in the sense that the detenu woul d have exam ned as
his witnesses the persons on whose statenments the order of
the detention has been based, to establish his innocence
particularly before the judicially trained mnds of the
Menbers of the Advisory Board. Even if the word 'cross-
exam nation’ is taken in the | oose sense as submtted by the
| earned counsel, the Advisory Board cannot be bl anmed; for,
there was no request by the detenu for the production of
those persons before the Advisory Board to exani ne them as
his defence w tnesses. The sixth submission also has no
subst ance.

18. The seventh point formul ated by | earned counsel was
“"that the Advisory Board was required to decide two issues:

(i) whether the detention was justified when nade;

(ii) whether it was justified on the date of the
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Advi sory Board's report".

M. Jethmal ani did not press before us sub-point (i).
But he submitted that the Board ought to have found whet her
or not the order of detention was justified on the date of
its report. W have perused the report of the Advisory Board
and find that the report covers both sub-points (i) and (ii)
enuner at ed above.

19. The eight point raised by |earned counsel for the
petitioner is that the procedure before the Advisory Board
was 'totally wunjust and discrimnatory’ . H s subnission was
that although the detaining authority was not present in
persons before the Advisory Board, his
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representatives were present to assist the Advisory Board on
i ssues of law and fact in support of the order of detention
while there was none to assist the detenu. The subm ssion
has been based on- suspicion or guess, and is not borne out
by records. The record shows that the detenu was produced
before the Advisory Board and necessary questions were put
to him and answers elicited by the Chairnman and t he Menber
of the Advisory Board and there was none present on behal f
of the detaining authority. ~This submi ssion also has no
subst ance.

20. The last point - raised by M. Jethmalani was that
the cases of the /four detenus connected with the same
incident were reviewed by the Board; after having rel eased
one co-detenu, nanel y; Narasi nghbhai Dur | abhbhai in
pursuance of the Advisory Board' s order, it was incunbent on
the detaining authority to reviewthe order of detention of
the petitioners before us nanely; Devji Vallabhbhai Tandel
(petitioner in Wit Petition No. 8070 of 1981), - Narsingh
Val | abhbhai Tandel, (petitioner in Wit Petition No. 23 of
1982) and Lallubhai Govanbhai Tandel (petitioner in Wit
Petition No. 29 of 1982). As on a perusal of the report of
the Advisory Board, it was found that Narsinh Vallabhbha
Tandel was advised to be released on the ground of tender
age, | earned counsel did not press the subm ssion

21. These petitions have no nerits and are dism ssed.
P.B.R Petitions dismssed.
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