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Ravindra @ Ravi  Bansi ~Gohar and Keshya @ Kishore
Amar si ngh Maheshkar, the appellants in these two appeals,
along with tow others were arraigned before an Additiona
Sessions Judge of Greater Bonbay to answer charges of
rioting, two nurders and other cognate offences. The tria
ended in conviction of each of the appellants for those
of fences and sentence of death, inprisonment for different
terns, including life, and fine. Against their convictions
and sentences they preferred an appeal before ‘the H gh
Court, which was heard along with the case arising out of
the statutory reference nmade by the trial Judge under
Section 366 cr. P.C In disposing of the reference case and
the appeal by a common judgnent, the H gh Court affirned the
convictions and sentences of the appellants and set aside
those of the other two. Hence this appeal
2. Shorn of details, the prosecution caseis as under
(a) On March 5, 1987 at or about 3.30 a.m a nunber of
persons were found approaching Satrasta police 1ock up of
Agripada Police Station through an opening in the conmpound
wal | and hurling country-made bonbs. One of the bonbs hit
and injured Manaji Mani, who was at the police post (guard
chowki) near the lock wup. Thereafter four of the; who were
carrying fire-arnms, canme to the front entrance of the |ock
up where Uttam Vishnu Gharte, (PW2), a police Naik, was on
duty. They asked himto had over the keys of the | ock up but
on his refusal to do so inspite of threats neted out to him
they retreated a few steps and hurl ed bonbs towards the iron
wire mesh which was in front of cell No. 1 on the ground
floor of the lock up. Through that wire nesh they then fired
inthe direction of cell No. 1. Thereafter they entered the
gate, went inside through the rear |obby of the |ock up, and
one of thembroke open the lock of the gate of the front
| obby. Al of them then entered through that gate and went
to cell No.1 wherein one Babu GCopal Reshim a suspect was
det ai ned. After firing at himwhich resulted in his
i nst ant aneous death- they came back shouting sone sl ogans.
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At the time of retreat they also threw bonbs in the area
under the staircase which is treated as resting roomof the
guards. In the process a nunber of police constables
sustained injuries. Al the miscreants then ran away towards
Sane @uruj Path.

(b) On getting information of the incident over phone Shri

Zende (PW7), Oficer-in-charge of Agripada police Station
rushed to the lock up. After making a prelimnary survey of
the scene of crine he recorded the statement of P.W2,
wherein he, besides datailing the incident, stated that he
could identify Vijaya and Keshya as two of the m screants.
On that report (Ext.24), P.W17 registered a case and took
up investigation. He prepared a panchnama of the articles
found there which included five live bonbs and bullets. He
al so prepared a sketch map of the scene of offence. In the
meanti me he had arranged to send the injured constables,
including P.W2 and Ahire, to the hospital for treatnent and
the dead body of Babu Gopal Reshim for post nortem
exam nation, after ~holding inquest. Wile in the hospita

Ahire succunbed to his injuries.

(c) In course of investigation three of the accused persons
including the two appellants were arrested on June 29, 1987
and they were placed  in two Test Identifications (T.1)
parades which were heldon July 8, 1987 by Shri L.J. Parikh
(P.W18), Special /Executive Magistrate. |I|n those parades
P.W2 identified both the appellants and ‘accused Rajendra
(since Acquitted) ' and constable Ashok Di nkar Chakranarayan
(P.W12) identified ‘appellant Ravi.  Accused  Vinod Bhika
Maria (since acquitted), who was arrested after charge sheet
was filed against the fornmer three accused, was al so pl aced
ina T.l parade in which constable Chandrakant 'S. Sawant
(P.W4) identified himas one of the mscreants. Thereafter
a suppl ementary chargesheet was fil ed agai nst him

3. The appel | ants pl eaded not guilty to the charges framed
agai nst them and contended that they were falsely inplicated
at the instance of the police. Besides, they asserted that
earlier they had been arrested by the Agripada police
station and while they were in the lock up in ‘question

their photographs were taken which. were later shown to
P.W.2 and 12 to enable them (the three wtnesses) to
inplicate themin the incident in question.

4. In order to establish case the prosecution exan ned
twenty eight wtnesses and exhi bited a nunber of docunents:
No witness was, however, exanmined PPW2, P.W4 and P. W12,
who, anong others, were at the police lock up at the
material time, gave an ocular version of the incident.
Besi des, Shakil Mohd. |brahim Ansari (P.W21), who was al so
detained in the police lock up as a suspect, was exam ned by
the prosecution to recount the incident. Though he supported
the prosecution case as to manner in which the incident took
pl ace, he did not nanme or identify and of the four accused
persons, for which he was declared hostile and  cross
examined with reference to his statement recorded under
Section 161 Cr. P.C. On perusal of the record we find that
the evidence of the above four wtnesses regarding the
occurrence stands corroborated by the evidence of the
doctors who held post nortem examinations upon the dead
bodi es of Babu Gopal Reshimand Ahire and examined the
injured constables. Besides, the reports of the forensic
Sci ence Laboratory also go a long way to corroborate their
version. In such circunstances, we find no reason to disturb
the concurrent findings of the |earned Courts belowin this
regard. |Indeed, the |earned counsel appearing for the
appel l ants did not seriously challenge this part of the
prosecution case.
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5. The next and the nost crucial question that now falls
for our determ nation if whether the prosecution has
succeeded in conclusively proving that the two appellants
were anong the mscreants. To prove this part of its case
the prosecution relied solely upon the evidence of P.W2 and
P.W12. P.W2 testified that out of the four persons who
cane to the lock up site he could identify Vijaya (he died
before the trial commenced) and Keshya and he pointed out to
appel | ant Ki shore as keshya. According to himhe knew both
of them for about 7/8 nonths prior to the incident. He al so
identified appellant Ravi and accused Raju (since acquitted)
as two of the other mscreants, but admtted that he did not
know them from before. He further stated that he identified
the above three witnesses .in a T.l. parade. The other
witness, nanely P.W1l2identified appellant Ravi as one of
the miscreants and while -identifying him deposed that he
knew him and his nane was Ravi- Basal. He added that he came

to know his name at the tine of the T.I. Parade. The
evi dence of the above two w tnesses regarding identification
in T.1. '‘parade was corroborated by that of P.W18 who held
the parade on July 8, 1987.

6. It is not in dispute-indeed, the prosecution case

itself, as testified by two of the Investigating Oficers
is,- that the photographs of the four accused (including the
two appellants) were shown to the above w tnesses before the
T.1. parade was held. Notwithstanding this glaring fact,
which in our view, nade the identification in T.l. parade
and, for that matter, identification in Court worthless, the
trial Court accepted the evidence of P.W2 & P.W12 and t hat
of P.W4 who identified another accused. The Hi gh Court,
however, relying upon the judgrment of this Court in Laxm pat
Choraria & Ohers Versus State of Maharashtra, Al.R 1968
SC 938, held, that the evidence of the witnesses so far as
it related to identification of the accused who were not
known to themfrom before was ~unworthy of credit, as,
adm ttedly, their photographs were shown to them before T.I
parade. Accordingly, the H gh Court acquitted the other two
accused and also left out of consideration the evidence of
P.W2 regarding identification of “appellant Ravi. The H gh
Court, however, accepted the evidence of P.W2 & P.W12
regarding identification of appellants Kishore and Ravi
respectively, as those wtnesses clainmed to have known them
frombefore and drew the following conclusion to ~uphold
their convictions and sentences:

"On the basis of the evidence on

record we have cone to the

concl usi on t hat accused No. 3

(Kishore) was known to the P.W2

and accused No.1 (Ravi) was known

to P.W12. In these circunstances

if the police officers just to

ensure earlier identity of accused

showed the photographs of accused

who were already known to the

wi tnesses and further the said fact

was confirnmed by hol di ng

identification parade soon after

and circunstances of the case we do

not see that it creates any

infirmty in the case of the

prosecution SO far as the

identification of accused No.1 by

P.W12 and accused No. 3 by P.W2

is concerned. W must enphasize the

fact that the material on record in
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our opinion clearly shows that high
degree of probability of P.W2
knowi ng the accused No.3 and P. W12
knowi ng the accused No. 1, t he
Wi t ness bei ng police of ficers
attached to the Agripade Police
Station and the accused bei ng
inmates of the lock up in recent
past of the occurrence of the
i nci dent in question."
7. We have heard the |earned counsel for the parties at
length and with their assistance gone through the evidence
relevant to the question which we have to now answer. On
goi ng through the record we have found certain disturbing
features in the prosecution case which remain unexplai ned
and go a long way to discredit it. In his statenent, which
was recorded as the F.I.R (EXT. 24)P.W2 stated, that
"Vijaya® and "Keshya’ were 'anong the mscreants. He,
however, we find that in the formal F.I.R prepared on the
basis of " the statenment of P.W2 the followi ng nanes have
been shown inthe colum nmeant~ for recording the names of
t he accused:

"1. Vijay alias Vijay U kar

2. keshya alias Kishore Marrya

Laxa and other 9/10 persons".

When cross examined on this point, P.W2 adnmtted that
at the tinme he lodged the F.1.R he did not know that the
surname of Vijay was ’'Utkar’ and he cane to know about his
surname from the papers. So far ~as keshya is concerned he
stated that he knew that he was residing in Kanjarwada and
was gunda of the locality and that he had told the police at
the time of lodging of the F.I.R about those facts. He,
however, admitted that in his statenent he did not give the
detailed particulars of whom he knew and saw anong the
m screants and that there may be a nunber of persons by the
nane keshya. In view of the above adm ssions of P.W2 we are
at loss to understand how the surnanes of Vijay and Keshya
and the nanme of laxa could find place in the formal F.I.R
recorded on the statement of P.W2. Equally surprising is
that though P. W2 named keshya, his nanme was also given as @
Ki shore Marrya. While on this point it is also pertinent to

mention that the full nanme of the appellant Kishore who,
according to P.W2, was naned as keshya in his statenent, is
admttedly 'Kishore Kaheshkar’. From all these peculiar

facts and circunmstances, which remain unexpl ai ned, the only
conclusion that can be drawn is that the F.1. R was not at
all prepared at the tinme alleged by the prosecution (4.15

a.m). Indeed, in the instant case the F.1.R (was not the
basis of the investigation-as it should be - but was the
out come of investigation

8. The next unusual feature of the case, is the show ng of
the photographs of the accused to the witnesses who were to
identify them in T.I. parade. As noticed earlier, the High

Court did not lay any inportance on this aspect of the
matter so far as the two appellants are concerned on the
ground that those photographs were shown to P.W.2 and 12,
who were already known to them to test whether their
identification was correct or not and that fact was
confirmed by holding identification parade i nmedi ately after
their arrest. This finding of the High Court, in our view,
is wholly wunsustainable. The identification parades bel ong
to the investigation stage and they serve to provide the
investigating authority wth materials to assure thensel ves
if the investigation is proceeding on right lines. In other
words, through these identification parades that the
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i nvestigating agency is required to ascertain whether the
persons whom t hey suspect to have conmtted the offence were
the real culprits - and not by showi ng the suspects or their
phot ographs. Such being the purpose of identification
parades the investigating agency, by show ng the photographs
of the suspects, whom they intended to place in the T.I
parade, made it farcical. If really the investigating agency
was satisfied that P.W2 & 12 did know the appellants from
before and they were in fact anobngst the nmiscreants, the
guestion of holding T.I. parade in respect of themfor their
identification could not have arisen

Anot her disturbing feature of the case is that the T.I
parade was held inside ‘the lock up of C. I.D. departnent of
the Bonbay police which was investigating into the case at
the material time. In Hasib vs. State of Bihar (A l.R 1972
SC 283) this Court  observed that a vital factor for
determining the value of an identification parade is the
ef fectiveness of  the precautions taken by those responsible
for holding them against the identifying w tnesses having an
opportunity of seeing the persons to be identified by them
before they are paraded with other persons and al so agai nst
t he i dentifying Wi tnesses bei ng provi ded by t he
i nvestigating authority wth other unfair aid or assistance
so as to facilitate the identification of the accused
concerned. The above observations aptly apply in the facts
of the instant case for not only the photographs of the
appel l ants and other accused were shown before the T.I
par ades, but they were held in the lock up of the
i nvestigating agency ‘thereby giving sufficient opportunity
to the identifying witnesses of seeing the persons to be
identified. Having regard to the fact that the ‘above two
identifying witnesses were police constables attached to the
concerned police station, it was all the nore necessary for
the investigating agency to ensure that-the T.l. parade was
held in a manner and at a place (preferably in jail) so as
to avoid any criticismabout its |egitinacy.
10. Coming now to the cases of ‘the individual appellants we
first take up that of Ravindra who, as earlier noticed, was
identified by P.W12. According to him he knew Ravi from
before but he came to know about his nanme-at the time of
T.1. parade. He, however, in his testinony did not state how
he knew himnor did he state in his statenent recorded under
Section 161 Cr. P.C. that anbngst the m screants he saw one
whom he knew from before but did not know his nane.
Unfortunately, this vital omission which rendered his
evi dence regarding identification of appellant Ravi~ suspect
in Court was not at all considered by the Hi gh Court or the
trial Court.
11. As regards the other appellant the rel evant evidence of
P.W2, who identified him in his cross exam nation is that
keshya, whom he named in his statement before the police,
was residing in kanjarwada and was gunda of the locality. He
further stated that he had told the police that keshya was
resi dent of kanjarwada. If really P.W2 knew about all those
details, it was, in the fitness of things, expected of him
to disclose themin the statenment he nade before the police
so as to fix wup the identity of keshya. That apart, P.W2
did not assert that keshya, whom he named in the F.1.R was
the appellant Kishore before us. On the contrary, he said
that there may by many persons by the nane of Keshya. From
these facts and circunstances the only reasonabl e concl usion
we can legitimtely draw is that to ascertai n whet her keshya
naned by P.W2 in his statement really referred to the
appel | ant Ki shore Kaheshkar, that the police showed himhis
(Ki shore’s) photograph and placed himin T.l. parade. In
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drawing this conclusion we have drawn inspiration fromthe
nystery surrounding the F.I1.R

12. That the Hi gh Court felt it difficult to sustain the
convictions of the appellants in absence of any foundation
laid by P.W.2 and 12 to indicate as to how they came to
know the appellants would be evident fromthe observations
nmade by the H gh Court (quoted earlier) that there was a
hi gh degree of probability of P.Ws. 2 and 12 of knowi ng the
two appellants respectively as they were attached to
Agripada police Station and they (the appellants) were the
inmates of the lock up for sone tine prior to the incident
in question. we are constrained to say that the above
reasoning of the H gh Court is convoluted and strained. It
was for the above two witnesses to testify that they had
seen themwhile they were in the lock up earlier and that is
how they knew them from before the incident. In absence of

any such assertion, the H gh Court was not at all justified
i n making the above observation on the basis of ’'high decree
of probability”. To sustain the conviction the H gh Court

was required to record a positive finding on the basis of
reliabl e and acceptabl e evidence that the two witnesses knew
the appellants frombefore and not on the basis of high
degree of probability. Rather, it appears to us, the defence
of the appellants that while they were in the lock up
earlier their photographs were taken and thereafter shown to
the witnesses to inplicate themin the case is probabilised
by the adm ssion nade by the investigating officers as al so
P.W?2, that they were shown their photographs.

13. For the foregoing discussion we are unable to sustain
the inpugned j udgment. on t he basi s of t he sol e
identification of P.Ws. 2 and 12. ~The —appeals are
accordingly allowed and the convictions and the sentences of
the appellants are set aside. The —appellants, who  are in
jail, be released forthwith unless wanted in connection with
any other case.




