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Janmmu and Kashnmir Representation of the People Act,

1957--S. 100(1)(d) (iii)---Scope of--inproper reception or
i mpr oper rejection of vot es- - When i nval i dat es
el ection--Grounds not taken in-election petition--If could
be raised in appeal --Ball ot papers bore initials of Presid-
ing Oficer--Election--If invalid.

HEADNOTE

100(1) (d)(iii) of the Jammu & Kashmir Representation of
the People Act, 1957 provides that if the Hi gh Court is of
opinion that the result of the election in so far as it
concerns a returned candi date, has been materially affected
by the i nproper reception, refusal or rejection of any vote
or the reception of any vote which is void, the H gh Court
shal | declare the election of the returned candidates to be
voi d.

The appel | ant was decl ared el ected to the State Assenbly
in the General Elections. |In his election petition the
respondent, a defeated candi date, contended ~that i nproper
rejection at the tinme of counting of votes cast in his
favour and inproper reception of votes at the time of poll-
ing in favour of the appellant had materially affected the
result and that therefore the appellant’s election shoul d be
decl ared voi d.

The High Court held that certain votes had been inprop-
erly received in favour of the appellant, certain votes
validly polled in favour of the respondent -were inproperly
rejected at the tine of counting;, and in respect of 550
votes which were found to have been inproperly received, the
H gh Court held that the appellant was the greatest ~benefi-
ciary of those votes although the preci se nunber by which he
was benefited could not be easily ascertained.

In appeal, this Court directed the Registrar to scruti-
nise the 550 ballot papers to find out as to how nany of
those votes were cast in favour of the appellant and the
ot her candidates. The result of the investigation showed
that the appellant had a | ead of 38 votes over the respond-
ent .

Al'l owi ng the appea

HELD: There is no escape fromthe conclusion that the

election of the appellant should be upheld. [303H]
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(1) In an election petition founded upon the ground that
the result of the election was naterially affected by the
i mproper reception or rejection of votes, the Court has
first to decide whether certain bal | ot papers wer e
i mproperly received or were inproperly rejected. Once that
controversy is resolved, the rest is purely a matter of
arithmetical calculation. |If the result of arithnmetica
calculation is that the returned candi date has still a |ead
over his nearest rival, his election would not be declared
to be void on the ground of inproper reception or inproper
rejection of votes. |Inproper reception or inproper rejec-
tion of votes can result in invalidating the election only
i f such inproper reception or inproper rejection materially
affects the result of the election. [303H

In the instant case, even after excluding all the votes
found to have been-inproperly received by the appellant and
also giving credit to the respondent for the votes found by
the Hi gh Court to have been inproperly rejected at the time
of counting, the net result still was that the appellant had
a lead over the respondent.

(2) As it is not permissible to widen the scope of an
el ection petition, the respondent could not seek relief on
grounds which were not taken by himin the election peti-
tion. The respondent could not derive any benefit on the
irregularities” conmtted in the conduct of election. The
el ecti on was not chall enged on the ground of any irregulari-
ty or non-conpliance with the provisions of the Constitution
or of the ' Representation of the People Act nor was the
el ecti on assailed on the ground of corrupt practice. [304D &

d
298

(3) The contention of the respondent that if the ballot
papers which bore the initials and not the full signatures
of the presiding officer are rejected, the appellant’s
el ection should be declared void, is wthout force. The
bal | ot papers bore the distinguishing marks as required by
r. 38(1). The fact that the returning officer did not

reject the ballot papers on the ground that they bore only
the initials and not the full signatures of /the presiding
of ficer showed that the returning of ficer was satisfied that
the alleged defect was caused by the m stake or failure  on
the part of the presiding officer. —There can be no doubt
that the m stake occurred because of the m stake or~ failure
of the presiding officer. The first proviso to r. 56(2) of
the Rules provides that where the returning officer is
satisfied that any defect nentioned incl. (g) or cl. (h) of
this Rule has been caused by any m stake or failure on the
part of a presiding officer or polling officer, the |ballot
paper shall not be rejected nmerely on the ground of such
def ect .
[ 305B- C]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 317 of 1976.
Appeal fromthe Judgrment and Order dated the 13th Febru-
ary, 1976 of the Jammu & Kashmir H gh Court in Election
Petition No. 2 of 1972.
M N. Phadke, Altaf Ahmed and Veerappa for the
Appel | ant .
Ghulam Quadir Mr (In person) for Respondent
No. 1.
Ex parte for Respondents 2-5.
The Judgrment of the Court was delivered by
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KHANNA, J. During the general elections held in March
1972 five candi dates, nanmely, the appellant and respondents
No. 1 to 4, contested tile election for the Jammu & Kashmir
State Legislative Assenbly from Raj pura constituency. There
was a sixth candidate, nanely, Mhamed Abdullah Sheikh,
respondent No. 5, but his nom nation paper was rejected. The
appel l ant secured 9,079 votes and was declared elected.
Respondent No. 1 was the nearest rival and he secured 8,248
votes. Respondents 2 to 4 secured 1,340, 1,126 and 1,217
votes respectively. 2,034 votes were declared invalid at the
time of counting. After the declaration of the result of
the election, respondent No. 1 filed election petition out
of which the present appeal arises. Two prayers were nmade in
the election petition: (1) that the election of the appel-
lant be declared to be void; and (2) that respondent No. 1
be declared to have been duly el ected. The High Court
accepted the first prayer and declared the election of the
appel l ant to be void. The second prayer that respondent No.
1 be declared to have been duly el ected was not granted. The
present —appeal has been filed by the appellant against the
judgrment of the High Court insofar as it has declared his
election to be void. Cross-objections have been filed by
respondent No. 1 and it has been prayed on his behalf that
he be decl ared to have been duly el ected.

The election petition was founded on the
foll owi ng three grounds:
(1 ) Inproper rejection of the nomnation
paper of respondent No. 5.
(2) Inmproper rejection of the votes which had
been cast in favour of respondent No. 1
(hereinafter referred toas the respondent);
and
(3) Inmproper reception of the votes in favour
of the appellant on the day of polling at the
foll owing polling stations:
1. Lassipora--Polling station No. 49
2. Nowpora Pain--Polling station No. 50
299
3. DrubghamB--Polling station No. 24 4.
Dr ubgham A- - Pol I'ing station No. 23
4. DrugbhamA--Polling station No.23
5. Aliaipora--Polling station No. 51
6. Chandgham-Polling station No. 46
7. Arihal--Polling station No. 35, and
8. Tikan Batapora--Pol l'ing station No. 26.
According to the case of the respondent as set up in the
el ection petition, the result of the election was materially
affected because of the inproper rejection at the tine of
counting of the votes which had been cast in his favour and
by the inproper reception of the votes in favour of the
appellant on the day of polling. Gving  particulars 'in
respect of the third ground, nanely, that there was i nproper
reception of votes in favour of the appellant on the day of
polling, the respondent stated that the total nunber / of
votes at Lassipura (polling station No. 49) was 824. Al
those votes were shown to have ben polled, although 162
voters registered in that area did not cast their votes.
The figure of 162 included 16 persons who were dead before
the date of polling. Electoral nunbers of those 162 voters,
i ncluding 16 dead persons, were also mentioned in the peti-

tion. The votes of 162 persons were thus stated to have
been inproperly received. Simlar allegations were nade in
respect of Nowpora Pain (polling station No. 50), Dr ubgham

B (polling station No. 24), Drubgham A (polling station No.
23), Alaipora (polling station No. 51), Chandgam (polling
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station. No. 46), Arihal (polling station No. 35) and Tikan
Bat apora (polling station No. 26).

W nmay add at this stage that the first ground, nanely,
that relating to the inproper rejection of the nomnation
paper of respondent No. 5, was not pressed at the trial of
the el ection petition, and as such no longer survives.

The el ection petition was resisted by the appellant and
he denied the various allegations made by the respondent.
He also pleaded that the allegations in the election peti-
tion were vague, indefinite and uncertain. bj ection was
al so raised regarding the maintainability of the petition on
the grounds that it had not been properly verified and there
war m sjoi nder of parti es.

The petition was initially heard by Wasi-ud-Din J. It
thereafter came up for hearing before Jalal-ud-Din J.
Utimately, it came up for hearing before Mufti Baha-ud-Din
Faroogi J. who finally decided the petition and gave the
j udgnmentunder appeal

During the pendency of the petition, orders were made on
three occasions for inspection of the ballot papers. The
first —order was nade by Wasi-ud-Din J. on August 13, 1973.
The |earned Judge, considered the prayer for inspection of
bal | ot papers-under-three heads:

"(1) Request for inspection of ballot papers
which were rejected at the tine of counting;
(2) Request for inspection a ballot paper
account (Form No.  16) i n respect of the var-
ious polling stations and of the ballot papers
rel evant thereto;
300
(3)  Request for inspection of mar ked
copies of electoral rolls at polling stations
Lassi pora, DrubghamA & B, Achan, Chandgham
Afthal , Nowpora Pain, Tikam Batopora, Al aipo-
ra."
Prayer under the first and third heads was rejected but that
under the second head was allowed to the extent of the
i nspection of formMNo. 16 .in respect of Lassipora, -~ Nowpora
Pai n, Drubgham B, Drubgham A, Al ai pora, Chandgham ' Ari ha
and Tikan Batopora polling stations. Inspection of a few
bal | ot papers, of which the nunbers were specified, relating
to sone of the polling stations was allowed. On Novenber 2,
1973 the |earned Judge anplified his previous orders in
t hese words:
"My order as it-stands should be read to
Clearly signify which I am anplifying here
also that the sorting of the ballot /papers
will be done by the Deputy Registrar but in
the presence of the |earned counsel for both
the parties. The Ilearned counsel for the
parties wll not be allowed to handle the
bal | ot papers until they are sorted out by the
Deputy Registrar and after this is done, the
respective | earned counsel for the parties can
handl e and i nspect the ballot papers.™
On June 13, 1974 the |l earned Judge, on an application nmade
by the respondent, allowed inspection of ballot papers of
two nore polling stations, viz., Chandgham and Al ai pora.
The respondent also nade prayer for leave to inspect the
bal | ot papers of other polling stations, but the prayer in
that behalf was rejected. The following directions were
further issued by the |earned Judge:
"The petitioner has al so nmade a prayer
that the Deputy Registrar be given directions
to ascertain if the 34 series of two inspected




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 10

polling stations Nos. 24 and 50 are not m xed
in the fourth trunk which has been produced.
The Deputy Registrar will of course see to
this and such other discrepancies which may
cone to his notice, he will make a separate
note and he wll also make a note on the
envel ope i f he found the discrepancy."”
After Wasi-ud-Din J. relinquished his office, the case was
assigned to Jalal-ud-Din J. An application was then made on
July 29, 1974 by the respondent seeking permission to in-
spect ball ot papers and other docunents pertaining to the
various polling stations, This application was di sposed of
by Jalal-ud-Din ' J. as per order dated January 6, 1975 in
t hese words:

"I, therefore, allow the application of
the petitioner for inspection of ballot papers
in respect of four veiling stations, nanely,
26 Ti kan Batapora fromserial No. 015051 to
15700, 35 Arihal-A fromserial No. 020901 to
021550, 49 Lassipora fromserial No. 031051 to
031900, 23 Drubgham from serial No. 013201 to
013800 and al so the counterfoils of 15 Nowpora
Pain,~ 24 Drubgham B. 46 Chandgham and 51
Al ai pora, the polling stations of which the
bal |l ot papers have already been inspected by
the petitioner. 1, however, do not accede to
the request of the petitioner to inspect
el ectoral roll and

301
counterfoils and from16 of the entire con-
stituency. The inspection as ordered will be

held by and in presence of ‘the counsel for
the parties. But the Deputy Registrar will see
that neither the candi date nor their counse
shal I, ‘handl e the record. The Deputy Registrar

will further make a separate note and record
of the discrepancies found, if any. The
i nspection will be held during vacation on a

date to be fixed by the Deputy Registrar."

In the judgnent under appeal the |earned Judge held that 59
votes validly polled in favour of the respondent ~were im
properly rejected at the tine of counting. It was further
found that 901 votes, including 28 votes of ~ dead voters,
were inproperly polled.. Qut of 901 votes, 351 votes were
found to have been polled in favour of the appellant. De-
tails of those 351 votes were as under:

Al ai pora pol I'i ng station No. 51
200

Ari hal pol I i ng station No. 35
51

Takin Bat apor a P. S. No. 26
100

Regarding the remaining 550 votes, the |earned Judge found
that the evidence was not clear, and observed as under:

"The evidence, however, is not clear as
regards the fate of the remaining 550 such
votes. But having regard to overall circum
stances of the case it will not be unreasona-
ble to conclude that respondent No. 1 was the
greatest beneficiary of these 550 votes al-
though the precise number by which he was
benefited out of those votes may not be easily
ascertainable. To these circunstances nmay be
added the circunmstance that 59 votes validly
polled in favour of the petitioner were im
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properly rejected at the tinme of counting, as
held by nme before. The cunul ative effect of
these circunstances is that the respondent No.
1 was able to get an undue advantage of no
| ess magnitude and may be, even greater than
that reflected in his declared success over
the petitioner by 831 votes. In this view it
must be held that the result of the election
i nsofar as respondent No. 1 is concerned, was
materially affected by the inproper rejection
of votes in favour of the petitioner at the
time of counting and the inproper reception of
voties on the day of poll and that his election
must be declared to be void. But that should
not entitle the petitioner to a declaration
that — he was duly elected as the total nunber
of “the votes inmproperly received in favour of
respondent No. 1 on the date of poll could not
be exactly worked out. The prayer for such
de- claration nmust be rejected.”
In theresult, theelection of the appellant was declared to
be void. The prayer of the respondent for a declaration that
he be declared to have been el ected was rejected.
VWhen this appeal came up for hearing before this Court on
Sept enber 3, 1976, we passed an order wherein we referred to
the finding of the High Court that it cannot be said as to
who was the beneficiary of the 550 votes which were found to
have been inproperly polled. W thereafter stated in that
order:
302
“I'n our opinion, it is necessary to find
out as a result of further inspection as to
how many d those 550 votes were in favour of
the appellant, and how many, in favour of
respondent- No. ~1 and the other contesting
candi dates. For this purpose, we depute the
Regi strar (Judicial) of this Court to make an
i nspection in the presence of the parties and
their counsel . and submit a report to this
Court within six weeks fromtoday. The Regis-
trar may also have to |locate the 55 ballot
papers referred to in the judgnment of the High
Court at pages 31-51 of the cyclostyled |judg-
nent. He may also, if necessary, refer to the
reports of the Deputy Registrar of the Hi gh
Court. The appeal should be put up for further
hearing as soon as the report is ready."
The Registrar of this Court thereafter submtted his report
dat ed Septenber 15, 1976. The Registrar dealt with nost | of
the matters but in respect of sone of the natters he sought
further directions. Necessary directions  were thereafter
issued by this Court on Septenber 17, 1976. As a result of
those directions, the Registrar had to scrutini se 571
bal | ot papers in all instead of 550 votes. The final - report
of the Registrar is dated Septenber 24, 1976. The result of
the reports of the Registrar taken along with the findings
of the H gh Court nmay be set out:
(1) Votes found by the High Court to
have been inmproperly received in
f avour of the appel | ant
351
(2) Votes which were found to have been
i mproperly received in favour of the
appel l ant as per the first report of the
Regi strar
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286
(3) Votes which were found to have been
i mproperly received in favour of the
appel | ant as per the second report of
Regi strar.
141
Tot al
778
(4) Total nunber of votes polled by the
appel l ant as per the results of the
el ection
9,079
(5) Valid votes polled by the appel | ant
9, 079- 778=8301
(6) Votes which were found to have been
inmproperly received in favour of the
r espondent as per the first report
25
(7) Votes which were found to have been
i mproperly received in favour of the
respondentt as per the second report
19
Tot a
44
(8) Total votes polled by the respondent
as per the result of the el ection
8, 248
(9) Votes validly polled in favour of the
respondent which were found by the
H gh Court to have been inproperly
rejected at the tine of counting
59
303
(10) Total nunber of votes thus polled by
t he r espondent
8, 248+59=8, 307
(11) Valid( votes polled by the respondent
8, 307- 44=8, 263
(12) Excess of votes validity polledin
favour of the -appellant over those of
of t he respondent .
38
Sone votes were found by the Registrar to have been i m
properly received in favour of respondents 2 to 4, but it is
not necessary to set out those votes.

In appeal before us M. Phadke on behalf of the appel-
lant has wurged that in viewof the final picture as /it
emerges fromthe reports of the Registrar, the appeal should
be allowed and the election petition be dismssed as the
appel l ant secured nore valid votes than the respondent.
The above stand has been controverted “by the respond-
ent, who has argued the case in person. At an earliler
hearing we requested M. Ganbhir to argue the case  am cus
curiae in view of the fact that the respondent was not

represented by counsel. The respondent thereafter stated
that he Wuld Iike the matter to be argued by counsel of his
own choi ce. M. Shaukat Hussain thereafter appeared on

behal f of the respondent. At the final hearing the respond-
ent, as mentioned above, chose to argue the case in person.
Perusal of the election petition filed by the respondent
shows that apart fromthe ground not subsequently pressed of
the inproper rejection of the nonination paper of respondent
No. 5, the only ground on which the respondent chall enged.
the election of the appellant was the inproper reception of
votes in favour of the appellant and the inproper rejection
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of t he vot es cast in favour of the respondent.
This ground is based upon sub-clause (iii) of clause (d) of
sub-section (1) of section 108 of the Janmu and Kashnir
Representation of the People Act, 1957 (Act 4 of 1957)
corresponding to sub-clause (iii) of clause (d) of sub-
section (1) of section 100 of the Representation of the
Peopl e, Act 1951 fact 43 of 1951). According to the above
provision, if the High Court is of the opinion that the
result of the election, in so far as it concerns a returned
candi date, has been materially affected by the inproper
reception, refusal or rejection of any vote of the reception
of any vote which is void, the Hi gh Court shall declare the
el ection of the returned candi date to be void. Keepi ng the
above provision in view, we nay nowturn to the facts of the
present case. The Hi gh Court found that 351 votes had been
i mproperly received in favour of the appellant. The High
Court further found that 59 votes which had been validly
polled i.n favour of the, respondent were inproperly reject-
ed at the tine of counting. In addition to. that, the High
Court found that 550 votes had been inproperly received, but
it was not possible on the material on record to find out as
to who was the beneficiary of those votes. The Hi gh Court
all the same was inclined to believe that the appell ant nust
have been the major beneficiary  of those 550 votes. Thi s
necessarily involved an el enent of surnmise and conjecture.
To find out the exact position, we directed the Registrar of
this Court. to
304
scrutinise ‘the 550 ballot papers in question and to nake a
report as to how many of those votes were cast in favour of
the appellant and how many in favour of the respondent and
the other candidates. The Registrar thereafter subnmitted
reports and we have al ready set out the outconme of those
reports taken along with the findings of the H gh Court.
It would appear fromthe figures set out above that, excl ud-
ing all the votes which were found to have been inproperly
received by the appellant and also giving credit to the
respondent for 59 votes which were found by the Hi gh Court
to have been inproperly rejected at that time of counting,
the net result still is that the appellant has a |l ead of 38
votes over the respondent. There is, therefore, no escape
from the conclusion that the election of tile appellant
shoul d be uphel d. In an election petition founded upon the
ground that the result of the election was materially af-
fected by the inproper reception or-rejection of votes, -the
court has first to decide whether certain ballot papers were
i mproperly received or were inproperly rejected. Once ,that
controversy is resolved, the rest is purely a matter of
arithmetical calculation. If the result of /arithnetica
calculation is that the returned candidate has/still a |ead
over his nearest rival, his election would not be declared
to be void on the ground of inproper reception or inproper
rejection of votes. | nproper reception or inproper rejec-
tion of votes can result in invalidating an electiononly if
such inproper reception or inproper rejection mterially
affects the result of the election

In the course of his argunments, the respondent has
submitted that a nunmber of inproprieties were comritted in
the conduct of election and therefore the election of the
appel l ant be declared to be void. Although it does appear
from the material on record to which our attention was
invited by the respondent that irregularities were commtted
in the conduct of the election, the respondent cannot
derive any benefit on that account. As already nentioned,
the respondent sought to challenge the election of the
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appellant only on the ground of inproper reception and
i nproper rejection of certain votes. The election of the
appel | ant was not chal |l enged on the ground of any irregular-
ity or non-conpliance with the provisions of the Constitu-
tion or of the Representation of the People Act or of any

rules or orders made thereunder. Nor was the election of
the appellant assailed on the ground of being vitiated by
corrupt practice. As it is not pernmissible to wden the

scope of an election petition beyond the grounds actually
set up in the election petition, the respondent cannot seek
relief on grounds which were not taken by himin the elec-
tion petition.

It has also  been urged by the respondent that the
nunber of votes which were inproperly received was |arger
than that found by the H gh Court. Not hi ng cogent has,
however, been brought to our notice in support of the above
subm ssionto i nduce us to interfere with the finding of the
High Court in, this respect.

Lastly, the respondent submts that 153 ball ot papers of
Lassipora polling station cast in favour of the appellant
shoul d be rejected as

305
they bore the initials and not the full signatures of the
presiding officer. Qur attention in this respect is invit-

ed to clause (h) of rule 56(2) of the Jamu and Kashnr
Conduct of /Election Rules, 1965, according to which the
returning ' officer at the time of counting shall reject a
ballot paper if it does not bear both the wmark and the
signatures ‘which it shoul d have borne under the provisions
of sub-rule (1) of rule 3 8. According to sub-rule (1) of
rule 3 8, every ballot paper shall before issue to elector,
be stanped by such distinguishing mark as the Election
Conmi ssion may direct, and be signed in full on its back by
the presiding officer. It is not disputed that the ball ot
papers in question borethe distinguishing mark. The only
contention of the respondent, as already nentioned, is that
the ball ot papers in question bore the initials and not the
full signatures of the presiding officer. I'n this respect we
find that no express ground on that score was set up by the
respondent in the election petition. Thi s apart, we that
the matter is covered by the first proviso to sub-rule (2)
of rule 56 which reads as under
"Provi ded that where the returning offi-
cer is satisfied that any such defect as is
nmentioned in clause (g) or clause (h) has been
caused by any nistake or failure on the part
of a presiding officer or polling officer
the ball ot paper shall not be rejected nerely
on the ground of such defect."
The above proviso which is based upon the principle that a
vote validly cast should not be excluded from consideration
because of the nistake or omission of the  presiding or
polling officer, makes it plain that where 'the returning
officer is satisfied that any defect nentioned in clause (h)
has been caused by the m stake or failure on the part of a
presiding officer or polling officer, the ballot paper shal
not be rejected nmerely on the ground of such defect. The
fact that the returning officer in the present case did not
reject the ballot papers in question on the ground that they
bore only the initials and not the full signatures of the
presiding officer would go to show that the returning offi-
cer was satisfied that the all eged defect was caused by the
m stake or failure on the part of the presiding officer:
There can indeed be hardly any doubt on the point that the
defect referred to by the respondent occurred because of the
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m stake or failure of the presiding officer. We, there-
fore, see no cogent ground to exclude from consideration 153
bal | ot papers polled in favour of the appellant.

Bef ore we concl ude, we may observe that some other con-
tenti ons were al so advanced on behal f of the appellant. In
view of the fact that the appeal in any case has to be
al |l oned because of the arithmetical calculations referred to
above, it is not necessary to go into those contentions.

As a result of the above, we accept the appeal, set aside
the judgnent of ,the Hi gh Court and dismss the election

petition. Crossobjections filed by the respondent are
di sm ssed. Looking to all the facts, we leave the parties
to bear their own costs throughout.

P.B.R Appeal al -
| owed.
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