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ACT:

El ectricity (Supply) Act, 1948: Section 60 (As
i ntroduced by section 7 of Electricity Laws (U P. Arendnent)
Act, 1983.

Conpany-El ectricity Board-Contract for supply
of electricity at concessi onal rates on speci a
consi derati ons-Power of Electricity Board to revise rates-
U P. Gazette Notification dated 29.10.82-Schedul e-Levy of
HV-2 rates i.e. uniformtariff applicable to "bulk power"
consunmers in substitution of contracted rates-Validity of-
Held fixation of rates was not vitiated-Revision of rates
can be given retrospective effect-Failure to specify the
precise manner in which the rates were arrived at does not
vitiate the rates fixed-Power or revise tariff ~can be
exercised nore than once-Electricity Board can fix rates
hi gher than HV-2 rates-But |evy of rates higher than HV-2
rates on the Conmpany held not justified under t he
ci rcumnst ances.

Section 49-Electricity Board-Revision of rates-Factors
to be taken into account-Distinction between section 49 and
60 expl ai ned.

Electricity Laws (U. P. Arendnent) Act, 1983 (Act 12 of
1982) : Section 7-Difference in English and Hi ndi. version of
Act, Absence of words "for this first time" in H ndi version
of Act-Effect of.

HEADNOTE:

The appel | ant - conpany set up a caustic soda industry at
Renukoot involving the use of electricity as the main raw
materi al . On 30.9.63 it entered into a contract wth the
State of Uttar Pradesh for supply of electricity for the
period of 25 years from1.4.64, to the extent of 6.5 NWfrom
the Rihand Hydel station at a fixed rate of 2.5 paise per
unit and an additional supply of 1.5 NW from an inter-
connection at the rate of 5 NP per unit. The ternms of the
contract provided that the transmission and distribution
| osses were to be borne by the conpany and that the rates
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could be raised after sixteen years but any enhancenent in
rates was not to exceed 10 per cent of the rates agreed
upon.

Subsequently, the UP CGovernment enacted the Electricity
Laws (Uttar Pradesh Anendnent) Act, 1983 which cane into
force from

152

20.5.1983. Section 7 of the said Act anended section 60 of
the Electricity Supply Act, 1948 by inserting sub-section
(3) to (5) with r retrospective effect fromApril 1, 1965
The Anended Act enabled the State and the Board to nodify
the rates of supply of Electricity to appellant wunder the
contract of 30.9.63. Sinmultaneously the Parlianent also
anended Section 59 of the Electricity Supply Act by the Act
18 of 1983 enabling the Electricity Board to fix the tariff
in such a way so as to build up a statutory surplus fixed by
the State CGovernnent.

On~ the passing of the Amendnent Act, the Electricity
Board informed the appellant-conpany that the rates were
proposed to be revised and later it inforned the appellant-
conpany that on 28.9.83 the State Governnment, by its Gazette
Notification dated 29th Cctober, 1982, had approved the |evy
of HV-2 rates (i.e. uniformtariff applicable to ‘Bulk
power’ consumers) in substitution of the rates nentioned in
the agreenment of 30th Septenber, 1963. The effect of the
revision was to oblige the appellant-conpany to pay 57.71
paise per unit for 1983-84 and 61.60 paise  per wunit for
1984- 85. Accordi ngly, supplenmentary bills were rai sed
demanding Rs. 3.07 crores fromthe appel | ant - conpany. The
appellant filed a wit petitionin the Hgh Court of
Al | ahabad assailing the Validity of section 7 of the
amending Act and the right of the Board to enhance the
rates.

By its order dated 2.4.87 the High Court allowed the
wit petition and quashed the approval dated 28.9.83 given
by the State CGovernnent to the new rates and the
consequential demands of the Electricity Board but left it
to the Board and State to fix revised rates afresh by
directing the respondents (1) not to charge the uniform
tariff rate for the period beginning from?20th My, 1983

till the rates were fixed in accordance with section 60(5)
(a); and (ii) that the rates applicable to the appellants
should be deternined having regard to the i ndi'vi dua

ci rcunst ances of the appellant.

The Electricity Board and the State CGover nment
preferred an appeal to this Court. Aggrieved by the fact
that in applying the HV-2 rates the Board and the State had
not taken into account the special factors relevant to. the
supplies nmde to it, the appellant also filed an appeal in
this Court.

In the nmeantine, pursuant to the directions of -the High
Court the Board fixed the revised rates on 28.3.88 for the
supply from 20th May, 1983 which were rmuch higher than the
HV-2 rates fixed earlier and

153
guashed by the Hi gh Court.

The appeal s cane to be heard by this Court on April 10,
1991 when this Court directed that the appellant should rmake
a representation to the State Electricity Board setting out
the individual factors which should be taken into account in
fixing the rates applicable to themw thin the nmeaning of
section 60(5) (a) of the 1948 Act and that the State
Government shoul d reconsider the fixation after considering
the recomendations made by the Board as well as the
representati ons of the appell ant.
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Accordingly the State reconsidered the natter and by
its order dated 31.8.92 approved the rates fixed by the
State Covernnent on 28. 3. 88.

The appellant challenged the validity of the rates
fixed contending that (i) the fixation of rates as on
31.8.1992 was not valid because (a) the respondents have not
conplied with this court’s directions dated 10.4.1991 as
they have neither disclosed the factors based on which the
rates were revised in March 1988 nor indicated the npnetary
i ncidence or inpact of the factors taken into account; (b)
in the process of refixation of the rates there was no
genui ne exercise to consider relevant factors in determ ning
the rate under section 60 (5) (a); (c) that the Board had
not set out anywhere the precise nanner in which the rates
recommended by themwere arrived at; (ii) Section 60 cannot
be interpreted so as to give power to the Board to fix rates
retrospectively because (a) such an interpretation precludes
the Boar d and the State from revising the rates
prospectively;” (b) if the power is held exercisable nore
t han once, it ~wll pernmt successive revisions each
superseding the earlier one, a position that could lead to
harassment; (c) that the Hindi version of the Anendrment Act
is differently worded and does not contain the words "for
the first time" found in-the English version and in case of
a conflicting version between Hi ndi and English version the
Hi ndi text should be the key to find out the true intention
of the Legislature; and (iii) in viewof a facts (a) that
the conpany established its industry in a backward area at
the request of the State and in public interest; (b) the
transmssion and distribution losses are borne by the
appel lant and (c) electricity is one of the raw nmaterials
needed for its industry the appellant shoul d be charged |ess
than the HV-2 rates.

On behalf of the Electricity Board it was contended
that the
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demand of rates higher than HV-2 rates was justified because
(a) the Conpany has been getting substantial supplies of
electricity at nominal rates from1963 to 1983; (b) The
Board has incurred heavy | osses over the years by supplying
electricity at concessional rates; and (c) there was a
necessity to build up a statutory surplus prescribed by
section 59.

Allowing the Conpany’'s appeal in part and disnissing
the Electricity Board' s appeal, this Court,

HELD: 1.The fixation of revised rates is not vitiated.

[ 173-
2. Section 60 does not require the Board or the State
Gover nirent to explain each and every step in its

calculation. Al that the Electricity Board has to do/'is to
take into consideration the factors relevant under - section
60(5) and propose rates for fixation to the State
CGover nrent . It is in order to ensure t hat t hese
recomendati ons take into account all relevant factors  that
an opportunity has been provided to the consunmer to satisfy
the Board as well as the State CGovernnent that the fixation
has taken into account certain relevant factors. Therefore,
the rate revision proceedings were not vitiated for the
reason that the Board has not set out the precise manner in
which the rates recommended by themwere arrived at. [172 D
E, 172-(C

2.1 Apart fromthe general factors which have been
taken into account in fixing the general tariff rates, the
Board has, in making its recomendations, taken into account
the purpose for which supply was required by the appellant
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along with the factor of recurring losses incurred by the
Board year after year and its statutory requirenents to
maintain a mnimmumsurplus of 3 per cent as required under
section 59 of the Supply Act, 1948. [173-D

2.2 The rates reconmended by the State Electricity
Board and approved by the State Governnent were within the
know edge of the appell ant-conmpany. The appellant-conpany
filed its representation. After consi deri ng t he
representation, the Board nade its recommendations to the
State CGovernnent and a copy of the recommendati ons were al so
avail abl e to the appellant. The appellant had ful
opportunity to neet the various points set out in the
recommendations of the Board. The comments of both the
Board and the Appellant were taken into account by the State
CGovernment before finally approving of the rates proposed by
t he Board. Therefore, the  appellant-conmpany had ful
opportunity to place all its special feature before the
Board and t he
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State CGovernnent. [171H, 172A, B, 173E]

2.3 1f one conpares the two provisions viz. sections 49
and 60 one will find that nost of the elenments are comon to
the two provisions. Both under section 49 and section 60 the
authorities have to take into account. the geographica
position of any area, the nature of supply and purpose for
whi ch supply is required and any other relevant factor. The
only difference between the two provisions-is that since
section 49 deals with a general fixation while section 60(5)
deals with a fixation for a particular individual case,
there may be sone special factors to be taken into account
which nmay or may not be germane while fixing the genera
tariff under section 49. [172H, 173-A]

Indian  Aluminium Conpany Ltd. V. Kerala < State
Electricity Board, [1976] 1 S.C.R 70; cited.

3. Avretrospective effect to the revision of rates is
clearly envisaged by section 60. One can easily conceive a
wei ghty reason for saying so. If the section wer e
i nterpreted as conferring a power of revision only
prospectively, a consunmer affected can easily frustrate the
effect of the provision by initiating proceedings seeking an
injunction restraining the Board and thus getting the
revision deferred indefinitely. O, again, the revision of
rates, even if effected pronptly by the Board and State, nmay
prove infructuous for one reason or another. Therefore, it
woul d be a very inpractical interpretation of the section to
say that the revision of rates can only 'be prospective.
[174E- G

3.1 The mandate of section 60 is only that the rates to
be charged on supplies for which paynent becones due  after
20.8.83 shall be as fixed by the Board. The powers of the
Board in fixing the rates-including the dates from which

they wll be operative are not restricted in any manner
The Board is at conplete liberty to fix different rates from
different dates and that scheme of fixation will be read

with the contract. Only the Board cannot revise the rates
in respect of supplies for which paynent under the contract
fell due before the Anendnent Act cane into force. [175-B-C

3.2 The power under section 60 is exercisable nore than
once. However, while making a subsequent revision, the
authorities wll not normally tanper wth an earlier
revision or alter the dates of effectiveness fixed for the
earlier revision without a valid reason to do so. |If this
is done, it will be open to a court to examine the basis
t her eof and

156
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sustain it only where the earlier fixation was based on an
error or msconception or the I|ike and call ed for
nmodi fication. [175D E]

3.3 Although the Hi ndi version of the Arendnent Act is
differently worded and does not contain the words "for the
first tinme" found in the English version, the H ndi version
does not really alter the position; actually it is the
presence of the words "for the first tinme" in the English
version that create anmbiguity. Wthout these words, the
clause clearly provides that all supply of electricity, for
whi ch payment is to be made after 20.5.83, i.e. coming into
force of the Amendnent Act, will be charged at the rates to
be fixed by the Board. Therefore, the fixation by the Board
of rates from20.5.83, and, at different rates for different
period of time, is unexceptionable. [175F-H, 176-A]

Mat a Badal Pandey v. Board of Revenue, (1974) U P.T.C
570; referred to.

4./ There are no-obstacles, statutory or theoretical
standing /in the way of the Board fixing rates for the
conpany. which will be higher than the rates applicable to
bul k consuners. The provision in s. 60(5)(a) is intended to
enable the Board and State to cut off the shackles cast by
an ancient contract entered into at a tine when conditions
wer e totally different. It confers an absolute and
unrestricted enabling power to revise the rates in an
appropriate manner. [174-A]

Wiile revising rates, the only linmtation which the
statute requires ‘the authorities to keep inmnd are the
factors nentioned in the section.” Wether the revised rates
for the consuner governed earlier by the contract should be
hi gher or |ower than, or equal to, the tariff rates would
depend on a | arge nunber of considerations, in particular
the basis on which, and the point of tinme-at which, those
general rates were fixed. In principle, it is quite
conceivable that, in an appropriate case, a consideration of
the relevant factors may justify even a rate higher than the
general tariff rates intended for ‘the particular category of
consuners. [174B-D

4.1 However, there is no material to justify any
departure fromthe HV-2 rates in the case of the appellant.
The special circunstances pleaded by the appellant-conmpany
have 1lost their inportance with the passage of tine. The
conditions that prevailed in 1963 are not valid and the
appel l ant has had the benefit of concessional rates for
twenty years. The consideration that electricity is a "raw
material" in the assesee’s
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business is, again irrelevant for it can mean nothing nore
than that the appellant needs substantial quantities of the
energy and there is no reason why it should not pay for it
at the normal narket rates. Therefore, the appellant has no
valid justification for staking a claimto | ess than the Hv-
2 rates. [177B- D

4.2 Equally, the authorities have no case to raise the
rates beyond the HV-2 rates. The huge | osses that the Board
has been incurring and the statutory justification for
escalation in the rates keeping in viewthe necessity to
build up a surplus is an aspect of working which should
affect all the consuners equally. My be the Board can, in
appropriate circunstances, seek to make up for a part of the
| osses by hiking up the rates to one particular category of
consuners but that would not be justified here as the
transm ssion and distribution losses in respect of the
supply to the appellant are borne by it and, in the absence
of some special vital reason, it would not be equitable to
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fix the rates of supply to the appellant above the rates
applicable to other HV-2 consuners. Therefore, there is no
justification to charge nore than HV-2 rates from the
appel lant. [177EG 178- B]

4.3 The determ nation of 1988 and 1991 are quashed.
The State Electricity Board is directed to charge the
appel | ant - Conpany from 20.5.83 to 31.3.89 at the HV-2 rates
applicable to other consuners. [178-B]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1306 of
1988.

From the Judgnent and Order dated 2.4.1987 of the
Al | ahabad Hi gh Court in Wit Petition No. 1818 of 1984.

H N. Salve, P.P.Tripathi, Manoj Swarup and K J. Johan
for the Appellants.

B. Sen, Gopal Subramani am - Prashant Kumar and Ms. S.
Di kshit florthe Respondents.

The Judgrment of the Court was delivered by

RANGANATHAN, J. There was a time when, in alnost every
State in India, people were invited to avail of the supply
of the electric energy produced in the State and offered
speci al concessi ons when they agreed to
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do so in bulk under long-term contracts. A situation
however, has since devel oped when the demand for the energy
increased so rapidly that, despite the quantity of avail able
electric energy al so having gone up trenmendously the rates
of supply agreed upon becane uneconom cal. The State and
its instrunentalities, who were supplying the energy, found
thensel ves w thout power to revise the rates to neet the
altered situation until the legislature came to the ' rescue.
It is this situation in the case of Kanoria Chemicals and
Industries Ltd. (hereinafter referred to a ‘the appellant’)
whi ch has given rise to these appeal s.

The Electricity (Supply)  Act, 1948, (herei nafter
referred to as ‘the 1948 Act’) entrusted the control over
the generation and distribution of —electric energy to
El ectricity Boards constituted under the Act. In-the State
of Utar Pradesh, the UWP. State Electricity Boar d
(hereinafter referred to as ‘the Board,) was constituted on
1.4.1959. At that time, the State Governnment (hereinafter
referred to as ‘the State’) was in the process of
establishing the Rihand Hydro-Electric GCenerating Plant,
whi ch becone operational we.f. 1.2.62, and attained an
ultimate installed capacity of 300 MW The control of this
remained with the State till 31.3.1965. Since the supply of
el ectrical energy was then avail able in abundance and’' only
the eastern area of the State was served by the plant, the
State considered it expedient to enter into contracts wth
bul k purchasers both with a view to ensure maxi mum
utilisation of the electricity available and with a view to
the industrialisation of the eastern areas of the State. In
particular the State was keen on the industrial devel opnent
of the district of Mrzapur, which was considered to be an
extremely backward area. The State was keen that power
intensive wunits be set up in close proximty of R hand so
that electricity could be supplied to these units from the
Ri hand power plant. One feature of the suppl y of
electricity from R hand was that the netering was done at
t he poi nt of generation so that transm ssion and
distribution losses and costs could be borne by the
consuners of electricity.
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The appellant set up an industry for nanufacture of
caustic soda at Renukoot sonetine in 1964. According to the
appel l ant, this industry involved the use of electricity as
the main raw material, the other raw material needed being
salt. It is said that there were consi derabl e di sadvant ages
in setting up the proposed caustic soda unit in the district
of Mrzapur, principally due to its distant location from
areas fromwhich salt had to be transported. The appellant,
it is said, could easily have set up its factory in sone
other State with greater facilities and advantages but it
was i nduced to set up the caustic soda plant at Pipri in the
district of Mrzapur on account of the assurance given by
the State that it will supply hydro electric

159
power to the assessee fromthe Ri hand power plant on a |ong
term basis at a cheap rate. It is claimed that, but for

this prom se, the appellant would never have chosen Pipri or
the district of Mrzapur for the |ocation of this plant.

After el aborat e di scussi ons bet ween t he State
Covernment —and the pronoters of the appellant conpany, the
plant was set-up at Pipri-and a contract was entered into
between the State Government and the appellant on 30.9.1963
ensuring the supply  of electricity from the point of
generation to the appellant for a period of 25 years from
1.4.64. The supply, to the extent of 6.5 MW was to be from
Ri hand hydel station at a fixed rates of 2.5 paise per unit.
An additional supply of 1.5 MWwas al so pronised from an
i nter-connection at the rate of 5 N.P. per unit. The rates
could be revised after the first sixteen years but any
enhancenent in rates was not to exceed 10 per cent of the
rates agreed upon.

The State agreed further to supply 4.5 MV to the
appel l ant fromthe Cbra Hydro-El ectric Project on such rates
as would be fixed subsequently. It may be nmentioned that
this clause gave rise to disputes which were referred to
arbitration. An award was made by justice D.P. Madan, a
retired judge of this Court, which was nade a decree of this
Court by an order dated 1.4.1987. Under the award, 'the rate
of supply was fixed at 8.69 paise per unit. The State’'s
grievance is that it incurred a | oss of Rs. 10.55 crores by
supplying electricity fromRi hand between 1.4.64 and 19.5. 83
at concessional rates instead of applying the uniformtariff
applicable to other "bul k power" consuners, briefly referred
to as "HV-2 rates.” It says also that it |ikew se suffered
a loss of 12.4 crores due to the supply  at 8.69 paise
instead of nornmal rates, from Cbra between 1.4.71 and
31.3.89, when the agreenent, cane to an end by efflux of
time.

Qoviously, it was not economical to continue supplying
energy at the preposterously lowrates to which the /'State
had commtted itself in 1963 on account of the conditions
that prevailed at the tine of the agreenent. The powers of
the State or the Boards to revise contractual rates
unilaterally were exam ned by this Court in Indian Al um nium
Conpany Ltd. v. Kerala State Electricity Board [1976] 1 SCR
70. It is sufficient to say that, after considering the
provi sions of section 49 and 59 of the Supply Act, the Court
held that the Electricity Board were not entitled to enhance
charges in derogation of stipulations contained in agreenent
entered into between parties. This decision led to the
provisions of the Supply Act being anended by various
St at es. The State of Karnataka, Oissa and Rajasthan
brought in anmendnents enabling the Electricity Board to
super sede contracts and

160
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revise the rates contained in earlier agreements. The U P.
Covernment, also enacted the Electricity Laws (Utar Pradesh
Amendnent), Act, 1983, to vest the State’'s agreenent with
the Board and to enable the Board to revise the contractua
rates. The Act came into force from20.5.1983. Section 7 of
the said Act anmended Section 60 of the Supply Act, 1948 by
inserting the following sub-sections (3) to (5) with
retrospective effect fromApril 1, 1965
(3) Al expenditure which the State Governnment may,
not later than two nmonths fromthe comencenent of
the Electricity Laws (Utar Pradesh Anendnent) Act,
1983, declare to have been incurred by it on
capital account in connection with the purposes of
this Act in respect of the R hand Hydro Power
System shall also be deened to be a | oan advanced
to the Board wunder section 64 on the date of
commencenent of this sub-section and all assets
acquired by such expenditure shall vest in the
Board witheffect from such comencenent.
(4) The provisions of the sub-sections (1) and (1-
A) shall, subject-to the provisions of sub-section
(5) apply in relation to the debts and obligations
incurred, contracts entered into and matters and
things obliged to be done by, with or for the State
Government in respect of the Rihand Hydro Power
system after the first constitution of the Board
and before the commencenent of this sub-section as
they apply in relation to debts and obligations
incurred, 'contracts entered into, mtters and
t hi ngs engaged to be done by, with or for the State
Government for_any of the purposes of ‘this Act
before the first constitution of the Board.
(5) Al such contracts entered into by the State
CGovernment for supply of electrical energy based on
or connected wth the generation of electricity
from the R hand Hydro Electric Generating  Station
to any consuner and any contract entered /into by
the Board on or after April 1, 1965 for the supply
of electrical energy to such consunmer shall operate
subject to the nodifications specified in the
foll owi ng cl auses, which shall have effect fromthe
date of the commencenent of the Electricity Laws
(Utar Pradesh Anendnent) Act, 1983 (hereinafter
referred to as the said date): -
161
(a) the rates to be charged by the Board for the
energy supplied by it to any consuner ~under any
contract for which the payment will be due for. the
first tinme on or after the said date shall be /such
as may wth the previous approval of the /'State
CGovernment be fixed by the Board, having due regard
to the geographical position of the area of supply,
the nature of the supply and purpose for  ‘which
supply is required and any other relevant factor.
(b) If the State Governnent directs the Board
under Section 22-B of Indian Electricity Act, 1910
or under any other law for the tine being in force
to reduce the supply of energy to a consunmer and
t hereupon the Board reduces the supply of energy to
such consumer accordingly, the consuner concerned
shall not be entitled to any conpensation for such
reduction, and if the consuner consunes energy in
excess of the reduced lint fixed under the said
section 22-B or any other law for the tinme being in
force as the case may be, then the Board shall have
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the right to discountinue the supply to the
consuners w thout notice ,and w thout prejudice to
the said right of the Board, the consumer shall be
liable to pay for such excess consunption at double
the normal rate fixed under clause (a);

(c) Any arbitration agreenent contained in such
contract shall be subjects to the provisions of
thi s sub-section.

Parliament al so, at about the sane time, anmended s. 59
of the Act by Act 18 of 1983. The anended s. 59(1), which
is sufficient for our purpose reads thus :

59. General principles for Board' s finance - (1)
The Board shall, after taking credit for any
subvention fromthe State Government under Section
63, carry on its operation under this Act and
adjust its tariffs so as to ensure that the tota

revenues in any vyear of account shall, after
meet i ng al - expenses  properly char geabl e to
revenues, including operating, naintenance and

managenent expenses, taxes (if any) on incone and
profits depreciation and interest payable on al
debentures, bonds and | oan, |eave such surplus as
is not Iless thanthree per cent, or such higher
per cent age, as the State Covernnment nay, by
notification in the official Gazette, specify in
this behal f, of the value of the fixed assets of
the Board in service at the

162
begi nni ng of ‘such year
Expl anation - For the purposes of this sub-section.
"val ue of the fixed assets of the Board in service
at the beginning of the year" nmeans  the origina
cost of such fixed assets as reduced by the
aggregate of the cumul ative depreciation in respect
of such assets calculated i n accordance wth the
provisions of this Act and consuner’s contributions
for service lines.

It has been pointed out tous that the U/P. /State
amendnent is sonmewhat different fromthose of the  other
St at es. The Karnat aka | egi sl ature anmended s. 49 ~of the
1948 Act and the Orissa and Rajasthan legislatures inserted
S. 49A in the said Act. These provisions enabled the Boards’
to prescribe tariffs and these rates were to prevail over
those specified in the agreenent. The latter two amendnents
actually declare the relevant clauses in the agreenent void
from inception. The U P. anmendnent. however, retains the
ef fectiveness of the earlier contracts and only reads into
themthe rates that may be prescribed by the Board. This is
the first difference. The second is that while the other
| egislations affect all agreements entered into before a
speci fied date, the U P. anendnent is restricted to
contracts for supply of electricity fromthe R hand' Hydro-
Electric CGenerating Station. W are informed that, when the
above amendnent was sought to be effected, the only
outstanding contract of the State for the supply of
electricity from the Rihand Hydro-Electric CGenerati ng
Station was the contract with the appellant on the 30th of
Sept enber, 1963. There had been two agreements entered into
for supply of electricity fromthis power station but the
other one wth Hi ndustan Al umnium Conmpany had becomne
ineffective since that conpany gave up its claimto supply
fromthe above power plant in 1975-76 having been successfu
in putting up a power plant for its captive use. Thus,
though the Act purports to be one of general application, it
was really intended to enable the State and the Board to
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nodify the rates of supply of electricity to appellant under
the contract of 30.9.1963.
At this stage it nmay be useful to refer also to the
terms of s. 49 of the Act. It reads thus :
(1) Subject to the provisions of this Act and or
regul ations, if any, made in this behalf, the Board
may supply electricity to any person not being a
licensee upon such ternms and conditions as the
Board thinks fit and may for the purposes of such
supply frame uniformtariffs.
163
(2) Infixing the uniformtariffs the Board shal
have regard to all or any of the follow ng factors,
nanely : -
(a) the nature of the supply and the purposes for
which it is required
(b) the co-ordinated devel opnment of the supply and
distributionof electricity within the State in the
nost ef ficient and’ economi cal manner, with
particular reference to such developnment in areas
not for the tinme being served or adequately served
by the licensee:
(c) the sinplification and standardisation of
nmet hods and rates of charges for such supplies :
(d) the extension and cheapeni ng of supplies of
electricity to sparsely devel oped areas.
(3) Nothing in the foregoing provisions of this
section shall derogate fromthe power of the
Board, if it considers it necessary or expedient to
fix different tariffs for the supply of electricity
to any person not being a |licensee, having regard
to the geographical position of any area, the
nature of the supply and purpose for which  supply
is required and any other relevant factors.
(4) In fixing the tariff and conditions for the
supply of electricity, the Board shall not show
undue preference to any person
After the statute was thus anmended, the Additiona
Chief Engineer of the Board wote to the appellant on
6.2.1984 stating that, though the bills were being drawn on
the basis of the agreement, the rates were subject to
revision with effect fromMay 20, 1983 with the approval of

the State Governnent and that a supplenentary bill would be
sent for the arrears as and when the rates were revised  in
pursuance of section 60(5) (a). On 5th April, 1984, the

appellant filed Wit Petition No. 1818 of 1984 in the Hi gh
Court of Allahabad assailing the validity of section 7 of
the anmending Act and the right of the Board to enhance the
rates. While admtting the wit petition, the H gh  Court
passed an interim order to the effect that the /'State
Covernment shoul d provide an opportunity of hearing to the
appel | ant before bringi ng about any change in the ternms and
conditions of the Agreenent or tariff rates and that no
revised rates shall be charged fromthe
164

appellant till it is heard, and the nmatter decided, by the
State CGovernment. On June 11, 1984, the Law O ficer of the
Board wote to the appellant requesting it to give in
witing the points which they wanted to urge before the
rates were approved by the State Government. According to
the appellant, this was not sufficient conpliance with the
court’s order and it noved the High Court for anmending its
petition and nade further applications to the Court. It nay
be nmentioned that the stand taken up by the Board in the
wit petition was that the wit petition was premature as
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the State's approval had not been obtai ned and no injury had
been caused to the appellant. But, suddenly, on 31.1.85,
the Board wote to the appellant informng it that the
State Government had approved the levy of rates as per
Schedule HV-2 (as defined in the U P. Gazette Notification
dat ed 29th Cctober, 1982) applicable to heavy power
consumers in substitution of the rates nentioned in the
agreenment of 20th Septenber, 1963. It was stated-curiously
enough-that the approval of the State CGovernment had been
given on 28.9.1983. The effect of the revision was to
oblige the petitioner to pay 57.71 paise per unit for 1983-
84 and 61.60 paise per unit for 1984-85. An idea of the
magni tude of the revision can be had by pointing out that
suppl enentary bills raised on the basis of the revision for
the period 20.5.83 to31.12.1984 were to the tune of Rs.
3.07 crores. The appellant’s allegation is that no such
approval had been given and it is asserted that the interna
correspondence between Board and State would show that the
| egal Departnment of the Board had raised certain objections
to the ‘levy of HV-2 rates on the appellant, and that
consequently Board had sent a fresh proposal in Decenber
1983 seeking approval of the State CGovernnment for inposing a
flat rate in respect of supplies to the appellant in place
of earlier proposal. It is also stated no proposal was
made, or approval sought, for inposing the revised rates
w.e.f. 20.5.1983.

The Board, however, proceeded to make demands agai nst
the appellant on the basis of the revised rates. Accor di ng
to the Board, reference was made to a resolution dated
30.1.85 to the withdrawal on that date of the proposal for a
flat rate in place of HV-2 rates. Thus, demands on the

basis of HV-2 rates were sought to ~be sustained. The
demands amounted to several crores of rupees and
di sconnection was threatened in case of nonpayment. The

appel l ant obtained certain interimorders from H gh Court
(which have been subsequently considered and nodified  from
time to tinme by this court during the pendency of these
appeals). It is, however, not necessary to refer ‘'to /'these
interimorders as the final liability of the appellant wll
have to be decided on the basis of the ordersof this Court
on the appeal s.
165

The wit petition was heard by a Bench of two judges:
Both judges repelled the challenge to the validity of the
Amendnent Act but differed on sone of the points which  cane
up for their consideration. Srivastava, J. was  of the
opi nion that the intention and purpose of the Amendnent Act
was to revise the existing contractual rate of energy
charges and charge higher rates upto the extent of uniform
tariff rates for the supply of electricity to the consuners
whose contract stood nodified by the said statute. The
rates so fixed had to be dependent wupon the factors
enunerated in section 60(5). According to him the nmateria
on record showed that the factors enunerated in section
60(5) had not been taken into account by the Board before
fixing the rates or by the State Governnment in according its
approval to the same. The Board and the Governnment appeared
to have acted upon a consideration of the factors nentioned
in section 49(2) of the Act of 1948 while framing a uniform
tariff but this was not sufficient conpliance wth the
provi sions of section 60(5). On the other hand, Mathur. J.
was of the opinion that the nove for anmendnment of the Act
and enforcenent of Hv-2 tariff was initiated by the Board
and that the notings contained a detailed justification for
enforcing the said tariff. It also appeared from the
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statenment of objects and reasons of the anending bill that
the supply of electricity at concessional rates despite
| osses and the desirability of replacing the said rate by
uniform tariff canme wup for discussion in the State
Legislature and that the Board did not act wongly or
illegally if it felt that it had no option but to apply
uniform rates in view of the statenent contained in the
objects and reasons of the bill and the discussion in the
State Legislature. He was also of the opinion that the
factors contenplated by section 60(5) (a) were simlar to
those envisaged by section 49(2), and since consideration
had been given to the latter factors while farming the
uniform tariff, no consideration of factors relevant to
i ndi vidual consunmers was called for. The two |earned judges
thus differed on the follow ng two points :
(a) Whether the language of section 60 (5) (a) of
U P. Act No. 12 of 1983 required consideration of
factors prescribed in section 60 (5) (a) viz.,
geographi cal position of the area of supply, the
nature of supply and purpose for which supply is
requi-red and other rel evant factors with reference
to petitioner conpany for revising the existing
contractual rate of HC tariff?
(b) Whether the factors nmentioned in section 49(2)
of Electricity (Supply) Act, 1948, having already
been considered at the tinme of farming uniform
tariff no fresh consideration of any factors
mentioned in section 60(5)(a) of U P. Act No. 12 of
1983 was required when-the uniform tariff itself
was being fixed while
166
revising the rate ?

The difference of opinion was, therefore, referred to a
third Judge, Mehrotra, J. This |earned Judge answered that
guestion referred to himas follows :

(a) The | anguage of section 60(5)(a) of U P. Act
12 of 1983 requires  consideration of factors
prescribed init with reference to the petitioner
conpany for revising the existing contractual rate;
and
(b) Fresh consi deration of the factors - nentioned
in section 60(5)(a) was required irrespective of
the fact that factors nmentioned in section 49(2) of
the Electricity (Supply) Act, 1948 had al ready been
considered at the time of framing of the wuniform
tariff which was being fixed for the petitioner
conpany while revising the rates.

Consequent on the opinion of this |earned Judge. the
wit petition was allowed and a wit of certiorari/ was
i ssued quashing the approval dated 28.9.1983 given by the
State Government to the new rates and the consequent
resol utions, sanctions, bills and demands of the Board and
the State Government. A wit of mandanmus was also issued
conmandi ng the respondents not to charge the uniform tariff
rate for the period beginning from20th May, 1983 till the
rates were fixed in accordance with section 60(5) (a) of
U P. Act no. 12 of 1983. The Order disposing of the Wit
petition finally is dated 2.4.1987.

I mredi ately the judgerment was pronounced the State
Electricity Board and the State Governnment sought a
certificate of fitness for preferring an appeal to this
Court and the High Court granted the certificate, as prayed
for. This appeal has not been nunbered on account of del ay.
Though the Hi gh Court had quashed the revision of the rates,
it had left it to the board and State to fix revised rates
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afresh. That apart, the appellant had also a grievance
that, in applying the HV-2 rates which were applicable to
ot her consuners, the Board and the State had not taken into
account the special factors relevant to the supplies nmade to
it. The appel |l ant al so, therefore, filed S.L.P. No. 13967
of 1987 for Ileave to appeal from the judgenent dated
2.4.1987. Leave has been granted by this Court on 8.4.1988
and the appeal of the conpany had been registered as C A
1306 of 1988.

In the neantine the Board and State were, apparently
carrying on an

167

exercise for the revision of the rates afresh as directed
by the Hi gh Court and, on 28.3.1988, the Board purported to
fix the following revised rates for the supply from 20th

May, 1983.
Peri od Rate (Paise per unit)
20.5.1983 to 31.3.1984 70. 21
1.4.1984 to 31.3.1985 74.93
1.4.1985 to 31.3.1986 85.14
1.4.1986 to 31.3.1987 88. 60
It will be observed that rates thus fixed, and said to

have been approved by the State CGovernment, were nuch hi gher
than the HV-2 rates fixed earlier, objected to by the
appel | ant and quashed by the Hi gh Court. Having done this,
this Board sought |eave to wthdraw the appeal preferred by
it. So far the appellant’s appeal was concerned, it was
contended that the appellant’s remedy was to challenge the
revi sion of 28.3.1988, if so advised, in fresh proceedings.
This was the position when these appeals cane to be heard by
us on April 10, 1991
We heard the appeals at |ength and reserved orders. In
doi ng so we passed the foll owing order
"The appeals pertain to the fixation of tariff
rates for supply of electricity to the appellants
caustic soda plant at Renukoot. The appellants
originally canme to court challenging the /'levy of
the electricity charges on the basis ‘of /HV-II
rates applicable generally to consuners draw ng
supply from the U P. State Electricity Board.
However, the H gh Court held that the rates
applicable to the appellants should be determ ned
having regard to the individual circunstances of
the appellants. This was by a najority judgenent
in the Hi gh Court. Subsequently, ~the Electricity
Board had proposed, and the State Governnment has
approved, certain rates for the period from
20.5.1983 to 31.3.1987 which are sonmewhat higher
than the HV-11 rates originally approved. This is
the bone of controversy between the parti es.
W find that the State Government and Board have
filed no counter affidavits in regard to the
challenge by the appellants to the revision of
rates effected subsequent to the H gh Court
168
j udgrent . In the circunstances, bef ore we
pronounce our judgrment we think that, in the
interests of justice, it would be proper to direct
the State Board and the State CGovernnent to
reconsider the fixation effected by them on the
basis of the follow ng directions :
1. Wthin a period of three weeks fromtoday, the
appellants will file before the State El ectricity
Board (with a copy to the State Governnment) a
representation setting out what, according to them
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State

sane

are the individual factors which should be taken
into account in fixing the rates applicable to
them within the neaning of section 60(5)(a), 1948
as amended in 1983.
2. The State Electricity Board will consider this
representati on and nmake appropriate recommendati ons
to the State Governnment. However, before doing so
and particularly if the Board intends to take into
account any factors other than those nentioned in
t he appel l ant s’ representation, t hey shoul d
indicate the factors which they so wish to take
into account, in their recommendations to the State
Gover nrent . A copy of the recomendations should
be forwarded to the appellants within seven weeks
fromtoday.
3. On receipt of the recomrendati ons nade by the
Board, the appellants may submit to the State
Government, if they so desire, any representation
whi ch t hey wi sh to nmake regardi ng the
recommendations within a period of three weeks
thereafter.
4. The State Government will consi der t he
recomendations of the State Board as well as the
representations nade by the appellants to the Board
as well as to thenselves and approve of the rates
whi ch they consider proper in the circunstances of
the case by a reasoned order, giving a board
i ndication '‘of the factors which they have taken
into account in fixingthe rates. Thi s deci sion
shoul d be arrived at within a period of four weeks
fromthe date of the receipt of the representation
of the appell ants.
5. As indicated above, since the Hgh Court has
decided that in fixing the rates the individua
circunstances of the appellants should be 'taken
into account, the State Board as well as the State
Governnment should take( into consideration t he
speci a

169
circunmstances of the appellants in fixing the
rates.
6. The Governnent’s order may also, in case
different rates for different periods are fixed,
indicate the respective dates from which t he
several rates will come into operation.  The rates
and dates so fixed by the Governnent, will
naturally be subject to the decision  on these
appeal s. "

Subsequent to our order, the appellant nade a
representation to the Board on 29.4.91. The Board made its
recomendati ons thereon to the State Government on - 26.6.91

Thereafter the appellant nade its representation to the
Government on 22.7.91. The State Governnment. has
subsequently passed an order on 31.8.91 and submitted the

to

us. It is perhaps sufficient to extract the

concl udi ng par agraphs of the order

"After analysing the contentions of Kanori a
Chemicals and the State Electricity Board, the
State Govt. <comes to the conclusion that Ms.
Kanoria Chemicals and Industries Ltd. has taken
benefit of establishing this unit in a backward
area for the last 19 years and there is no
justification in giving this benefit in
continuously future al so because this area has been
devel oped in conparison to wearlier years. The
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request of Ms. Kanoria Chemicals and Industries
Ltd. that the factors shown by State Electricity
Board should be linmted to R hand Hydel Power
Station, is without justification since at present,
they are getting supply fromU P. Gid and not from
Ri hand Power Station. Hence, the point of view of
the State Electricity Board is justifiable.

8. After due consideration of representation dated
24.2.91 and 22.7.91 of Ms. Kanoria Chemicals and
Industries Ltd. and the reconmendations of the
State Electricity Board dated 26.6.91, the State
CGovt. cones to the conclusion that Ms. Kanoria
Chemi cal s and I ndustries Ltd. has failed to
i ndi cate any fact which cones under the provisions
of Sec. 60(5)(a) of the Electricity (Supply) Act,
1948 and whi-ch has not been considered by the State
El ectricity Board while fixing the rates in March
88 has kept in mnd the decision of Hon. Hi gh
Court of Al'l ahabad and

170

conplied with the provisions of sec. 60(5)(a) of
the Electricity (Supply) Act, 1948. Since Kkeeping
in viewthe factors enunerated in sec. 60(5)(a) of
the Electricity (Supply) Act, 1948, the Rules were
revised in MNarch, 1988 in the follow ng nmanner,
hence there appears no necessity to change these

rates :-
S. No. Peri od Rat e
1. 20.5.83 to 31.3.84 70. 21 paise/unit
2. 1.4.84 to 31.3.85 74.93 pai se/unit
3. 1.4.85 to 31.3.86 85. 14 pai se/unit
4 1.4.86 to 31.3.87 88.60 paise/unit

In other words, the State and Board adhere to the rates
fixed on 28. 3. 88.

It may be interesting to set out a conparative table of
the revisions effected by the Board originally (which was
guashed by the High Court) and the rates now approved :

Peri od HV-2 rate Revi sed rate
Pai se/ uni t pai'se/ unit
20.5.83 to 31.3.84 55.71 70.21
1984- 85 59. 86 74. 93
1985- 86 63. 89 85. 14
1986- 87 80. 88 88. 60
*1987- 88 84. 64 88.60
*1988- 89 93. 39 88. 60
* The revised rates for 1987-88 and 1988-89 are
stated to be provisional but so far till today no
fresh rates have been fixed in respect of these
peri ods.
171

The resultant position is that the appellant- is now
faci ng huge demands in respect of the period since 20.5.1983
and till 31.3.1989 when the agreenent expires, at ‘rates
which wll be higher than the HV-2 rates which had been
sought to be applied in the first instance. The appellant
vehenently challenges the fixation of rates on 28.3.88 and
31.8.91.

A good part of the argument before us in these appeals,
in the first instance, was addressed on the question whet her
the State Government was obliged to give a hearing to the
consuner before revising the rates under section 60(5) and
whet her the factors relevant under s.60(5) can be said to
have been taken into account on the ground that they had
already been taken into account while fixing uniform rates
under s.49. In this context, reference was nade to severa
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deci sions and contentions where canvassed in regard to the
nature of the process of fixation of rates of <charges for
supply of electricity. It is, however, unnecessary to go
into all these aspects because, in pursuance of t he
directions of this Court dated 10.4.1991, the matter has
been re-considered by the Board and the State Governnent and
fresh rates have been fixed along with the respective dates
of operation after hearing the appellant’s representatives.

Broadly two principal subnissions have been addressed
before wus at this stage on behalf of the appellants. The
first is that the fixation of rates as on 31.8.1991 is not
valid as the respondents have not conplied wth the
directions given by this Court in the order dated 10.4. 1991
It is argued that the respondents have neither disclosed the
factors based on which the rates were revised in March 1988
nor have they indicated the nonetary incidence or inmpact of
the factors taken into account; though a specific request
was made in this regard by the appellant to the Board and
to the State CGovernnent. The appellant, it is said, has
been gravely prejudi ced and handi capped, in the absence of
any such disclosure, in making any effective representation
Further in the final ~order dated 31.8.91, the State
CGovernment has stated that the fixation of rate by the State
CGovernment was based upon the consideration of facts and
data comunicated by the Board to the State Governnment in
March 1988 but, admittedly, no facts, data or basis had been
pl aced before this court at the timeof the  original wit
petition on the basis of which the State Government had
fixed the rates in March, 1988 conpelling this Court to
remand the matter for fresh consideration. Suddenly the
Board, while concluding its recommendation to the State
Government on 26.9.91 reminded the State Governnent that
prior approval of the State Governnent for the rates had
al ready been obtained in March 88 and persuaded the ' State
Governnment to nmechani cally uphold the pre-determned rates.
Finally, it is contended that even-in this process of re-
fixation of the

172
rates there was no genuine exercise to consider relevant
factors in determining the rate under section 60(5)(a).

W do not think that there is —any force in these
cont enti ons. By the time the matter came up before us  for
hearing in the first instance the State Government had
already passed its order of revision dated March 28, 1988.
The rates which had been recomended - by t he State
Electricity Board and approved by the State Government were
within the know edge of the appellant. It was ~of course
necessary and equitable that, before giving effect to these
rates (if not even before they were recomended), the
consunmer shoul d have had no opportunity of placing before
the Electricity Board and the State Government its-side of
the picture. This opportunity has, however, been provided
by to the appellant. The appellant has also filed its
representation. After considering the representation, the
Board nmade its recomendations to the State Government and a
copy of these recomendations were also available to the
appel l ant. The appellant also had full opportunity to neet
the wvarious points set out in the recommendations of the
Boar d. The comrents of both the Board and the appellant
have been taken into account by the State Governnment before
finally approving of the rates proposed by the Board. The
grievance of the appellant seens to be that the Board has
not set out anywhere the precise manner in which the rates
recormended by them were arrived at and that this has
consi derably handi capped any effective representation being
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made by it to the Board and to the State Governnent. W do
not think the proceedings are vitiated for this reason. It
is true that the actual conputations of the rates were not
set out by the Board in its recomendati ons made in 1983 or
1985 or 1988 but the proper approach to the issue is not the
one adopted by the petitioner. The section does not require
the Board or the State Governnent to explain each and every
step inits calculation. Al that the State Government has
to do is to take into consideration the factors relevant
under section 60(5) and propose rates for fixation to the
State Governnent. It is in order to ensure that these
recomendati ons take into account all relevant factors that
an opportunity has been provided to the consunmer to satisfy
the Board as well as the State CGovernnent that the fixation
has not taken into account certain relevant factors. W,
therefore, think the appellant nust be held to have been
given a fair opportunity under s. 60(5)(a) so long as it had
an opportunity “to explain tothe Board and the State
Governnment the factors individual to its case and also as to
how and why the rates recommended by the Board need
nodi fi cation. Mor eover, ~the issue here was in a narrow
conpass for the followi ng reason. On the passing of the
Amendrent Act, the Board decided to substitute the contract
rates by the Hv-2 rates. ~ But this was rendered infructuous
because of the terns of section 60(5)(a) which, it was said,
wer e

173
different fromthose of s. 49. |[|f the factors under section
49 were alone to be taken into account then the consuners,
one and all, would have been Iliable to pay for the

electricity at the tariff rates. The claimof the appellant
was that in applying these rates certain factors individua
to it had not been taken into account. |f one conpares the
two provisions, one will find that nost of the elenents are
conmmon to the two provisions. Both under section 49 and
section 60 the authorities have to take into account the
geogr aphi cal position of any area, the nature of supply and
purpose for which supply is required and any ot her  rel evant
factor. The only difference between the two provisions is
that since section 49 deals with a general fixation while
section 60(5) deals with a fixation for a -particular
i ndi vidual case, there may be sone special factors to be
taken into account which may or nmay not be germane while
fixing the general tariff under section 49. Hence the only
poi nt which needed to be considered, when the matter was
reexam ned pursuant to our directions, was whether,” having
regard to the factors prevailing in the case of the
appellant the rates to be fixed should be higher or |ower
than the HV-2 rates or whether they should be the sane. It
was open to the petitioner to contend, as it in fact did,
that there are special features in its case which - make it
legitimate to fix some concessional rates as conpared to
other consuners. On the other hand, it is equally open to
the State Electricity Board to contend that having regard to
the prevalence of certain circunstances, the rates to be
fixed should be higher than the tariff rates applicable
general | y. This is a short aspect on which both parties
have made their positions clear. Apart from the genera
factors which have been taken into account in fixing the
gener al tariff rates, the Board has, in making its
recomendati ons, taken into account the purpose for which
supply was required by the petitioner along with the factor
of recurring losses incurred by the Board year after vyear
and its statutory requirenents to maintain a mni num surpl us
of 3 per cent as required under section 59 of the Supply
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Act, 1948. W are, therefore, satisfied that the appellant
had full opportunity to place all its special features
before the Board and the State Governnent and that al
aspects have been fully considered by the authorities. The
fixation of rates on 31.8.1991 is not, therefore, vitiated
for the reasons urged by the appell ant.

The only other aspect that requires consideration is
regarding the maintainability of the rates as now fixed by
the Board and the State. Three questions arise in regard to
this :

(i) Can the Board fix rates higher than HV-2
rates in respect of bulk consuners Ilike the
conpany for whom a concessional rate had been
granted on special considerations ?

174

(ii) Can the Board determine rates in 1991 and nake
themretrospective w.e.f. 1983?

(iii)Was there material for the Board to fix rates
whi ch-they have eventual ly fixed?

W find that the answer to the first two questions
posed only bein the affirmative. On the first issue, there
are no obstacles, statutory or theoretical, standing in the
way of the Board fixing rates for the conpany which will be
hi gher than the rates applicable to bulk consuners. The
provision in s.60(5)(a) is intended to enable the Board and
State to cut off the shackles cast by an ancient contract
entered into at 'a time whhen conditions were totally
different. It confers an absol ute and unrestricted enabling
power to revise the rates in an appropriate  nmanner and
contains no restriction of the nature suggested for the
appel | ant. In doing this, the only limtation which the
statute requires the authorities to keep in'mnd are the
factors nentioned in the section. Wether the revised rates
for the consuner governed earlier by the contract should be
hi gher or lower than, or equal to, the tariff rates ‘would
depend on a | arge nunmber of considerations, in particular
the basis on which, and the point of time at which, those
general rates were fixed. In “principle, it “is /quite
concei vable that, in an appropriate case, a consideration of
the relevant factors may justify even a rate higher than the
general tariff rates intended for the particul ar category of
CONSUmMers. We shall examine later whether this was
justified in the present case. At the nonment, all we are
concerned with is the legality of fixing such higher rates
and we see no difficulty in this either on.the l'anguage of
the Statute or on other considerations.

A retrospective effect to the revision also seens to be
clearly envisaged by the section. One can easily conceive a
wei ghty reason for saying so. If the section wer e
i nterpreted as conferring a power of revision only
prospectively, a consunmer affected can easily frustrate the
effect of the provision by initiating proceedi ngs seeking an
injunction restraining the Board and State fromrevising the
rates, on one ground or other, and thus getting the revision
deferred indefinitely. O, again, the revision of rates,
even if effected pronptly by the Board and State, may prove

i nfructuous for one reason or another. Indeed, even in the
present case, the Board and State were fairly prompt in
taking steps. Even in January 1984, they warned the
appel l ant that they were proposing to revise the rates and
they did this too as early as in 1985. For reasons for

which they cannot be blaned this proved ineffective. They
revised the rates again in March 1988 and August 1991 and,
till today, the validity of their action is under chall enge.
In this
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state of affairs, it would be a very i mpractica
interpretation of the section to say that the revision of
rates can only be prospective.

The |anguage of the section also supports this view
Slightly rearrangi ng the syntax of the clause to facilitate
easi er understanding, what it provides is that the revised
rates fixed by the Board shall be the rates to be charged by
the Board for the energy supplied by it to any consuner for

whi ch the paynent will be due for the first time on or after
the 20th May, 1983. 1In other words, the rates eventually
fixed wll, by force of statute, apply to all supply of

electricity for which the charges becone payable in terms
of the contract, after  20.5.1983. There are three
obj ections suggested against this interpretation. The first
is that it precludes the Board and State, where they choose
to do so, fromrevising the rates prospectively or wth
effect ~from such dates, after 20.5.1983, which they my
consi der ~appropriate. W think this consequence does not
flow from the language of the provision. The nandate is
only that the rates to be charged on supplies for which
paynment becones due after 20.8.83 shall be as fixed by the
Boar d. The powers -of the Board in fixing the rates-
including the dates fromwhich they will. be operative-are
not restricted in any manner. The Board is at conplete
liberty to fix different rates fromdifferent dates and that
schene of fixation will be read with the contract. Only the
Board cannot revise the rates in respect of supplies for
whi ch payment under the contract, fell due before 20.5.83.

The second objection, which is afollowup of the first, is
that if the power u/s 60 .is held exercisable nore than once,
the interpretation will permit successive revisions, each

superseding the earlier one, a position that could lead to
i mense harassnent. W have no doubt the power u/s 60 is
exerci sable nore than once. Al the sane, the answer to the
appel lant’s objection is that, while this could be a basis
of substantial harassnent if (repeated revisions are
automatically dated back to 20.5.83 (as argued, on'the first
point, for the assessee), it Jloses all force on our
interpretation leaving it open to the Board and State to fix
t he dates with effect from which revisions  wll be
ef fective. In view of this, one can take in that, while
making a subsequent revision, the authorities w.ll not
normally tanper with an earlier revision (s) or alter the
dates of effectiveness fixed for the earlier revision (5s)
without a valid reason to do so. |If this is done, it wll
be open to a court to exam ne the basis thereof and sustain
it only where the earlier fixation was based on an error or
m sconception or the Iike and called for nodification. The
third objection is that the H ndi version of the Amendnent
Act is differently worded and does not contain the words
“"for the first tinme" found in the English version. Reliance
is placed on the decision of a Bench of seven judges of the
Al | ahabad High Court in Mata Badal Pandey v. Board  of
Revenue, (1974) U P.T.C. 570 to
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the effect that, where there appears a doubt or anbiguity
on a plain reading of the English words as to the true
intention of the legislature and the Hindi version is
conflicting or different. the Hindi text will be the key for
finding the answer. We do not think the Hndi version
really alters the position; actually it is the presence of
the words "for the first time" in the English version that
create an anbiguity. Wthout these words, the clause
clearly provides that all supply of electricity, for which
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paynment is to be made after 20.5.83, will be charged at the
rates to be fixed by the Board. W, therefore, reject the
appellant’s contention and hold that the fixation by the
Board of rates from20.5.83 and, at different rates for
different periods of tine, is unexceptionable.

This takes us to the real and crucial question in the
case as to whether rates to be fixed in the present case
shoul d, on proper consideration, be |less than, equal to or
hi gher than the general HV-2 rates. The appellant contends
that it should be charged at the cost of generation plus a
reasonable margin of profit or at the rate at which the
supply is made to the Madhya Pradesh State Electricity
Boar d. At any rate, it is said, the rates charged to the
appel l ant should be Iless than HV-2 rates. For this it
relies on: (a) the special circunstance that the appellant,
at great detrinment to itself, agreed to set up a caustic
soda plant in a backward area at the request of the State
CGovernment. and in public interest only because of a prom sed
concession inratesof electricity supply; (b) the fact that
the supply to the appellant is netered at the point of
generation_ with the result that ~the transni ssion and
di stribution losses, in so far as the appellant is
concerned, are borne by the appellant and not by the Board
as in the case of other consuners and (c) the inportant fact
that electricity, in the case of the appellant, is one of
the only two raw naterials needed for its business. On the
ot her hand, for the Electricity Board, it is contended that
t he appel I ant shoul'd be called upon to pay higher than HV-2
rates for the follow ng reasons :

(1) The appellant has been having substantia
supplies of ‘electricity at nomnal rates of 2.5
paise and 2.75 paise per unit between 1963 and
1983.
(ii) The supply to the assessee is being made only
from the State Gid and there is no reason why it
shoul d draw the supply at lower rates than others :
(iii) The Board had been incurring heavy |osses
over the years. This is to a considerable extent
due to the spiraling demand for electricity, the
Board's responsibilities under the statute to co-
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ordi nate devel opnent of the supply of ener gy
throughout the State and the necessity to ~supply
energy at concessional rates to certain sectors
such as the agricultural sector.
(iv) The Board is also entitled, under s.59 of the
1948 Act, to take into account the necessity of

building up a surplus, statutorily fixed, in_ the
fixation of rates of supply to all or any of its
consumers.

W have given careful thought to the considerations
urged before us and we are of opinion that there is no
material to justify any departure fromthe HV-2 rates in the
case of the appellant. W find no force in the contentions
put forward on behalf of the appellant to reduce the rates
applicable to the appellant below HV-2 level. The special
ci rcunst ances pleaded have lost their inmportance with the
passage of tine. It is obvious that the conditions that
prevailed in 1963 are not valid and the appellant has had
the benefit of concessional rates for twenty years. No
doubt the benefits would have continued for five nore years
but for statutory intervention. But the statute pernits a
reconsi deration of the situation as in May 1983 and it s
unarguable, it seens to us, that the rate of 2.75 p. should
continue even after 1983 or that the appellant should be
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entitled to any special concession. The consideration that
electricity is a "raw material" in the assessee’s business
is, again, irrelevant for it can mean nothing nore than that
the appell ant needs substantial quantities of the energy and
there is no reason why it should not pay for it at the
normal market rates. The point regarding take off of supply
at the generating point will no doubt have sonme rel evance on
the question of rates and we shall refer to this aspect
later in the context of the pleas put forward by the Board.
W are, therefore, of the viewthat the appellant has no
valid justification for staking a claimto | ess than the Hv-
2 rates.

Equally, it seens to us, the authorities have no case
for seeking to raise the rates beyond the HV-2 rates. They
are supplying energy to the appellant fromthe grid since
1968 and they cannot justifiably seek to demand hi gher rates
from the appellant than fromthe HV-2 consumers. This is
sought to be justified on the basis of the huge | osses that
the Board has been incurring and the statutory justification
for escalation inthe rates keeping in view the necessity to
build up a surplus. This, however, i's an aspect of working
which should affect all the consuners equally. My be the
Board can, in appropriate circunstances, seek to nake up for
a part of the losses by hiking up the rates to one
particular category of consuners but that would not be
justified here as the transmi ssion and distribution | osses
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in respect of the supply to the appellant are borne by it
and, in the absence of some special vital reason, it would
not be equitable to fix the rates of supply to the appellant
above the rates applicable to other HV-2 consuners. Sone

reference was nmade to the difficulties in conpletely fitting
the schenme of conmputations for determining the HV.2 rates
into the schene under the appellant’s contract. It is,
however, unnecessary to go into that aspect as we are only
on the question of rates and holding that there is no
justification for <charging norethan HV-2 rates from the
appel l ant. Mreover, the appellant has been paying for the
Gora supply at HV-2 rates since 1989. W have  also been
i nf or ned that in 1972 the appellant took a further
addi ti onal supply of 8 MW and agreed to pay therefor at Hv-
2B rates as applicable to other Bul k Power Consunmers in-the
State.

In these circunstances, we have reached to the
conclusion that there is no justificationto charge nore
than HV-2 rates fromthe appellant. W, therefore, allow
this appeal in part, quash the determ nations of =~ 1988 and
1991 and direct that the appellants shoul d be charged from
20.5.83 to 31.3.89 at the HvV-2 rates applicable to  other
consuners. The appeal of the appellant is partly allowed to
the above extent. The Board’'s appeal has not “yet been
nunbered as it is delayed by a few days. It was, however,
stated that the Board wi shes to withdraw its appeal because
of the subsequent devel opnents. For these reasons and also
in view of our above conclusion the Board s appeal also

stands di snm ssed. In the circunstances, we direct each
party to bear its own costs.
T.N A C. A 1306/88 Partly all owed.

C. A 128/92 dism ssed.
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