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[ncome Tax Act, 1961/Inconme Tax " Act, 1922--Section
163(1)(b)/ Section 43--'Busi ness Connection’--Wat anounts
t o- Dependent upon a set of facts in a particular case.

HEADNOTE:

The assessee-respondent was assessed to incone tax as a
representative assessee of ten non-resident conpanies. The
conpani es were grouped under three heads--six in Goup---A
three in Goup--B and one in Goup C.-In regard to the
conpani es under G oup--A, the assessee had no direct agree-
ment but had dealings by virtue of its agreement with the
exporting conpany; as regards the three conpanies under
Group--B, the assessee had no busi ness connection with' them
and so far as the only conpany under G oup--C was concer ned,
the assessee’s stand was that it had an agreenent dated
December 16, 1948 with the export conpany, but no- liability
accrued under the law in respect of the transactions.

The Incone-tax Oficer referred specifically to the
agreement of 1948 and refuted the stand of the conpany. ~ He
held that the agreenment was a clear authority that the  non-
resident had enployed the Indian Conpany for selling its
goods in India on conmi ssion and that it brings into exist-
ence a business connection between the two conpanies. He
al so held that the G oup-A conpani es were connected with the
I ndi an Conpany t hrough the export conpany.

Appeals were filed by the assessee challenging the
assessnments before the Appell ate Assistant Conmm ssioner. The
assessee tried to establish the actual course of dealing
between the |ndian Conpany and the ten non-residents —and
contended that no liability under the Act accrued. The
Appel l ate Authority dism ssed the contentions of the asses-
see by holding that the assessee had produced no proof of
its assertions and on the contrary had bl ocked the inquiry.

Before the Tribunal, an appeal was filed by the asses-
see. Along with the grounds, an affidavit dated December 27,
1965 of the Secretary of the assessee was also filed and it
was stated therein that there was no
884
obstruction to the proceedi ngs before the Appellate Assist-
ant Conmi ssioner with regard to the attenpted probe by the
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Appel late Authority and that several docunments were nmde
avai |l able before the Appellate Authority and were actually
placed before him and in case the Appellate Authority
wanted any information or further documents to be produced,
the Secretary was prepared to do so.

The Tribunal did not deal with the aforesaid affidavit
on the ground that it was not necessary for the purpose of
determ ning whether the Indian Conpany could be appointed
agent under Section 163 of the Act. It upheld the assess-
ments and referred to the High Court the questions whether
the non-resident conpani es had busi ness connection with the
I ndi an Company and whet her the Indian Conpany was correctly
treated as an agent of the said non-resident conpani es under
Section 163 of Incone-tax Act, 1961

The High ,Court held that the |Indian assessee had no
busi ness connections w th the non-resident conmpanies wthin
the nmeani ng of Section 9 of the Act.

Di sm ssing the appeal s of the Revenue, this Court,

HELD: ~ 1. ‘The Hgh Court was right in holding that the
I ndi an  assessee had no busi ness connections with the non-
resi dent —conpanies w thinthe neaning of Section 9 of the
1961 Act. Unless the matter comes under Section 163(1)(a) of
the Act, there will be no liability for assessment. [893F]

2. \Wether a relationship would anount to "business
connection" as provided in Section 163(1)(b) of the Incone-
tax Act of 1961 for the purpose of giving rise to the 1i-
ability wunder Section 9(1) of the Act woul d depend upon a
set of facts arising.in a particular case. [889F-(F

3. The, order of the Appellate Assistant' Conm ssioner
shows that the Secretary appeared before himat the hearing
on Septenber 3 and 4, 1965 and the appeal s were dism ssed by
order dated Septenber 17, 1965. [890F]

4. Odinarily, the H gh Court should have declined to
use the assertions in the affidavit for the purpose of
recording findings of fact and if, at all, in its | opinion
the affidavit was to be utilised, the matter should  have
gone before the Tribunal for a fresh disposal of /the ap-
peal s. [892H]

885

5. In the instant case, the High Court relying upon the
affidavit of the Secretary of the assessee had found that
during the hearing of the appeals before the Appellate
Assi stant Conm ssioner, the Secretary had produced certain
records to show the manner in which the business had been
carried on and the nature of the transactions. The Tribuna
obviously fell into an error in brushing aside the affida-
vit. The facts stated therein had a direct bearing on the
point in issue, nanely, whether there was ‘any business
connection between the assessee and the non-resident conpa-
nies. [889G H, 891C- D

6. The assessnments relate to a period about a quarter of
a century back and by its conduct, the Revenue appears to
have waived its right to dispute the facts asserted in the
affidavit on one hand by not challenging its admssibility
and on the other by not disputing the contents thereof. It
would not be appropriate at this stage to put back the
matter to the stage of the second appeal before the Tribu-
nal . [893D E

Conmi ssi oner of Income Tax, Punjab v.R D. Aggarwal and
Conpany and anot her, [1965] 56 I TR 20, referred to.

JUDGVENT:
ClVIL  APPELLATE JURI SDI CTION: Civil Appeal Nos. 1449-
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1456 of 1974.

From the Judgnent and Order dated 15/21.9.1972 of the
Calcutta High Court in I.T.R Nos. 128 and 160 of 1967.

S.C. Manchanda, V. Gauri Shankar, M B. Rao and Ms. A
Subhashini for the Appellants.

Dr. Devi Pal, H K Dutt, Ms. S. Seal and D.N. CGupta for
t he Respondent.
The Judgrment of the Court was delivered by

RANGANATH M SRA, J. These are appeals by the Revenue by
special |eave and are directed against the decision of the
Calcutta Hi gh Court dated 15.9.1972 rendered upon references
made under section 256(1) of the Income-tax Act of 1961. The
Tri bunal referred the follow ng six questions for opinion of
the Court: -

1. \Wether on the facts and in the circunmstances of
the case and on a proper construction of the agreenent
between the Indian Conpany and the Export Company, the
Tri bunal was
886
right in_ holding that the six non-resident conpanies in
G oup A had a business connection wi'th the Indian Conpany
and therefore that the Indi an Conpany was correctly treated
as an agent of the said non-resident compani es under section
163 of the Incone-tax Act, 19617

2. If the answer to question No. 1is in the affirma-
tive, then, whether on the facts and in the circunstances of
the case, the Tribunal was justified in holding that any
profit could be deened to accrue or arise inlndia to the
siXx non-residents inthe United Kingdomin respect of the
goods sold by themto custoners in India?

3. Whiether, on the facts and in the circunstances of
the case and on a proper construction of the agreenent dated
22.3. 1955 between the Indian Conpany and Crane Packing Ltd.
(conmpany in G oup-B), the Tribunal was right in holding that
the non-resident conpany had business connection wth the
I ndi an Conpany and, therefore, the1ndian Conpany was cor-
rectly treated as an agent of the said non-resident conpany
under section 163 of the Income-tax Act, 19617

4. 1If the answer to question No. 3 is in the affirma-
tive then, whether on the facts and in the circunmstances of
the case, the Tribunal was justified.in holding that any
profit could be deened to accrue or ariseinlindia to - the
af oresai d non-resident conpany in respect of the goods sold
by it to custoners in India?

5. Whether, on the facts and in the circumstances of
the case and on proper construction of the agreenment dated
1.6.1954 between the Indian Company and Budy Tubing Co.
(Australia) Pvt. Ltd. (non-resident conpany in Goup-B), the
Tribunal was right in holding that the non-resident conpany
had busi ness connection with the Indian Conpany and,”  there-
fore, the Indian Conpany was correctly treated as-an agent
of the said nonresident conpany under section 163 'of the
I ncone-tax Act, 19617

6. If the answer to question No. 5is in the affirm-
tive, then, whether on the facts and in the circunstances of
the <case, the Tribunal was justified in holding that any
profits could be deened to accrue or arise in India to the
af oresai d non-resi dent conpany in respect of the goods sold
to the custonmers in |India?

887

The short facts relevant for appreciating the background
in which these questions arose are these--T.I.& M Sal es
Ltd., assesseerespondent, was assessed to incone tax as a
representati ve assessee of ten non-resident conpanies. The
Tri bunal grouped the ten nonresi dent conpani es under three
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heads--six in Group-A, three in Goup-B and one in G oup-C.
In regard to the conpani es under G oup-A, the assesee had no
di rect agreenent but had dealings by virtue of its agreenent
with the exporting conpany. So far as the three conpanies
under G oup-B are concerned, the assessee had no business
connection wth themand so far as the only conmpany under
Group-C is concerned, the assessee’s stand was that it had
an agreenent dated 16.12.1948 with the export conpany, but
no liability accrued under the law in respect of the trans-
actions. The Inconme-tax Oficer referred specifically to the
agreement of 1948 and refuted the stand of the assessee by
sayi ng: -
"The agreenent of 6.12.1948 referred to above
which continued during the relevant years is
clear authority that the non-resident had
enpl oyed the I'ndian Conpany for selling its
goods in I'ndia on comm ssion. The agreenent
certainly brings into existence a business
connection between the two. The Indian Conpany
is in receipt of commssion calculated with
reference to the aforesaid values of goods
sent not only by the non-residents, but also
by sone manufacturers of the T.1. Goup in the
United Kingdomw th which the Indian Conpany
had no direct contract, but which supply goods
to |India as per orders placed by the Indian

Conpany t hrough the non-
residents ............ "
The I ncome-tax O ficer also found that the G oup-A conpanies
belonging to the T.1. G oup were connected with the |ndian

Conpany through the export conpany.

Appeal s challenging the assessnent were taken to the
Appel | ate Assistant Commissioner. Before him the assessee
tried to establish the actual course of dealing between the
I ndi an Company and the ten non-residents and contended ' that
no liability under the Act accrued. The Appellate Authority
di smssed the contentions of the assessee by holding that
"the assessee has produced no proof of its assertions and on
the contrary, has bl ocked the enquiry by nme thereon". Al ong
with the grounds of the appeal filed before the Tribunal, an
affidavit dated 27.12.1965 of Carol Sturart Canmeron was
filed. Cameron stated in that affidavit that he was the
Secretary of the assessee and was in superin-

888

tendence of the proceedings relating to the assessnments of
the assessee as representative-assessee of the ten non-
residents. In that affidavit, he denied the fact that before
the Appellate Assistant Conm ssioner any obstruction. was
offered to an attenpted probe by the said Appellate Authori-
ty. On the other hand, the affidavit stated that ~severa
docunents were nade avail abl e before the Appellate Authority
and were available and actually placed before him ‘and in
case the Appellate Authority wanted any information or
further documents to be produced, Caneron was prepared to do
so. We shall again refer to the affidavit in its appropriate
place later. Before the Tribunal, some argunent was raised
with reference to the affidavit but ultinately the Tribuna
uphel d the assessnments but referred the questions indicated
above for the opinion of the H gh Court. The Hi gh Court by
the inpugned judgnment reported in 151 ITR 286 referred to
the provisions of sections, 4, 42 and 43 of the Incone-tax
Act of 1922 corresponding to sections 5, 9 and 163 respec-
tively of the Inconme-tax Act of 1961. In the light of the
affidavit of Canmeron, it took note of the fact that no
attenpt had been made by the Revenue to traverse the facts
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stated therein, referred to and relied upon the decision of
this Court in the case of Comm ssioner of Incone-tax, Punjab
v. RD Aggarwal & Co., 56 ITR 20 and came to hold that
there was no el ement of business connection and, therefore,
the assessee was not l|iable. Questions 1, 3 and 5 were thus
answered in the negative and agai nst the Revenue and, there-
fore, Questions 2, 4 and 6 which were required to be an-
swered only if the answer to the other three questions was
inthe affirmative did not ari se.
In 56 ITR 20, this Court held:-

"Arelation to be a business connec-
tion nmust be real and intimte, and through or
from whi ch income must accrue or arise whether
directly or indirectly to the nonresident. The
expression business connection undoubt edl y
nmeans sonet hing nore than busi ness. A business
connection  in section 42 involves a relation
between ~a business carried on by a non-resi-
dent ~which yields profits or gains and sone
activity in the taxable territories which
contributes ~directly ~or indirectly to the
earning of those profits or gains. It predi-
cates an element of continuity between the
busi ness of the non-resident and the activity
in the taxable territories, a stray or isolat-
ed transaction is nornmally not to be regarded
as a business connection. Business connection
may take several forms it may include carrying
on a part of
889
the nmain business or activity incidental to
the mai n busi ness of the non-resident ' through
an agent.or it may nerely be a relation be-
tween the business of the non-resident and the
activity in the taxable territories, \which
facilitates or assists the carrying on of that
busi ness. I n each case the question  whether
there is a business connection fromor through
whi ch income, profits or gains arise or accrue
to a nonresident mnust be determined upon the
facts and circunstances of the case.”

"Arelation to be a business connec-
tion nust be real and intimte, and through or
from whi ch i ncome nmust accrue or arise whether
directly or indirectly to the nonresident. But
it must in all cases be renenmbered that by
section 42, income, profit wor _gain which
accrues or arises to a non-resident outside
the taxable territories is sought to be
brought within the net of the Incone-tax | aw,
and not incone, profit or gain which- accrues
or arises or is deened to accrue or | arise
within the taxable territories. Incone re-
ceived or deened to be received, or accruing
or arising or deened to be accruing or arising
within the taxable teritories in the previous
year is taxable by section 4(1)(a) & (c) of
the Act, whether the person earning is a
resident or non-resident. If the agent of a
non-resi dent receives that incone or is enti-
tled to receive that incone, it may be taxed
in the hands of the agent by the nmachinery
provi sion enacted in section 40(2). Incone not
taxabl e wunder section 4 of the Act of a non-
resi dent becomes taxable under section 42(1)
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if there subsists a connection between the
activity in the taxable territories and the
busi ness of the non-resident, and if through
or from that connection incone directly or
indirectly arises.”

VWet her a relationship would anmount to "busi ness connec-
tion" as provided in section 163(1)(b) of the Incone-tax Act
of 1961 for the purpose of giving rise to Iliability wunder
section 9(1) of the Act would depend upon a set of facts
arising in a particular case. The Hi gh Court, relying upon
the facts stated in the affidavit of Cameron, has found that
during the hearing or the appeals before the Appellate
Assi stant Comm ssioner, Court had produced certain records
to show the manner in which the business had been carried on
and the nature of the transactions. The Appellate Assistant
Conmi ssioner in his order indicated:-

890
"The assessee submits that the contracts for
the supply of goods ordered by the Indian
buyers are accepted in the foreign country,
that the property in the goods shipped passes
to the Indian buyers at the port of shipnent
in theforeign country, that the paynent for
the goods i's received by the non-residents in
the /foreign country that the sale and pur-
chases /are as between principal and principal
and, therefore, cannot be said that the non-
resi dents have either a business connection in
I ndi a or_have any income which could be deened
to accrue or arisein India as attributable to
any operation carried out inIndia. | my here
touch briefly on that the assessee ‘has pro-
duced no proof of these assertions and, on the
contrary, has bl ocked enquiry by me therein."

"The assessee is aggrieved that in

the orders under section 143, the |Incone-tax
O ficer assuned ipsi dixit that the sales were
made in India. It subnmits that while it is
true that the non-residents’ products were
sold to persons in India, that does not con-
clude the question and, on the facts of this
case, the property in the goods sold passed to
the |Indian buyers outside India and, there-
fore, the Incone-tax Oficer’s axi omatic
assunption that there were any sales in India
is incorrect and if there were no sales in
India, there is no incone which  could be
deened to accrue or arise in Indira by invoking
the provisions of section 9 as no operation is
carried out in India."

The order of the Appellate Assistant Commi ssioner shows that

Caneron appeared before himat the hearing on 3.9.1965 and

4.9.1965 and the appeals were dismssed by order ‘dated

17.9. 1965.

This Court’s judgnent in CI.T.v.R D. Aggarwal & Co.
(supra) was pronounced on 6th of Cctober, 1964. The order of
the Appell ate Assistant Commi ssioner nakes casual reference
to this judgnent but the ratio thereof had not been put to
use in any manner and the sanme does not appear to have had
any perceptible effect on the decision of the Appellate
Assi st ant Conmi ssi oner.

Along with the nenoranda of appeal filed before the
Tribunal, the assessee filed the affidavit of Caneron. That
affidavit is dated 27.12.1965. The Revenue had notice of it
and the Tribunal in its decision has stated "along with the
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grounds of appeal before us, there is an

891

affidavit by Shri Caneron setting out the course of dealing

and alleging that several of these representatives files

were inspected by the Appellate Assistant Comm ssioner at

the time of hearing of the appeals.” The Tribunal however

did not dealt with the affidavit by saying: -
"For the purpose of a decision as to whether
the |Indian conpany could be appointed agent
under section 163 by virtue of business con-
nection with the non-resident companies, it is
not necessary to go into the ternms of the
affidavit. These facts m ght have a bearing on
the quantum of the incone deened to arise to
the non-resident conpanies fromthe business
connection. "

The Tribunal obviously fell into an error in brushing aside

the affidavit for the reason it indicated. The facts stated

in the affidavit had a direct bearing on the point in issue,

nanel y, . ‘whet her there was any busi ness connection between

t he assessee and the non-resident compani es.

In course of the argunent of the matter before the High
Court, sunptuous reference was nmade by the counsel for the
Revenue to the affidavit of Caneron. The judgnent of the
H gh Court says: -

"M Pal’ (for the departnent) submits that the
affidavit of M. Carol Stuart Cameron, Secre-
tary of the |Indian Conpany affirned on
27.12.1965 which was filed before the Appel-
late Tribunal —contains facts which nust be
read in the light of the agreement between the
parties. ?".

This would indicate that there was no objection to the
acceptance of the affidavit and use of its content ' while
dealing with the matter and the H gh Court relied upon the
affidavit and stated:-

"In our case, the facts as they appear from
the docunents on record and the affidavit of
M. Caneron referred to above, which inciden-
tally has not been traversed by the departnent
are (a) procuring of raw material s-and nanu-
facture of finished goods took place outside
the taxable territories, (b) contracts for
sal e of goods were entered into outside the
taxable territories, (c) price was received by
the non-residents outside the taxable territo-
ries and (d) delivery was al so. nmade outside
the taxable territories. Mreover, Caneron in
his affidavit categorically states that ' the
orders which were sent fromIndia were accept -
ed by the
892
non residents in London and intimation of such
acceptance was comunicated either to the
I ndi an conpany or to the Indian custoners —and
the orders becane binding contracts only after
bei ng accepted in this nmanner. In other words,
the I ndian conpany had no authority to accept
any offers on behalf of any of these non-
resi dents whet her they belonged to Goup-A or
Group-B. The departnent, as we have stated
has not adduced any evidence to contradict the
facts stated by Caneron either fromthe course
of dealings between the parties or otherw se."
"The position, therefore, is that in
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a case like this there can be no business
connection unless the Indian assessee has the
authority to accept offers or to enter into
contracts on behal f of the non-residents. The
Tribunal has found that in the case of one
conpany only there was an express prohibition
agai nst acceptance of offers. But in the other
contracts there was no such express prohibi-
tion. The Tribunal has granted relief in the
case of express prohibition but has taken a
different viewwith regard to those contracts
in which there was no such prohibition. In our
opi nion, having regard to the facts stated by
Caneron and the course of dealings between the
parties, ~absence of express prohibition, in
the instant case, is immaterial. It is true
that the Indi an conpany was the sol e agent of
the G oup-B conmpanies. But it appears, from
the evidence on record that in spite of being
the sole agent, the lIndian conpany had no
authority given toit by the G oup-B conpanies
to accept offers on their behalf. So far as
G oup- A-conpani es are concerned, there was no
privity of -contract at all either of agency or
of any -other variety. In these prenises we
cannot / but hold that the lIndian assessee had
no busi ness connections-wi-th the non-resident
conpanies belonging either to  Goup-A or
Goup-B. within the neaning of section 42 of
the 1922 Act corresponding to section 9 of the
1961 Act."
Learned counsel for the appellant was very critical about
the manner in which the H gh Court utilised the affidavit
and came to its conclusions regarding the facts in dispute.
The criticism is not without force. Ordinarily, the Hi gh
Court should have declined to usethe assertions in the
affidavit for the purpose of recording findings of fact and

if, at all, inits opinion the affidavit was to be utilised,
the matter should
893

have gone before the Tribunal for a fresh disposal of the
appeals. The facts of this case are, however, sonewhat
peculiar. Rule 10 of the Incone-Tax (Appellate Tribunal)
Rul es, 1963 provi des: -
"Where a fact which cannot be borne out by or
is contrary to the record is alleged, it shal
be stated clearly and concisely and- supported
by a duly sworn affidavit."

It is the stand of the respondent that Caneron's affida-
vit came wthin the anbit of Rule 10 and had, therefore,
been filed along with the nenoranda of appeals before the
Tribunal. We are satisfied that the Revenue had full | notice
of the affidavit and as pointed out by the H gh Court, it
did not dispute the facts stated in the affidavit by filing
objection or counter thereto. The affidavit had not been
rejected by the Tribunal but had only been brushed aside by
saying that it was not relevant. Before the H gh Court,
counsel for the Revenue al so used the affidavit. W do not
think it would be appropriate at this stage to accept the
subm ssion mnmade at the Bar on behalf of the appellant and
put back the matter to the stage of the second appeal before
the Tribunal. The assessnents relate to a period about a
quarter of a century back and by its conduct, the Revenue
appears to have waived its fight to dispute the facts as-
serted in the affidavit on one hand by not challenging its
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adm ssibility and on the other, by not disputing the con-
tents thereof. W have been told during the hearing of the
appeal s that Caneron is now dead. Once the facts stated in
the affidavit are accepted, the ratio of the decision of
this Court in C LT. v.R D. Aggarwal & Co. (supra) would be
fully applicable and the H gh Court has utilised the ratio
in that decision to find out whether any business connection
bet ween t he assessee and the non-resident conpani es had been
established. There is no dispute that unless the natter
cones under section 163(1)(a) of the Act, there will be no
liability for assessnent. In that view of the matter, these
appeal s have to fail

The appeals are therefore disnissed but without any order
for

costs.

N. P. V. Appeal s di s-
m ssed.
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