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PETI TI ONER
ALLAHABAD BANK ETC. ETC.

Vs.
RESPONDENT:
BENGAL PAPER M LLS CO. LTD. AND OTHERS
DATE OF JUDGVENT: 13/ 04/ 1999
BENCH

S P Bharucha, R C Lahoti,

JUDGVENT:

Bhar ucha,' J-

The relevant facts need to be set out to appreciate
what is involved in these appeals fromthe judgnent and
order of a Division Bench of the H gh Court at Cal cutta.

In June, 1985 a wi nding petition was fil ed agai nst the
first respondent 'conpany, now in liquidation (the said
conpany) . On 30t h Septenber, 1986 a nortgage suit (Title
Suit No.143 of 1986) was filed by the Punjab National Bank
and the Bank of Baroda agai nst the said conpany for recovery
of the sum of Rs.1,94,24,886.37 before the Subordinate
Judge, Burdwan. On the sane day a hypothecation suit (Suit
No. 736 of 1986) was filed by the United Bank of India, the
Punjab National Bank and American Express against the said
conpany for recovery of the suns-of Rs.20,46,010.31 and
17,87,796.49 in the Calcutta H gh/Court. On the same day, a
hypot hecation suit (Suit No.737 of 1986) was filed by the
Al | ahabad Bank agai nst the said conmpany for recovery of the
suns of Rs. 29,18, 360.65 and 11, 64,370.00 inthe Calcutta
H gh Court. Again on the sane day, the Punjab National Bank
and American Express filed a hypothecation suit (Suit No.738
of 1986) against the said conpany for the recovery of the
suns of Rs.5, 30, 38,922.28 and Rs. 2,14,548.00 in the Calcutta
H gh Court. On 3rd Decenber, 1986 the Calcutta H gh Court
passed an interimorder in Suit No.738 of 1986 appointing
joint receivers. Fromtinme to tine, further orders were
passed in the same suit for inventory and sale of the
hypot hecat ed goods.

On 24th April, 1987, in the wnding up -petition
af orementi oned, the said conpany was ordered to be wound up
and the Oficial Liquidator was directed to take possession
of the said conpanys assets and properties. On 15th My,
1987 an application was noved under Section 446 of the
Conpanies Act by the Punjab National Bank and Anerican
Express for leave to carry on with their suits; also for
transfer of the nortgage suit filed in the Burdwan court to
the Calcutta High Court. On 15th May, 1987 the application
was allowed and the suit transferred fromthe Burdwan court
to the Calcutta H gh Court was nunbered (T.C. Suit No.5 of
1987). In June, 1987 the All ahabad Bank nade an application
under Section 446 of the Conpanies Act for |eave to carry on
with its suit and on 26th June, 1987 such | eave was granted.
On 25th Novenber, 1987, the O ficial Liquidator wote to the
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joint receivers in respect of the possession of the assets
and records of the said conpany held by them On 30th
Noverber, 1987 the joint receivers replied to the Oficia
Liquidator; therein they stated that the hypot hecated goods
could not be sold due to lack of offers.

On 11/12th January, 1988 the Punjab National Bank made
an application to the Calcutta Hi gh Court in the transferred
Sui t praying that the Oficial Liquidator should be
appoi nted receiver in place and stead of the joint receivers
in Suit No.738 of 1986 with directions to take possession
make inventory and sell the securities both in the
transferred suit as well as in Suit No. 738 of 1986. The
application was allowed on 12th January, 1988. On 28th
April, 1988 the joint receivers wote to the Oficia
Li qui dator confirnming that they had handed over possession
of the securities they held to him

On 25th° Novenber, 1988 the Hi gh Court appointed a
val uer of the said conpanys assets and properties. On 29th
June, 1989 an order was passed in the winding up petition
giving to the Oficial Liquidator |eave to sell the assets
and properties of the said company by public auction by
inviting seal ed tenders upon advertisenments once in the The
Statesman once in/Jugantore and once in Biswamtra as
per usual terns and conditions of sale.  The sale was to be
held on 15th Septenber, 1989 at 2.00 pm in Court. The
Oficial Liquidator was directed to issue the advertisenents
at least three weeks prior to the sale and to give notice to
the val uer asking himto be present on the date of the sale.
The O ficial Liquidator, the secured creditors and the
valuer were required to act on a signed copy of the m nutes
of the order.

On 14t h August, 1989 the sale notice was issued. It
stated that the sale was of the entire npveable and
i movabl e assets of the said conpany lying in its/ factory
prem ses at Ballavpur, Ranigunge, District Burdhanan and
noveabl e assets lying in its registered office at Calcutta
The sale was to be on as is where is and whatever there is
basi s. The ternms and conditions of sale were stated to be
avail able at the office of the Oficial Liquidator.

Clause (1) of the terns and conditions of sale stated
that the sale woul d be as per inventory on-as is where is
and what ever there is basis and subject to the confirmtion
by the Court. Clause (3) stated that the offer made by
i ntending purchasers should be contained in a sealed cover
encl osing a bank draft or pay order equivalent to 10%of the
of fer. Clause (5) stated that the successful purchaser
will have to pay the bal ance purchase price to the Oficia
Li quidator within a week fromthe date of sale by the Court
either by bank draft or pay order. It is made clear  that
this would not prevent the Court fromfixing any other date
for such deposit or extending such tine even if such tine
has expired on such ternms and conditions as the court nay
deem fit. Clause (9) stated that the sale would be
subject to such nodifications/alterations of terns and
conditions of sale as the Honble Court deems fit and proper
and the decision of the Hi gh Court shall be final

In pursuance of the advertisenment for sale the second
respondent made an offer on 14th Septenber, 1989. It is
this offer which was accepted and, therefore, its terns are
rel evant . It stated that the second respondent was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 11

interested in the purchase of the entire nobveable and
i movabl e assets of the said conpany with a view to reviving
it as an on going paper nill. The second respondent had
entered into discussions with existing | abour unions and the
State Government and had entered into a nenorandum of
understanding with the | abour unions for reopening the paper
mll torun it, taking worknen from exi sting enpl oyees. The
offer was for the sumof Rs.1,50,00,000/- and bank drafts
for the aggregate ampbunt of Rs.15 | akhs were enclosed. The
offer stated, |If our bidis successful we shall conplete
the paynent of the 25% of the sale value within a fortnight
and take the possession. For the balance we shall pray to
the Honble Hi gh Court, Calcutta to allow us the instal nents
facility to pay off (balance) anount for which we shal
however arrange a bank guarantee to cover the entire sum
W would, therefore, request for a clear order of the
Honble H gh Court transferring the assets of the said
conpany in the usual manner ..........

On " 15th Septenber, 1989, the judgnent and order of
sale which was challenged before the Division Bench was
passed. The |earned Single Judge recorded that the Oficia
Li qui dator had received, pursuant to the advertisenents,
three offers, one of which was by the second respondent for
Rs. 1, 50, 00,000/ -, the other was only with regard to the sale
of furniture and the third was for Rs.1,10,00,000/- for the
sale of the assets. The sale of assets had taken place in
the open court though there were no further bidders at the
aucti on. The of fer of Rs. 1,50, 00, 000/ - had been
subsequently raised to Rs.2 crores by the second respondent.
The Advocate CGeneral for the State of Wst Bengal, appearing
for the second respondent, had submtted that the concerned
unit would not be disposed off as scrap but woul d be used as
a going concern. An agreenment had al ready been reached with
the wunion affiliated to the ClL.TU containing detailed 'terns
and conditions as to the working of the mll. The Advocate
General had produced a letter fromthe Bengal Paper MII
Mazdoor Congress affiliated to I'NTUC wherein an unequi voca
acceptance of the terns had been recorded. The Advocate
CGeneral had assured the Court that 1700 people would be
re-enmployed within a span of two weeks and to those who
could not be taken in necessary conpensation would be paid,
which mght exceed Rs.50 |akhs. The |earned Single  Judge
recorded that the |earned advocate appearing for the
secured creditors has rai sed no objection excepting however
that the prayer for direction on the Oficial Liquidator for
di sbursement of sone nobney to the secured creditors as a
long period of tine has already el apsed in the | neanwhil e.
The | earned Single Judge then passed the follow ng order

Consi dering the above and considering the factum of
re-enmpl oyment of 1700 people of the MII which has been
under closure for the last 7-8 years, the sale in favour of
Ms. Eastern Mnerals & Tradi ng Agency (Paper Division)
ought to be confirmed at Rs.2 crores,. It is ordered thus
accordingly. consequently directions foll ow.

It is recorded that a total sumof Rs.20 |akhs has
been nade over to the Oficial Liquidator in court today and
the Oficial Liquidator is, therefore, thus directed to make
over possession of the MII prenises to the purchaser by
t onor r ow.

The purchaser is directed to furnish further bank
guarantee for a further sumof Rs.30 |akhs by 26th Septener
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1989, which wll be kept in deposit with the Oficia
Li qui dat or. In the event, however, the purchaser fails to

furnish such bank guarantee within the time stipulated
above, the Oficial Liquidator is directed to bring it to
the notice of this Court on 27th Septenber, 1989 for further
orders.

The purchaser is further directed to pay a sum of
Rs.30 lakhs to the Oficial Liquidator as against the
purchase price within four weeks fromdate. Balance 75% of
the purchase price, that is, Rs.1.50 crores will be paid by
the purchaser by quarterly instalnents of Rs.15 | akhs each
The first quarter, however, comencing from 1st January,
1990. In default of paynment of a sum of Rs.30 |akhs or any
one of the quarterlyinstalnents as above, the Oficia
Liquidator is also directed to apply before this Court for
necessary directions.

The secured creditors protested agai nst the statenent
in the judgment and order that referred to them and the
| earned Single Judge, on 27th Septenber, 1989, directed that
the order dated 15th Septenber 1989 is nodified to the
extent that the 9th line of the 6th paragraph of the said
order, after the wordsall the secured creditors should be
read as has nade a prayer. As so nodified, the relevant
part of the sentence reads: the |earned advocate appearing
for all the secured creditors has mnade ‘a prayer for
direction on the Oficial Liquidator for disbursement of
sone nonies to the secured creditors ........

Appeals were filed by the banksagainst the orders
dated 15th Septenber, 1989 and 27t h Sept enber, 1989. The
appeals were disposed off by the order that is ' under
chal | enge.

The Division Bench noted that the valuation report was
not disclosed to any of the banks, but it stated that it
appeared fromthe valuation report produced before it that
the total value of the assets of the said conpany was
estimated by the valuer to be Rs.6,22,16,875/- ~Since the
val uation report was not disclosed to the banks, the banks
had had no opportunity to object to the valuation  nade.
According to the advocate appearing on behal f of the banks,
the proper valuation of the assets shoul d have been  much
hi gher; the |l oans granted by the banks were fully  secured
and should have been fully recovered if the assets had been
sold at a proper price. Since the valuation report was not
shown to the banks, the banks had had no opportunity to
point out the defects in the valuation report. The' said
conpany had 15.2.73 acres of |ease-hold land. This was not
taken into consideration by the valuer on the ground that
the |lease was only upto 14th October, 1992. The val uer had
not indicated whether he had examned the |ease-deed or
whet her there was any renewal clause init. Counsel — on
behal f of the banks had submitted that no proper effort was
made to obtain a fair nmarket price for the property sold.
Advertisements should have been given all over India,
particularly in Bonbay, Del hi, Madras and other inportant
commercial centres, to obtain the best possible price. This
had not been done. Because of the non-disclosure of the
val uation report, the secured creditors were unable to raise
any objection and were not in a position to know whet her the
assets had been sold at a low price. The assets were the
securities of the banks. The banks had filed several suits
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and receivers had been appointed. The assets could not have
been sold without the witten consent of the banks and the
banks had not agreed to the sale of their securities. The
Division Bench found itself unable to uphold the latter
contention advanced on behalf of the bank for the banks had
participated in the sale fromthe very beginning. No
objection had been raised by the banks to the proposed sale
of the assets. The sale was concluded in the presence of
the advocates appearing on behal f of the banks. A variation
of the | earned Single Judges order was nmade at the instance
of the banks. At no point of tine did the banks object to
the sale of the assets or the price at which the assets were
sold. Learned counsel for the banks contended that what was
actually sold was the equity of redenption in the secured
assets. The Division Bench found that this stand had not
been taken by the banks before or at the tine when the sale
took place. Counsel had contended that the nortgages could
be given up only inwiting and not otherwi se and he had
poi nted out that the nortgage suits filed by the banks were
still pending. The DivisionBench was unable to uphold this
contention to set aside the sale because in a case Iike
this sone sort of pronptitude was expected fromthe banks.
No all egations of fraud had been made agai nst the purchaser.
The purchaser had purchased the properties in a court sale
and had prom sed to give enploynent to 1700 worknen of the
sai d company. The jpurchaser had incurred expenditure for
running the factory and for that purpose had entered into
contracts with various parties. Another inportant aspect of
the case was that no appeal had been preferred against the
order of sale till 3rd February 1990 and no stay of its
operation had been asked for. Counsel for the  banks had
contended that the appeals were filed within'the period of
[imtation. The Division Bench countered that that night be
so, but the purchaser had been allowed to take possession
after the sale. He had employed persons and pl aced orders
wi thout objection fromthe banks. 1t was only after these
thi ngs had happened that the banks woke up. The del'ay was
found fatal to the case of the banks. But, the  Diyvision
Bench added

There is, however, considerable force in the argunent
of M. Mtra that the sale was nade wi th undue haste. ~ The
proposal for sale of a large paper mll should only have
been effected after giving wide publicity all over India.
Moreover, the successful bidders offer should ~have been
examined in depth before acceptance. Sonme enquiry should
have been made to find out the nunber of workers actually
enpl oyed by the conpany in liquidation at the time of the
closure of its mlls. No attenpt was nmamde out to find out
how nany of those workers were still unenployed and whet her
the Trade Union with which the purchaser had entered into an
agreement represented all the unenployed workman 'of the
conpany in liquidation. It appears that 1700 of the workmnen
of the conmpany have not been re-enployed. No attenpt —was
made to find out whether there was any out st andi ng
liabilities of the conpany, statutory or otherwise, in
respect of its workers. The conpany might have other
liabilities. The nature and extent of such liabilities were
not found out. The sale of the assebts should not have been
made in a way to deprive the right of all the creditors,
including the banks, to proceed agai nst the assets of the
conpany to realise their dues.

The Division Bench then stated
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However the only parties that have come to this Court
for setting aside the sale are the banks who had
participated fully at every stage of the sale. The banks
were represented at the tinme when the decision was taken to
sell the assets of the company. The banks were al so present
when the sale was finalised. The banks had also got the
matter nentioned for effecting certain corrections in the
sale order and a prayer was nade for disposal of the sale
proceeds. It does not appear that the banks were under any
m sapprehensi on that the secured assets were being sold.

The banks had participated in every proceedi ngs which
culmnated in the sale of the assets and nade a prayer for
pronmpt payment out of the sale of the assets. They cannot
after a lapse of five nmonths turn around and pray for
setting aside the sale on the ground that the banks
interests’ were not properly protected at the tine of the
sale. ... ... ..

In the facts and circunstances of the case and having
regard to the conduct of the bank, this application nmust be
di sm ssed

It is to be noted that no reserve price for the sale
was fixed. Wy this should have been so is not understood,
particularly having ‘regard to the fact that a  valuer had
been appointed of the assets and properties and. a report

obt ai ned. The valuation report was not- disclosed. The
order of the learned Single Judge does not set out what the
valuation of the property that was sold was. It does not

even state that, in view of that valuation, the offer of
Rs.2 crores nmade by the second respondent was a fair and
adequate price. Further, the |earned Single Judge did not
noti ce what the Division Bench did, nanely, The Conpany had

15.2.73 acres of leasehold |land.  This was not taken into
consi deration by the valuer on the ground that ~the |ease
peri od was only upto 14th Cctober, 1992. The val uer” has not
i ndi cated whether he had exam ned the | ease deed or whet her
there was any renewal clause in the | ease agreenent. The

val uation was, therefore, itself suspect.

The sal e was advertised once only in three newspapers,
two of which at | east were | ocal newspapers. For a sale of
the magnitude of that with which we are concerned, this was
surely i nadequat e publicity. | nadequat e publicity
necessarily suggests the possibility that a better  price
coul d have been obt ai ned.

The learned Single Judge would appear to have been
carried away by the prospect that 1700 people would be
re- enpl oyed. He did not appreciate that the said conpanys
ex-enpl oyees were only sone of its creditors and that they
stood on no better footing than its other unsecured
creditors. No order could have been passed that, while it
favoured them took no account of other unsecured creditors.
The enpl oyees of the said conmpany had been, as the order of
the |l earned Single Judge itself shows, out of enploynent for
7 to 8 years but the learned Single Judge did not inquire
how nany of them had secured other enmploynent in the
i nt erveni ng years.

The | earned Single Judge did not ascertain and set out
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what the total anount of the clains, secured and unsecured,
agai nst the said conpany was and whether the assets and the
property of the said conpany, other than those sold, were
adequate to pay off these clains, even in part. The |earned
Single Judge did not even ascertain and state how nany
unsecured creditors there were, what the aggregate anount of
their clains was and what part thereof could be ascribed to
the erstwhile enployees of the said conpany. The |[earned
Single Judge did not, it appears, appreciate that his
principal obligation in conducting and confirmng the sale
was to the body of creditors of the said conpany and that
the obligation was to ensure that the best possible price
had been procured from whereout they could recover at |east
sone part of their dues.

The learned Single  Judge appears not even to have
noticed that the offer of the second respondent was not in
accordance with the terns and conditions of sale inasmuch as
it contenplated a paynment schedul e that was at variance with
the ternms _and conditions of sale. There is no discussion in
the order of  the learned Single Judge about why it was
thought fit to entertai n such-an offer.

There was another offer before the |earned Single
Judge to purchase the assets and properties of the said
conpany for the sumof Rs.1l.10 crores. No details of the
offer are set out in the order of sale. “If it was in
accordance wth the terms and conditions of sale, it should
have been consi dered and conpared to the second respondents
of fer. This offerer did not, apparently, raise his offer,
but he m ght have done so if he have been told that he could
have the sane |iberal paynent terns that the | earned Single
Judge gave to the second respondent after it had raised its

of fer. No reason was given by the | earned Single Judge in
the order of sale as to why he thought it necessary or
proper to give to the second respondent these very |ibera
terns. It is to be noted that these terns are even nore

li beral than those asked for in the offer.

Though only 10% of the price had been received and
there was a direction to furnish a bank guarantee for Rs.30
| akhs 10 days thereafter, and the bal ance purchase price was
to be received only after a very long period of time the
| earned Single Judge directed the Oficial Liquidator to
hand over to the second respondent the possession of the
assets and properties by tonorrow

The observation of the Division Bench in the order
under appeal that the sale was conducted with undue haste is
very appropriate. So are the other critical observations
that the Division Bench nade, which we have quoted above.
It could not but have been obvious to the Division Bench
therefore, that there was every possibility that the sale
had not procured the best possible price. Even so, the
Division Bench did not interfere with the order of sale,
because, in its view, the second respondent had been all owed
by the banks to take possession of the assets and properties
and to incur expenditure. 1In our view, the Division Bench
was in error.

Upon liquidation, the assets and properties of the
conpany in liquidation vest in the Oficial Liquidator for
the benefit of its creditors. It is only fromout of the

sale proceeds of these assets and properties that the
creditors of the conpany can hope to recoup their dues. To
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ensure that the best possible price is realised upon the
sal e of these assets and properties, the sale thereof by the
liquidator is required to be confirmed by the High Court.
It is the obligation of the H gh Court to the creditors of
the conmpany in liquidation to nmake sure that the best
possi bl e price has been realised.

In Navalkha & Sons vs. Sri Rananya Das & Os.,
1970(3) SCR 1, this Court quoted Rule 273 of Conpanies
(Court) Rules, 1959, thus : Procedure at sale. - FEvery
sale shall be held by the Oficial Liquidator, or, if the
Judge shall so direct, by an agent or an auctioneer approved
by the Court, and subject to such terms and conditions, if
any, as nmay be approved by the Court. All sales shall be
made by public auctionor by inviting sealed tenders or in
such manner as the Judge may direct.

It then said

The - _princi ples which should govern confirmation of
sales are well-established. ~ Were the acceptance of the
of fer by the Conm ssioners is subject to confirmati on of the
Court the offeror does not by nere acceptance get any vested
right in the property so that he my demand autonmatic
confirmation of his offer. The condition of confirmation by
the Court operates as a safeguard against the property being
sold at inadequate price whether or not it is.a consequence
of any irregularity or fraud in the conduct of the sale. In
every case it is the duty of 'the Court to satisfy itself
that having regard to the market value of the property the
price offered is reasonable. Unless the Court is satisfied
about the adequacy of the price the act of confirmation of
t he sale would not be proper exercise of judicia
di scretion. In Cordhan Das Chuni Lal . T. Sri man
Kant hi mat hinatha Pillai, AIl.R 1921 Mad. 286, it was
observed that where the property i's authorised to be sold by
private contract or otherwise it is the duty of the Court to
satisfy itself that the price fixed is the best that could
be expected to be offered. That is because the Court is the
custodian of the interests of the Conpany and its creditors
and the sanction of the Court required under the Conpanies
Act has to be exercised with judicial discretion regard
being had to the interests of the Conpany and its creditors
as well. This principle was followed in Rathnaswam Pilla
V. Sadapathi Pillai, AI.R 1925 Mad. 318, ~and S
Soundarajan v. Ms Roshan & Co., A 1.R 1940 Mad. 42. In
A.  Subbaraya Mudaliar v. K  Sundarajan, A 1.R 1951 Mad.

986, it was pointed out that the condition of confirmation
by the Court being a safeguard against the property / being
sold at an inadequate price, it will be not only proper but

necessary that the Court in exercising the discretion which
it undoubtedly has of accepting or refusing the highest bid
at the auction held in pursuance of its orders, should see
that the price fetched at the auction is an adequate price
even though there is no suggestion of irregularity or

It is also well to remenber that, for the nmpbst part,

the creditors of a conmpany in liquidation are small trade
creditors whose dues are not so large as would mmke it
economcal for themto resort to proceedings in court. It

is these small creditors that the High Court is expected to
protect when confirmng a sale by the |iquidator.
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We think that the Division Bench | ost sight of what is
stated above. It could not have realistically expected the
ordinary wunsecured creditors of the said conpany to have
filed appeals on the ground of inadequacy of the sale price.
It could not have turned a blind eye to the many defects
that it itself noted in the order of sale nerely because the
banks had nmoved the appeals after five nonths; nor was
there any justification for taking into consideration the
expenditure that had been incurred by the second respondent
subsequent to its possession of the assets and properties.
In the first place, the Division Bench should have noted
that the learned Single Judge had with unseemly haste
ordered possession thereof to be handed over to the second

respondent on the very next day. |In the second place, the
appeals had been filed within the period of Ilinitation

Expendi ture incurred during this period could not render the
appeal s, in effect, infructuous. The same would apply to
expenditure incurred subsequent to the filing of the appeals
and until ~the time that they were heard. The second
respondent  knew t hat the appeals were pending and that they
could end in the order of sale being set aside. Such
expenditure as it incurred with this know edge was at its
risk. In the third place, and nost inportant, the interests

of the creditors of the conpany, particularly the unsecured
creditors, overweighed such equities, if any, as mght have
been considered to be in favour of the second respondent.
It was, in our view, the obligation of the Division Bench to
have struck down the order of sale, having regard to what it
found wwong with it.

It was contended on behal f of the second respondent,
the State of West Bengal and the enployees that, whatever we
m ght think of the order of sale, we should not interfere.
For the reasons that we have stated, we cannot agree. The
interests of the creditors  of the said conpany are
paramount, as is the obligation of the Court to them ' That

t he second respondent has i'ncurred expendi ture and
obligations, which were detail ed, subsequent to-the passing
of the order of sale and upto. date cannot, “in the
circunmst ances, deter wus fromsetting aside the order of
sal e. The second respondent knew that the appeals were
pendi ng. It should have appreciated that the order of sale
was very vulnerable, given what the D vision Bench of the
H gh Court had to say about it. It consciously took the

risk of incurring the expenditure and obligations and it
cannot take shelter behind them

It was submitted by | earned counsel for the ~second
respondent that we should vary the terns upon which the
of fer of the second respondent was accepted to overcone the
prejudice to the said conmpanys creditors. W have no
materials upon which we can do so, apart fromthe fact that
to do so wuld be wong in principle. W do not know -and
have no neans of knowi ng what the fair value of the said
assets and properties that were sold was; that could only
have found after a properly advertised sale had been held.
We do not know, and counsel were unable to tell us, what the
totality of the clainms against the said conpany are.

Learned counsel for the banks had contended before the
Division Bench of the H gh Court that the nortgages could
only have given up by the banks in witing and not otherw se
and he had pointed out that the nortgage suits by the banks
were still pending. He had also contended that what was
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sold to the second respondent, in any event, was only the
equity of redenption in the nortgaged property. These
contentions were repeated before us. On behalf of the
second respondent it was contended, on the other hand, that
the banks had given up their securities and becone unsecured
creditors.

It is to be noted that on 11th-12th January, 1988, the
Punjab National Bank had nade an application to the High
Court in the transferred suit and prayed that the Oficia
Li qui dator shoul d be appoi nted receiver in place and stead
of the joint receivers in Suit No.738 of 1986 wth
directions to take possession, make inventory and sell the
securities both in the transferred suit as well as in Suit
No. 738 of 1986, which application was allowed on 12th
January, 1988. It “is not  clear from the subm ssions
whet her, as a result, the Oficial Liquidator was appointed
receiver of the nortgaged properties in the transferred
suit. It is-also not clear whether any simlar application
had been made by the other banks.in their suits. It is
pertinent-to note that in the subsequent order dated 29th
June, 1989 passed in the winding up petition, giving to the
Oficial Liquidator l'eave to sell the assets and properties
of the said conpany, reference was nade to the secured
creditors. Simlar reference was made to the secured
creditors in the order of sale. There is also some
substance in the contention based onthe fact that the
nortgage suits were pendi ng when the order of sale was made
and that the nortgage securities could not ordinarily have
been held to have been given up w thout express witing to
this effect. On the other hand, it needs to he pointed out
that it appears that the banks did not at any tinme prior to
the order of sale require that the sale proceeds, insofar as
they related to properties secured in their favour, 'should
be kept apart to the credit-of their suits. It is,
therefore, a noot question as to whether the banks had given
up their securities before the order of sale, but we cannot
resolve the question in the absence of the full record for
this was a question that arose incidentally in the appeals
from the order of sale. W think that thisis a question
that has nowto be left to be answered by the Hi gh Court on
appropriate applications by the banks.

At the sanme tinme, it is perfectly clear to us that it
was not the equity of redenption alone ~in the secured
properties that was sold for, had that been so, there shoul d
have been express nention to that effect intheterms and
conditions of sale.

In an additional affidavit filed on behalf ~of the
second respondent before this Court it is stated'that the
said conpany had shown no interest in renewing the lease of
the property which was the subject natter of the sale and
that in order to continue to lawfully remain in possession
to run the paper mll, the Bengal Paper MIIs (1989) Co.
Ltd., floated by the second respondent and its associates,
had obtained the lease in its favour fromthe State of West
Bengal. The order of sale in favour of the second
r espondent being liable to be set aside, everyt hi ng
consequential thereon nust necessarily also be set aside.
The |lease, patently, was obtai ned as a consequence of the
order of sale. For doing conplete justice, therefore, it is
necessary to set aside the |ease.

Learned counsel for the second respondent submitted
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that the second respondent would be entitled to recover the
sale price as also all expenditure that it had incurred
consequent upon the order of sale. W are in no doubt that
the O ficial Liquidator nust refund to the second respondent
the sum of Rs.2 crores. As to any other expenditure, the
second respondent nust apply to the High Court and satisfy
it, first, that it was incurred and, secondly, that, in |aw,
the second respondent is entitled to recover it.

The appeal s are allowed. The judgnent and order under
appeal is set aside as also the order of sale dated 15th
Septenmber, 1989 in favour of the second respondent. The
O ficial Liquidator shall forthwith recover possession, from
whoever is in possession; of the assets and properties
covered by the said order of sale. The sane shall be resold
after a fresh valuation report thereof has been obtained, a
reserve bid fixed and due advertisements published. The
second respondent shall be repaid the purchase price of Rs.2
crores| by the Oficial Liquidator subsequent to recovery of
possessi on as af orestat ed.

The Ilease of the property, which was the subject
matter of the sale; in favour of the Bengal Paper Mlls
(1989) Co. Ltd., is set aside.

The second respondent shall pay to the Oficia
Li quidator the costs of the appeals before the Division
Bench of the Hi gh Court and of these appeals, quantified in
the sum of Rs. 25000/ -.




